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construction of, 90, 407 
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election, 200 

executory, 368, 

heir at law, 299 

house and premises, 89 

" issue," 166 

issue, failure, 414, 416, 
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Exchange, 70 

partition, 858 
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discretion, 156 
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leaseholcis, 368 

power to sell, 854 — 857 

preferring creditor, 24 
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retainer, 87 
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False imprisonment, 20 
Fabe pretences, 12, 166 
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Felony, 216 
attempt, 12 
compounding, 411 
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186, 267, xix, xxii, xxiii, 
278, 417 
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appearance, 296 
cnoses in action, 407 
contract, 407 
disentailing deed, enrolment, 

48 
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883 
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Feme covert, leases reversionary, 
157 

legacy, xxvi 

mortgage, 23 

necessaries, 179 
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protection, 195 

restraining, alienation. ^07 

reversionary interests, 28, 
348 

separate estote, 28, 807 

suing, 407 

term of, sale, 118 
Feofiment, 24, viii, 70, 286, 237 
Ferguson, Mr., 887 
Findiriff lost goods, 12, 230 
I'ishenes, 25 
Fixtures, xxxviii 

bill of sale, 888 

removing, 191 

trover, 55, 201 
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Footpath, stopping up, 805 
Forfeiture, conviction, 806 

relief, 299 

want of distress, 374 
Forgery, defrauding particular 
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punishment, 216, 411 
Frauds, stat., 333, 334, 348, xlviii, 
402 

Stat., contract, 9 
Freeholds, 236 
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Ha^es and Jarman^s wills, 132 
Heir at law, title referring back, 
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Highways, costs, 270 
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liability of, 178, 875 
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nieffitimate children, 157 
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Income tax, 61 
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tenant for life, 310 
Indictment, amendment, 11, 808 

compromise, 10 

felonies, several, 11 

removal, 411 
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Infant, contract, 369, 403, 407 

custody, 224 

felony, &c., 13, 411 

lease, vii 

lease, avoiding, xi 

maintenance, 89 

settlement, 62, 267 
Information, criminal, 803 
Injunction, copyright, 233 

form of, 878 
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notice of, no bill filed, 228 

patents, 159 
Innkeeper, license, xix 
Inns of^court, 217—222, xlvi 
Insanity, prisoner, 11 
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bankruptcy, 408 
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county court commitment, 
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fraudulent preference, 879 
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Intarance, fire,- interest, 876 
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ofiices, 418 
right to policy, 267 
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Issue at law, 90 
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. wills, 182 
Joint-tenants, 289 

severance, 289 
Jmntnre, 192 
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searchmg, 194 
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solicitors, 181 
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126, 280 
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Lancaster, courts, 185 
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Land tax, 189—141 

redemption, 140, 158 
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Larceny, 216, 808 
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summary jurisdiction, 124 
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societies, 203, 242 

university, 824 

for what, 209 
Lawyers, emigration of, xx 
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405 

contract for sale, 184 
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executors indemnity, 888 
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mortgage, 406 

solicitor's duties, 821 
Lectures, law, xlvii 
Legacy, assent, 67, 86 

death, lapse, 28 

mterest, 28 
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41 

recovering, 800 
Legal education, 217, 222 
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libel, 408 
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Lights, obstruction, 24, iii 
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defendant abroad, 58 

saving, 7 

stoppmff, 402 
Livery of seisin, 70, 289 
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asylum act, 149 

new act, 26 
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Manor's origin, 69 
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Merger, 252—256, 295, xxxviii 
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of debt, 880 
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Methylated spirits, 127 
Militia, 25, 150 
Minerals, mines, 87 

working, 168 
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support to Burftce, 168 
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Misdemeanor, attempt, 12 
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xiv, xviii, xxii, 287, xxxi, 
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xxxiv, xxviii, 881, 418—418 
Mortgage, assets, 136, 195 

costs, 878 
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duty of solicitor, 818 

equitable, 196 

fixtur<ss, 819 

foreclosure, sale, 808 

foreclosure, judgment, 811 

form of; 299 
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48 

reduction of interest, 48 

how firamed, 9 

interest, tenant for life, 160 

lease, 406 

life policy, 820 

nature or, 196 

priority, notice, xxxiv 

re-conveyance, 405 

redemption, lien, 49 

tadcing, 274, 844 

tenant for life, 196 
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transfer costs, 888 

trustees, 820 
Mortmain, 287—289 
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Mutiny, 25 



N 



Newspaper, posta^, 1 
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Nuisance, common, 217 

county court, 58 
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reversioner, 876 
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administration order, 268 
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P. 


bail, affidavit, 21 


answer, compelling, 27 
answer, insufficient, 384 




ca. sa. 192, 224 




costs, lost document, 55 


answer, penalties, 873 


Parent and child, undue influence, 


costs, county courL 166, 377 
costs of the day, 55 


answer, refusal, 371 
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appeal courts, 893 . 
bill, written copy, 345 
chambers, business at, 800 


Partition, minea, &e. 87 


costs, payment into court, 190 


power of sale and exchange. 


costs, several defendants, 877 


863 


costs, several sets, 162 


costs, abstract, 50 


Partnership, 28 

limited lUbUi^, 80-^, 283, 
Partner, joint bond, 193 


demurrer, 402 


costs, allowance, 223 


discovery, 7, 191, 877, 378 


costs, security, 87, 162 
oosto, specific performance, 


equitable defence, 807 


survivorship, 280 


error, costs, 56 


872 


Patents, 231 


error, time for bringing, 8 


creditor, suin^, 300 


Patent assignment, 231, 308 


execution, rent, 297 


decree, enforcing, 194 


attorney-general, 232 
cancelling, 232 


feigned issues, 8 
fi.&. 192 


decree, varying, 384 
dismissing bm, 89, 200 


extension of, 232 


garnishment, 8, 58, 56, 877, 


drawing up orders, 894 


foreigners, 231 


403 


evidence, 58, 196, 392, 408 


improvements, 231 
infringement, 91, 232 


general issue by statute, par- 


evidence, clerk to commission. 


ticulars, 7 


872 


ii^unction, 159 


injunctions, 7 


evidence, cross-examination, 


inspection, 232 


interrogatories, 224, 377, 878 


affidavit, 372 


prior user, 231 


interpleader, 296 


evidence, examiners, 228 


repealing, 232 


irregularity, waiver of, 7 


evidence, publication, 228 


specification, 231 


issue, 191 


feme-covert, 800, 407 


use of elements, 91 


issue, form of, 181 


feme-covert, next firiend, 845, 


Pauper, education of children, 126 


judgment, 8 

verdict, execution, 296 


373 


removal of, 96 


infant, 800 


residence, 14 


judgment setting aside, 56, 


legatee suing, 800 


settlement, 14 
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Pawning, stolen goods, vii. 


judgment vacation, xxiii 


lunatic, service, 846 


Pequ^, 217 
effect of, 412 


jury discharged, 224 


minutes of order, 395 


marriage, execution, 56 


parties to suits, 223, 268, 878 


evidence, 412 


mistake rectified, 52 


personal representative, 228, 


punishment, 217 


never indebted, 402 


378 


Perpetuities, 267 


new trial, 408 


proceedmgs commencing, 27 
proceedings in equity, 300 


Petersdorff*8 abridegment, 95 


new trial, costo, 190, 227 


Pews, 252, xxxiv 


new trial, stamp, 202 


production of documents, 


Piatt's leases, 132 


notice to admit, 190, 296, 


373 


Pleadings, rules as to, 61 


payment into court, 190, 225 


reference of title, 50 


Plunkett Lord, 388 


pleas, traverse and confession, 


registrars, 393, 899 
relator, death, 162 


Poisoning, 247—251 


402 


Portreve, xxvii 


procedure act, 185 


replication, notice of filing. 


Post-office, money orders, 118 


rule, improper. 378 


89,90 


Postage stamps, 131 
Power, codicil, xx— xxvi 


special jury, costs, 225 


revivor, 300 


suggestion, 182 


solicitor's retainer, 114—116 


by "writing," 159 
elder and younger, 88 
grandchildren, 369 


summing up, 22 


stayinff suit, 384 


summons, concurrent, 378 


steps m suit, 196 


summons, county, 402 
summons, evacung service. 


subpoena, 406 


partial execution, xxvii 


taxmg master, 408 


sale, tenant for life, 369 


402 


title reference, 162 


survivor, 369 




trustees, severing, 162 


Pbactica Common Law 


summons, indorsement, 378 


vice-chancellors, 893 


affidavit exhibit, 270 


summons out of jurisdiction. 


Prideaux's conv^randng, 265 
Procedure act, second, 185 


affidavit in answer 21 


86 


affidavit, misdescription, 28 


time, reckonmg, 190 


Proctor, 888 


affidavit, sworn before judge, 


trial without jury, 225 
twelve month*s delay, 7 


Promissory note, on demand, 54 


ftc. 190 


Property, classes of, 66 


amendment at trial, 876 


verdict, changing, 270, 296 


Prosecution, proceedings, 808 


amendment, pleadings, 201 


verdict, 8 


Public health boards, 20 



PdUIc oompoiy, diTidendf ol pur- 
chase moAey, 50 

equal charges, )64 

ezecotum agauist ahafehdkkr, 
270 

inyestment, 197 

joiiit-stoek« 86 

limited liability, SO'-M 

packed parcels, 876 

railways, 91 

registraliofi, 91 

re-iBvestment, 870 

waterworks, 870, 884 

winding-iipi 810 



Baflwmys, expenses of; xri, 166 
Beeeiying stMen goods, 57 
Bedtals,266 
Beeoncilement, 283 
Bei^strars, dumceiy, 898 — 899 
'^ ' h 1»2 

,289,240 

joint debtors, 190 
Belisioos worship act, 148, 281 
BepleTin, 190 
Bemainders, 71, 289, 417 

contingent, 289, 417 
Bent, execntnm, 297 

fee &nn, debt, 285 
R eports, l aw, 141-^148,199 
Bepresentations, as to * property of 

child, 88, 809 
Bemerskms, 289 
Bonse*s oonTeyancmg, 268 



Safldrs' wi^M, 876 

8alo» attested copies, 194, 829 
charge of debts, ezedatdrs 

power, 854-856 
eoDditk»s, 812-^15, 401 
consent of tenant for life, 869 
contract, approral by solicitor, 

cratract, re cein t staiii a, ziI 
deathafTend£,27 
death of purchaser, 27 
fraud, rescinding, 876 * 
incumbrances, searches, 9, 

194 
leaseholds, executors, 868 
leaseholds, lots, 881 
market oViert, 886 
offer and aeeeptenee, 49, 188 
o penin g bi ddi ng s, 880 
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Sale, power, judsment, xxx 

reference of title, 50 

re-investment, 162 * 

requisitions, non-cemplianee, 
.828 

satisfied term, assignment, 401 

seisin, declaration of) 828 

time, essence, 188 

title-deeds, 194 

trustees, xxzviii 

under-lease, 184 
Sihnon fishery, 270 
Saturday half-holidirfrs, 212, xlvi 
Secretaries of State, 25 
Seduction, 404 
Sequestration, 296 
Semmt, absenting himself, 58 
Sessions, appeal notice, 57 

costs, 145 

petty, summary jurisdiction, 
128—126 

quarter, 215, 805 
Set-off, 190 
Settiement, custody of deeds, 298 

forms of, 266 

prorisions in, 266 

rectification, 809, 868 

Toluntary, 809, 405 
Shelford's succession duties, 40 
Shelley's case, 10 
Shipping, bUl of Udinc, 122, 888 

charter party, 191 

collision, 91 

cdUinon, blame, 21 

general average, 191 

new act, 121 

passenger's act, 54 

registry acts, 160 

unseaworthy, 846 

wages, 876 
Simony, exchange of benefices, 54 
Sknder, 408^ 
Smitii's kndlords' Uw, 182 
Socape tenure, '48 
Soldiers enHstment, 25 . 
Solicitor (see ATTOiurxT) 
Specific performance, 27, 808, 891 

common law, xliy 

damages, 891 

deky, 184 

mistake, 880 

no writing, 800 
Stamp, bill or draft, xxxr 

e on v ey ance, xxxviii, xxxix 

duties, 186 

fireeholds and eopyholdSf 202 

statute index, 95 
Sitannary laws, 71 
SrATirrxs (18 ft 19 Vie.), 25, 61 
—65, 80-r«J. 116, 119— 
127, 185, 148—150, 280— 
288 
Statute kw, 210 

daasiflcation, 851 

commJMonyjdvi 

consolidiition, 1, 848—852 



Stephen's common law pwcticea, 
178—188 

Stock restraining transfer, 800 

Stolen note, 201 

Stoppage m transitu, 191, 886 

QuuuAkY 09 Dnoiaioira, 20— 
22, 46—58, 86-^98, 129, 
155-166, 178—178, 200- 
202, 228—227, 267—271, 
807—810, 848—846, 866— 
881,888r-^84 

Surety, bond, 190 

^Bscharge, 807, 844 
securities, 844 
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Tdfourd, Just 58 

Tea duties, 25 

Tenant for life, incumbrance, 

payiQff ofi; 810 
Tenements, 68, 280 
Tenures, 69, 192 
TiUe, abstracts, 148 

covenants for, 266, 299, 

deeds, custodjr of, 298 

deeds, examining, 198 

deeds, stealingrin 

real and personal property, 
68 

sixty-yesrs, 38 
Tresson, 216 
Trespass, wilfol, 806 
Treason, wilfol, 216 
Tsover, 297 

refosal, conversion, 846 
Truio Lord, 167, 290—298, 815 

-«18 
Trustee, improper investment, 89 

infimt,871 

purchase consent, 147 

relief, 161, 800, 878 

solicitor, costs, 50 

tenancy of cestui que trust, 72 

vesting order, copyholds, 50 
Trustees breach of trust, 810, 87O 

charity, vesting order, 50 

covenants, 9 

new, 274, 871, 

purchases by, 299 

solicitor, breach of trust, 886 
Tudor*s leading cases, 285 
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United kw clerks* society, 1 
University, law, 221 
Uses, statute, leases, xix 



X 


umvau 




Ufiiry, repeal, S79, 288 
•eeunty on land, 87I 

V. 

Vendors and purehaaert (aee iok) 
yiner*a abridgement, 84 
Yolnntary eonyeyaneea, 88—41, 
XV, 846, 871 


Wagera, 66 

Ward of court, 89, 196, 800 

marriage, 89 

aettlement, 196 
. aettlement xeciiQ^Ing, 86 
Warrant of attdm^r, joint, 897 
Warranty gooda, 889 
Waate, impeachment oi; 800 

tenant for lift, 800 


Water, grant of, 129, 198 
Watto V, Porter, ?6— 78 
Way leaye, grant of, 66 
Weekly reporter index, 199 
WenaleydaU, Lord, 204 
Will, conatmetion. 407 

contract of sale, 161 

execution of, 406 

new act, proyiaion ^ 9, 

reyocation, 9, 161 
Willes.Juat,69 
Woimding, 418 
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C0K80LIDATI0N OF THE STATUTE LAW. 



A new series of resolntionfl were moved in the 
House touching the consolidation of the statute law, 
Mr. L. King, after recapilulati^ the proceedings, the 
cost, and the abortive labours of several successive 
eommissions, appointed to investigate the subject, 
insisted on the necessity of preparing immediately an 
authentic and expargated list of the laws now in 
Ibree, from which the perplexing mass of obsolete, 
expired, and repealed acts were duly obliterated. He 
^oted the authority of Lord Lyndhurst for the 
statement, that, of 16,500 laws still remaining on the 
Statute Book, no less than 14,000 were defunct, 
actually or practically ; and declared that if the task 
was consigned to experienced literary hands, a 
complete and accurate digest of the statutes still in 
force could be prepared in the course of a few 
months for a slight expense, and comprised in a book 
of moderate compass. The Attorney - General 
remarked upon the magnitude of the task to be 
accomplished before an accurate digest of the statute 
law could be prepared. The work, he intimated, was 
now under investigation by comnussioners, whose 
labours, however, were too recendy commenced to 
afford any practical result which could be used at 
present Under these circumstances, he deprecated 
any interference with the cautions of ihe commission, 
ttom which much gp^ was anticipated. The legal 
members of the House agreed in the necessitjMfor a 
consolidation of the law, but did not expect much 
practical good ftom the adoption of Mr. KingV 
resolutions, which were, nevertheless, carried by a 
m^ority of the House. 



FEES IN COUNTY COURTS. 



Lord Brougham (June 18) made, in the House of 
Lords, a statement condenmatoVy of the excessive 
fees charged to litigants in the county courts, and 
complained that the salaries of the judges of these 
courts should be charged upon the suitors instead of 
being paid out of the general revenue, as is the case 
with the judges of the superior courts. The fees 
levied in the county courts amount to £270,000 a 
year, while in the superior courts, where the causes 
tried are more imporunt, and the suitors belong to 
a dass better able to pay, the annual amount of fees 
is restricted by sUtute to £50,000. The per centage 
of fees in the county courts is 17^ per cent, on the 
amount sued for, and bot less than 81 per cent, on 
the money obtained and paid into court on the pro- 
ceedings. He cited several instances ; in one case, 
where the amount sued for was £13 or £14, the 
honest charges, as contradistinguished from the 
taxes, amounted to £2 16s., and the taxes to 
No. 14 (Vol. II.) 



£4 18s. 6d. In another, where the amount sued for 
was £14 8s.. ed.; the taxes were £7 5s. 9d. The Ust 
case he mentioned was £5 sued for under the 
optional clause, and in this case the taxes were £8 
being 160 per cent, on the sum sued for. Finally, 
the leamdl judge objected to the manner in which 
judges of the county courts are paid. They are 
told that they have a right to £1,200 a year, and no 
less, but that there is an additional sum of £300, 
which they might or might not be paid at the dis* 
cretion of the Treasury. According to this system | 
there are judges who receive £1,350, another class 
£|,400, and the tibird class £1,500. Lord Portman 
said it was prejudicial to the independance of the 
judges to make the amount of Uieir salary dependant 
on the will or caprice of the Treasury. The proper 
course would be to see that the office is fully paid, 
and then to select the best man to fill it It must 
be admitted that the tax on suitors in the county 
courts is excessive, and that the varfety in the 
salaries paid to the judges is not defensible on prin- 
ciple. It is to be regretted that the subject was 
allowed to drop. The whole matter is ssid to be 
unde^ the consideration of the (zovemment, who 
have received a report flrom the commission^ ap- 
pointed to inquire into the matter. 

NEWSPAPER REGULATIONS. 



After the dOth newspapers and publications, 
intended to be posted, must be "folded in such 
manner that the whole of the stamp denoting the 
said duty shall be eipoied to view, and be distincUy 
visible on the outside thereof. ** Periodical publica- 
tipns are to be posted within fifteen days after being 
published. Newspapers may be registered at the 
Greneral Post Office, to entitie the same to the 
privilege of transmission abroad, under treaty ^vitb 
Ibreign powers. 



UNITED LAW CLERKS' SOCIETT. 



The numerous members of the United Law Clerks' 
Society met at the Freemason's Tavern, on the 
13th of June, to commemorate their twenty- third 
annual festival. ...They were presided over on thie 
occasion by the Rt Hon. Lord Justice Turner, 
supported by the Rt Bon. Lord Justice Knight 
Bruce, Sir W. P^ Wood, and many of the leading 
attorneys in London. The annual {report, wliich 
was read by the secretary, noticed a steady increase 
of members, the sub^ptions last year amounting 
to £1,200, and the investments on account of the 
society^s capital had increased nearly £2,000, there 
being now standing to the credit of the society 
£18,168 19s. 2d. Ae claims on the superanauation 
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fund are increasing, there being now seven, re- 
quiring a yearly expenditure of £289 48. Since the 
last festiyal ten of the members had died and the 
families of each had received £50, and five 
members had each received the sum of £25. on 
account of the loss of their wives. The chairman, 
after congratulating the members on the result 
phown by the report, thought it was the best and 
most conclusive proof that the society was founded 
iipon a firm, well-considered and well-weighed 

Srincipal. *^ We ai:e not,** said he, " dealing with 
ospitals, or schools, or oUier eleemosynary institu- 
tions, each of which has its own merits ; but we are 
|o look, on the present occasion* at the pecular 
merit of this institution — that it is founded by those 
and for those who are willing to help themselves, 
and also willing to extei^ their aids to others. 
Upon such principal an institution instantly becomes 
deserving of the greatest encouragement, and have 
claims upon the public in general, for they tend most 
essentially to promote the good conduct of their mem- 
bers good- will and feeling of man towards man.** He 
then spoke of the advantages the bench and bar 
derived from having honest, well-conducted, aftection- 
ate clerks. It is the clerk who, in the middle of the 
painftl duties of the judge, ministers to his comforts ; 
and as to the solicitor, ** who does not know,** said 
he ^^how much of his important business is necessa- 
rily entrusted to the clerk, and that what is 
required to be restrained on such occasions is the 
eagerness of the clerk to discharge his duty in the 
absence of the principal. I observe also,** added 
the chairman, **in this report the foundation of a 
library. We are living in an age of improvements, 
when every man must cultivate, to the best, those 
talents with which Providence has endowed him. 
If ever the time existed when it was necessary for 
the clerks of solicitors to cultivate their, legal 
knowledge it is the present ; for it is impossible for 
any man not to see that in the changes which 
are now going on, duties which have heretofore 
fallen upon the higher branches of the profession 
must necessarily devolve upon the solicitors, and in 
their absence must devolve upon the derk.** 
Finally he urged the importance of increasing the 
investments. 

Mr. Roundell Palmer, M. P., Q. C, in proposing 
the n^xt toast, ^^ The Lord Chancellor and the other 
patrons of the society,** — observed that he thought it 
a most becoming thing that those on whom it had 
pleased God to confer fortune and prosperity in their 
common profession should be amongst the most 
forward to give the sanction of their influence, and 
the aid of their contributions, to the excellent objects 
of this society ; and theH meetings of the society must 
afford to all a peculiar pleasure, because they must 



bring home to all the common duties and intereati 
which unite all, from the highest to the lowest, in 
one common profession. The union existing between 
the members 'a£ all grades of the profession, Waa 
t6Uchingly illustrated by the Scriptures, ''We are 
all members one of anoUier : the head may hot say* 
to the hand, I have no need of thee,** and even 
those membera who, in popular estimation, may be 
held less honourable, were in truth among the most 
honourable, because among the most necessary to all. 
It was a peculiarly gratifying fact that the patrons of 
this society, the Lord Chancellor, Lord Lyndhurst, 
and Lord TrurOt were men who had attained to the 
highest eminence in the profession trom no acddent 
of fortune, but of humble origin, had risen by honest 
industry, integrity, and by that ability which Grod 
gives to all in all grades, although not to all alike. 
The example of Lord Truro was peculiarly remark- 
able, because he was originally a clerk to a solicitor^ 
as the youngest member of this society might be—' 
afterwards a barrister, and then Lord Chancellor. 
He was a man who, in the struggle from the lowest 
to the highest grade, was tried with peculiar and 
with extraordinary difficulties, but who bor^ those 
difficulties from the first to the last with unBinching 
courage and fortitude, who overcame them all, and 
who, when he had attained to the highest positidn, 
showed that the cheerfulness, the composure and 
amiability of his disix>sition had not been ruffled in 
the least degree by the hardness of the struggle 
which he had undergone. His was an example 
which might well be set before the younger membera 
of this society, because his career proved that not 
only was the road open to all to the highest posi- 
tion, but that there were no difficulties which could 
prevent a man who possessed energy, honesty, 
ability and courage from attaining the highest dis- 
tinction. 

The following toasts were proposed by Lord Justice 
Knight Bruce and Vice Chancellor Wood, in whose 
opinion, if Russia could boast of a Coke a Somers, 
or a Hale, we should not be at this time at war 
with Russia. Sir John Patteson then proposed the 
'' Bench, the Bar, and the Profession.** 

Mr. Murray returned thanks on behalf of the Pro- 
fession generally. 

Mr. Shebbeare proposed the healths of the 
" Honorary Stewards,** which was responded to by 
the Master Turner, who said that, from his expe- 
rience of the clerks, it was impossible for any indi- 
viduals to conduct themselves more properly than 
they had done in the transaction of the business 
which they had to conduct before him. 

The healths of the »* Trustees,** and the " Ladies** 
having been duly honoured, the Chairman retired at 
about half-past eleven. 
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SOLICITORS AND ARTICLED CLERKS 



In the recent case of Dufaur y. Sigel (4 De Gex, 
Macn. and Gord. 520) the Court of Appeal in Chan- 
cery has given a judgment which concerns all soli- 
citors and their articled clerks, inasmuch as it is 
there laid down that the solicitor is boynd to see 
that the articles of the clerk are duly enrolled. 
The case arose on a claim filed by a solicitor as 
equitable mortgagee of certain property in respect of 
the premium payable by the defendant on the latter 
being articled to him. The statement in the judg- 
ment of the L. J. Bruce will present an accurate Yiew 
of the facts and decision : — 

"The dispute originated and exists between an 
Attorney and solicitor and a gentleman who is or was 
his articled clerk. The defendant choosing, or 
having had chosen for him the legal profession, was 
articled to Mr. Puddicombe, with whom he appears 
to have remained a year or two. From some unex- 
plained cause Mr. Fuddicombe and he parted, and I 
collect that the defendant went to India, whence he 
returned in 1848, or eaily in 1849. On his return 
from India he made or renewed an acquaintance 
with the plaintiff; and appearing then to have 
thought of resuming his profession,' he placed him- 
self in the pluntifPs office as clerk, and as I suppose 
gratuitously. After he had remained there some 
time, the articles in question were executed, by 
which the defendant became the articled clerk of the 
plaintiff for five years from September, 1849 (when 
the defendant was in his 2drd year), in consideration 
of a premium of £ 1 50. By the articles this premium 
of £150. is mentioned as having been received, an^ 
the defendant is expressed to be released from it in 
the usual form. It was not, however, paid. But 
the articles were accompanied by a memorandum, 
not under seal, promising to pay the amount, and 
alsd by a document, the subject of the present suit, 
— ^viz., an agreement to charge by way of equitable' 
mortgage certain property of the defendant with the 
£150. This was in September, 1849. The service 
appears to have continued for some months, not 
however with satisfiiction to the plaintiff, for it is to 
be inferred from the evidence that the defendant's 
habits were irregular and idle. A letter of remon^- 
strance, which is in evidence, strengthens this view. 
At last, in 1850, the defendant quitted the office, 
and his employment was never resumed. His de- 
parture was final, and 4he separation seems to have 
been equally agreeabie^to the plaintiff and himself. 
But the £150 remainea unpaid. The service, such 
as it was, I repeat, was to be taken as having com- 
menced in September, 1849, and continued to some 
time in 1850. The plaintiff having still tbought it 
right, thoiigh the service was discontinned, to 



demand the premium, which it was inconvenient or 
not' agreeable to the defendant to pay, brought an 
action for it, and the action was met by three pleas : 
— ^Ist, ' never indebted,* true or untrue ; 2ndly, 
* payment,' utterly untrue ; Srdly, • a release,' 
namely, the deed which had, against the truth of 
the case, acknowledged the money to have been 
paid. The plaintiff was advised, and perhaps cor- 
rectly advised, that it was vain to pursue the action 
under such circumstances, and accordingly suffered 
a non, pros, to be entered, and thereupon he filed the 
present claim, for the purpose of making available 
the equitable mortgage which I have mentioned. 
It was met by a defence upon affidavits, charging the 
plaintiff with gross neglect of his duty to the de- 
fendant, habitual drunkenness, immorality, pro- 
fligacy, and incapacity, in terms so gross and to such 
an extent, that it is imposible in my judgment not to 
impute to this testimony the most censurable exag- 
geration, to use the lightest term. This led to other 
affidavits on the part of the plaintiff, and much evi- 
dence of more or less relevancy is thus imported 
into this unhappy suit. 

" Fortunately there is a fact which, in one view of 
the case, is sufficient, according to my judgment, to 
dispose of it ; namely, that the attorney and solicitor 
did not make or cause to be made the requisite affi- 
davit for enabling the articles to be enrolled, and 
accordingly they were not enrolled. Now, the act 
of the 6th & 7th of the Queen provides, ** that when- 
ever any person shall', after the passing of this act, 
be bound by contract in writing to serve as a derk 
to any attorney or solicitor as foresaid, the attorney 
or solicitor to whom such person shall be so bound 
as aforesaid shall, within six months after the date 
of every such contract, make and duly swear, or 
cause or procure to be made and duly sworn, an 
affidavit or affidavits of such attorney or solicitor 
having been duly admitted, and also of the actual 
execution of every such contract by him the sttd 
attorney or solicitor and by the person so to be 
bound to serve him as a clerk as aforesaid, and in 
every such affidavit shall be specified the naines of 
every such attorney or solicitor andof every such 
person so bound and their places of abode re- 
spectively, together with the day on which such 
contract was actually executed ; and every such affi- 
davit shall be filed within six months next.ofler the 
exejcution of the said contract with and by the officer 
appointed or to be appointed for that purpose, as 
hereinafter mentioned, who shall thereupon enrol 
and register the said contract, and shall make and 
sign a memorandum* of the day of filing such af^- 
davit upon such affidavit and also upon the said con- 
tract.' The act also provides (s. 9), — * That in case 
such affidayit be not filed within such six months, 
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the same may be filed by the said officer after the 
expiration thereof, but the service of such clerk 
shall be reckoned to commence and be computed 
from the day of filing such affidavit, unless one of 
the said courts of law or equity shall otherwise 
order.* 

*^ In the present case, the six months had passed 
before the defendant had finally quitted the office 
and employment of the plaintiff, and accordingly, 
therefore, the service of the defendant could not 
count, except from a time which never arrived, 
namely, the period when the affidavit should have 
been filed for the purpose of procuring enrolment ; 
unless a court, in the exercise of its discretion, 
should order that the affidavit might be filed subse- 
quently, as allowed by the statute. It is impossible 
for us to say whether, in a state of things which 
never existed, the court woidd have so ordered ; and 
accordingly the defendant never has been in a posi^ 
tion in which his services could count, and I must 
hold that position to have been occasioned by a 
neglect on the part of the plaintiff ; a duty thrown 
upon him by act of Parliament. It would have been 
incumbent on the plaintiff to perform this duty, if 
the defendant had been a minor, and it not the less 
became the attomey^s duty because the clerk hap- 
pened not to be a minor, and happened to have 
received some previous instruction, and to have had 
some previous experience. Now, whether if this 
case had been made in a court of law, the circum- 
stances would have been a defence, I am not here 
to consider. But I apprehend that a cross action 
might have been brought by the clerk against the 
attorney for a neglect of duty to the disadvantage of 
the iclerk. We are not bound to send the parties to 
a court of law, either by reforming the deed or upon 
admissions ; for whatever doubt may at any former 
time have existed on this point is now removed by 
the 62nd section of the act for the improvement of 
the practice in Chancery. 

** My impression, formed upon the undisputed 
facts is, that if this matter had arisen before a court 
of law in a shape calculated to raise the point, either 
in one action, if in one action it con Id be tried, or in 
an action and a cross action, if in one action it could 
not be tried-— the result would have been that the 
attorney could not have recovered, or if he jiad he 
would have lost in the one what he would have 
gained in the other. 

^^The consequence, without entering into more 
prolonged investigation of the matter, is that the 
title of the plaintiff has failed/* 



EXAMINATION QUESTIONS. 

Trinity Term, 1865. 



PRELIMINARY. 

1. Where, and with whom, did you serve your 
clerkship ? 2. State the particular branch or 
branches of the law to which you have principally 
applied yourself during your clerkship ? 3. Mention 
some of the principal law books which you have read 
and studied. 4. Have you attended any, and what 
law lectures ? 

COMMON LAW. 

1. What do you understand by the words '^ Com- 
mon law ?** 2. What alterations in the law of evidence 
have been made by the recent statutes ? 8. What is 
the proper course to pursue to prevent the operation 
of the Statute of Limitations where a defendant has 
not been served with the writ ? 4. Can a person 
obtain an injunction at law, and in what cases? 6. 
Wliat course may be adopted to obtain a discovery 
from the opposite party personally in an action at 
law? 6, What is now the law with respect to the 
proving of instruments by the attesting witnesses ? 
7. What circumstances preclude a person from a 
successful application to set aside process or pro- 
ceedings for irregularity? 8. Where a year has 
elapsed since the last proceedings in an action what 
notice is required to be given by the party seeking to 
proceed ? 9. When the defendant pleads the general 
issue, intending to give special matter in evidence by 
virtue of an act of Parliament, what particulars 
should accompany the plea? .10. Has a judgment 
creditor any, and what, means of getting at debts 
which may be owing to the judgment debtor, and 
what is the course which he should adopt? 11. "I 
guarantee the payment of any goods which CD. 
may deliver to A. B, *^ — is this a good guarantee ? 
12. Upon what principle does the liability of a hus- 
band upon his wife^s contract rest, and in what cases 
may a wife be regarded as the general agent of the 
husband? 13. Within what time must error be 
brought to reverse a judgment, and what exceptions 
are there to the limit ? 14. What is a feigned issue ? 
in what case is it resorted to, and by what authority 
is it framed? 15. Explain the difference between a 
verdict and a judgment. 

CONVEYANCINO. 

1, What is an estate tail ? By what words is it 
created, and what words constitute an entail general, 
and what an entail special ? 2. What power of dis- 
position has a tenant in tail over entailed property, 
both as regards bis own estate tail, and all remainders 
over, and distinguish the case where there is a pro- 
tector of the settlement from the case where there is 
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no pioteetor. 3. By wh«t method of c^nYeyanee is 
the power of disposition of a tenant in tail at the pre- 
sent day to be exercised? 4. State the searches which 
should be usually made on a purchase of freehold 
property. 5. Give a general sketch of the devoludon 
of personal property according to the Statutes of 
Distribution. What was the position^ Tegal and 
equitable, of an executor in respect of residue undis- 
posed of by the will preriously to the statute 11 
Geo. i, and 1 Wm. 4, & 40 ; and what alteration did 
thai statute make? 6. Where an intestate dies seised 
of real estate, leaving children, state the law of 
descent aecording to the common law, and mention 
oertain exceptional lines of descent allowed by cus- 
tom. 7. In a sale of land by trustees, what coyenants 
can be required of them in the oonyeyance? 8. 
What is required by thtf Statute of Frauds to con- 
stitute a Tslid agreement as to lands? 9. How are 
the requisitions of the Statute of Frauds complied 
with at an auction as usually conducted ? 10. What 
are the proper modes of mortgaging freehold, lease- 
hold, and copyhold estates ? State them seyerally. 
11. By what methods alone can a will be revoked 
nnder the late SUtute of Wills, 1 Vic c. 26? 12. 
State generally the more important provisions of the 
late Statute of Wills, and point out the alterations 
effected thereby. IS. A. dies seised of real estote 
and intestate, leaving a father, a sister of the whole 
blood, and a brother of the half blood. Upon whom 
would the estate have descended previoudy to the 
operation of the late Inheritance Act, 8 & 4 y^m. 4, 
€. 106; and upon whom would it descend subse- 
quently thereto? 14. To whom, in the absence of 
any special custom to the contrary, do the timber 
and minerals upon and under the waste lands of 
copyhold manors belong, and to whom the timber 
and minerals under copyhold lands? 16. An estate 
is limited to A. for life, and after his death to the 
heirs of his bodb^— what estate does A. take ? 

1. What are the seyeral modes of commencing a 
proceeding m equity according to the present prac- 
tice? Mention the first step in each proceeding. 
2. In a case where a defendant neglects to answer, 
or puts in an insu^cient answer to a bill, how would 
you proceed to compel an answer, and a complete 
answer, according to the present practice? 8. In 
what case would you demur to a bill instead of 
answering ? And state how a demnrrer differs from 
an answer in regard to the ftcts alleged in the bill. 
4. How does the court administer assets as between 
judgment, bolkd, and simple contract creditors, and 
as between judgment creditors themselves, though 
of different priorities of date? 5. How is an Irish 
judgment regarded in the admmistration of assets in 



England. 6. State the course of distribut^pn of an 
intestate*s personal estate in the following ^ues: 
where there is a wife and children — ^where there is a 
wife and collaterals only — where there is no wife or 
children, but a father, and brothers and sisters — 
where there is no fiither, but a mother, brothers, 
and sisters, and children of a deceased brother or 
sister. 7. Explain the doctrine of election as applied ' 
in a court of equity. Take a case where it arises 
under a will. 8. State some cases in which relief 
can only be obtained in a court of equity. 9. In the 
case of the breach of a contract for the sale and pur* 
chase of an estate, what is the remedy in equity as 
distinguished from the remedy at law? 10. In the 
case of a contract for the sale and purchase of afiree- 
hold estate, where the yendor dies before conyey- 
anoe, who is entitled to the purchase-money, the 
heir or devisee, or the personal representative, and 
if the purchaser dies before conyeyance to whom 
does the estate go, and by whom is the purchase- 
money to be paid? 11. If a husband assign his 
wife*s reversionary equitable interest in personalty, 
and die before the reversion falls into possession, 
' will the right of the wife be affected thereby, if she 
survive ? 12. In the case of a trust of money for 
the separate use of a woman free from the control of 
any husband, with a ppovisu>n against alienation* 
would the restriction prevail if she is single when the 
interest yests in her, and would it exist during a sub- 
sequent coyerture, and would it continue in force if 
she afterwards became a widow? 18. State a case 
in which money is treated in equi^ as real estate, 
and a case in which land is regarded as personal 
estate. 14. Where no time of payment or rate of 
nterest is expressed in a will, at what period is a 
legacy payable, and from what time is tiie legatee 
entitled to interest, and what would be the rate of 
interest? 16. In what case will a legacy not lapse 
by the death of a legatee in the lifetime of the tei^ 
tator? 

BANKRUFTCT. 

1. State generally the object of the bankruptcy 
laws— 1st, as regards creditors ; 2nd, as respects the 
bankrupt himself. 2. What are the principal statutes 
of recent date respecting bankrupts? 8. Point out 
the principal new matters which were introduced 
into the bankruptcy law and proceedings by the act 
of 1649. 4. What are the three conditions required 
to constitute a bankrupt? 5. Is there any, and 
what, jurisdiction in bankruptcy over a joint-stock 
company neglecting to pay its debts? 6. What is 
the nature of the dealing required to constitute a 
trading within the meaning of the bankrupt laws ? 
7. Enumerate the different acts of bankruptcy. 8. 
What are the requisites to support a petition by a 
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creditor, for an adjudication in bankruptcy ? 9. As 
to the petitioning creditor's debt, what must be its 
character? 10. Is it essential to the validity of a 
petition for abjudication, that the petitioning cre- 
ditor's debt should be due and payable at the time of 
the act of bankruptcy ? 11. Specify generally the 
kinds of debts which may be proved under a bank- 
ruptcy. 12. Is any, and what, priority, allowed to 
judgment creditors? 18. In what cases will a joint 
creditor be entitled to dividends out of the separate 
estate ? And if there be no joint estate, and an in>- 
sufficient separate estate, is any joint creditor per- 
mitted to participate in the latter? 14. Is there 
any, and what, difference in the course of proceed- 
ings to be taken by a creditor having a legal mort- 
gage, and by one having a deposit of deeds con- 
stituting an equitable mortgage ? 16. Can a landlord 
distrain for rent when the messenger is in actual 
' jKMsession of the bankrupt's goods on the premises? 

CRIMINAL LAW AlO) PROCEEDINGS BEFORE MAGIS- 
TRATES. 

1. What is the nature of the wrong for which 
an indictment lies, and in whose name is it brought? 
Why is it illegal to compound or compromise an 
indictable offence ? And state what exceptions there 
are to this rule. 2. In the following instance, state 
which of the parties are principals and which acces- 
sories, either before or after the fact. Where A. 
persuades B. to steal goods, which he does, while C. 
stands by and watches to prevent detection ; D. 
afterwards conceals A. in his house, knowing of the 
theft. How many accessories can now be tried, and 
show how it differs from the old practice ? S. State 
shortly the question which is proper to be put to the 
jury where insanity is set up as a defence upon a 
tried for a criminal offence. 4. What is the duty of 
a grand jury in regard to finding or ignoring bills ? 
In what respect does it resemble a coroner's jury ? 
What number of jurors must concur in the finding ? 

5. What are the different kinds of challenges of 
jurors, and what is the number of peremptory chal- 
lenges allowed to the defendant in cases bf felony? 

6. Is it in general allowable to charge more than one 
distinct felony in the same indictment, and state any 
exceptions which have been introduced by statute ? 
In ordinary cases what is the course pursued where 
a prosecution includes two separate felonies in the 
same indictment ? 7. What variances between the 
statement in the indictment and the facts proved is 
it now allowable for the court to amend, and what 
terms may it impose upon making the amendment? 
8. If a person is indicted for actually committing 
a felony or misdemeanor, and he be proved tp have 
only attempted to commit the offence charged, or if 
he be indicted for a misdemeanor, and the facts 



proved amount to a felony, what course may now be 
adopted in either case; and wherein did the law 
differ formerly. 9. Define larceny. What matters 
were the subject of larceny at common law? How 
far is it necessary thai there should be a positive 
gain to the penon committing the theft ? Where a 
person carries away and destroys a post-letter for the 
purpose of suppressing inquiries which it was sup* 
loosed to contain, is that a larceny ? If a person 
find a chattel* under what circumstances will he, or 
will he not, be guilty pf larceny ? 10. What is the 
nature of the pretence necessary to be proved to 
convict a person of obtaining money by fidse pre- 
tences? In what respect does this offence differ 
fit>m larceny? 11. What is the rule as to the 
liability of infants to be convicted of felony ? Are 
they considered incapable of committing felony up 
to any, and what age, and at what age are they 
liable as adults? 12. In what cases will the alte- 
ration of a genuine instrament amount to forgery? 
In indictments.for forgery, is it necessary to set out 
in its terms the document alleged to be forged ? Is it 
necessary to allege or prove an intent to defiraud any 
particular person? 13. Upon whom is the liability 
cast by the common law of repairing highways and 
public bridges, and in what manner may that liability 
be shifted upon any other bodies or private indi- 
viduals? If part of a highway which a parish is 
bound to repair be destroyed by natural causes (as 
washed sway by the sea), can the parish be com- 
pelled to restore it? 14. What restrictions does the 
law of England impose upon the admissibility of con^ 
fessions in criminal cases? Can the evidence of a 
wife ever be received in criminal cases for or against 
her husband? And if so, state under what circum- 
stances. In what events may the deposition of a 
witness taken before the committing magistrate be 
read in evidence at the trial? 15. What is the 
effect of five years' residence in a parish upon the 
remo veability of a pauper chargeable thereto ? Does 
it affect the settlement also ? Under what circum- 
stances will, or will not, absence fix)m the parish 
during the five years amount to a break of residence, 
and so render the pauper removeable ?. 



EXAMINATION ANSWERS 
Trinity Term, 1856. 



COMMON LAW (ante, p. 4). 
I. Common law, — The common law consists, ac- 
cording to Blackstone, in the general immemorial 
customs, from time to time declared in the decisions 
of the courts of justice, which decisions are preserved 
among our public records, explained in our reports, 
and digested for general use in the authoritative 
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wiitiiigs of the venerable sages of the law. The 
common law is also called lex nan icriptOy or the un- 
written law, because their ori^;inal institution and 
authority are not set down in writing as acts of Par- 
liament are, and our forefathers used to commit them 
to memory, and transmit them by words of mouth 
(see also Key, div. ** Common Law,'* pp: 1, 2; 
I Steph. Com. Introd. i. 3 ; HaleVHist. Com. Law, 
p.3, cfse^.). 

n. Alierations in ike law qf evuience,—The 14 k 
15* Vic. c 99, enables the parties and the persons in 
whose behalf any action, suit, or other proceeding 
may be brought or defended, to give evidence on 
behalf of either or any parties to the action^ except 
that no party is to be compelled to criminate him- 
self, nor is any husband and wife compellable or 
conpetent to give evidence against each other. By 
16 & 17 Vic c. 83, husbands and wives may be wit- 
nesses for or against each other, but they are not to 
be compelled to disclose any communication during 
marriage, and the provision does not extend to pro- 
ceedings of a criminal nature, or for adultery (Davies* 
County Courts, p. 68, 2nd edit). By the Common 
Law Procedure Act, 1854, a par^ may discredit his 
own witness ; the witness may be questioned as to 
his guilt or inhocency of a felony or misdemeanor ; 
comparison of hand-writing is allowed ; an attesting 
witness to a document not requiring attestation need 
not be called (see infrk, No. YI.) ; unstamped do- 
cuments may be received on depositing the amount 
of the stamp penalty and an additional penalty of £1 
(see 1 Law Qhron. pp. 158, 159). 

in. Saving Statute o/IAmtations, — Since the Com- 
mon Law Procedure Act the proper course to pursue 
is merely to renew the writ of summons at any time 
within six months of its date, and this renewal may 
be repeated as often as may be necessary, and the 
writ so renewed will be in force for all purposes as 
from the date of the issuing of the first writ (1 I^w 
Chron. pp, 313, 314). 

IV. Injunctions at law, — ^An injunction is a poorer 
given to prevent the repetition or continuance of a 
cause of action in respect of which an action has 
already been brought This remedy was conferred 
by the C. L. P. A. (sees. 79—82) upon the courts of 
common law, whereas, hitherto, the courts of equity 
alone possessed preventive remedies. The iiyunction 
is claimed either by an endorsement on the writ of 
summons, or it may be applied for exparte at any 
stage of the cause, either before or after judgment 
It is obtainable in all cases of breach of contract or 
other injuiy (1 Law Chron. p. 162). An ii\junction 
may also be obtained in patent cases (1 Law Chron. 
p. 126). 

V. Discovery at law.^Seen. 51—57 of the C. L. 
P. A. 1854, confer on the courts of common law a 



new power, which enables a party, in an action at 
law, previous to the trial, to obtain from his adver- 
sary personally a discovery whether of fiicts or do- 
cuments, for which formerly resort was to be had to 
a court of equity. Now, therefore, either party may 
deliver to the opposite party, if he would be liable to 
be examined as a witness, or his attorney, written in- 
terrogatories on any matter in which discovery is 
sought, and to require such party within ten days to 
answer the questions in writing by sffidavit; and the 
omission to answer liufficienUy without cause is 
punbhable as a contempt of court Leave to deliver 
these interrogatories must be obtained from the 
court or judge, and by the plsintifTwhen he delivers 
the declaration, or by the defendant when he delivers 
the plea, but it may be granted at any other time. 
There must be an affidavit of the party proposing to 
interrogate, and his attorney or agents stating that 
the deponents believe that the party proposirjg to 
interrogate will derive material benefit firom the dis- 
covery which he seeks, that there is a good cause of 
action or defence upon the merits ; and if the appli- 
csition be made on the part of the defendant, that the 
discovery is not sought for the purpose of delay (1 
Law Chron. 160, 380). 

VI. Evidence-^Atteating witness.^The C. L. P. A. 
1854, s. 26, provides that no instrument need be 
proved by the attesting witness, unless attestation' is 
requisite to its validity, as in case of the execution of 
a power ; so that any instrument, whe^er attested 
or not, is proveable by admission or otherwise, which 
provision saves the trouble and' expense of procuring 
evidence of facts which the opposite party may bq 
prepared to admit (1 Law Chron. 158). 

Vn. Irregularity--Waiver o/.—The 135th section 
of R. G. Hilary Term, 1853, answers this question. 
It provides that no application to set aside process or 
proceedings for irregularity shall be allowed unless 
made within a reasonable time, nor if the party ap- 
plying has taken a firesh step after knowledge of the 
irregularity. 

YJli. Discontintiance of proceedings during a year 
'-Notice.'T-B^ sec. 176 of B. G. Hilary Term, 1858> 
in all cauies m which there have been no proceed- 
ings for one year from the last proceeding had, the 
party, whether plaintiff or defendant, who desires to 
proceed, shall give a calendar month^s notice to the 
other party of his intention to proceed. The sum- 
mons of a judge, if no order "he made thereupon, 
shall not be deemed a prpceding within this rule. 
Notice of trial, though afterwards countermanded, 
shall be deemed a proceeding within it 

IX. General issue by statute— Particulars of .--By 
the pleading rules of 1853, pi. 21, in every case in 
which a defendant pleads the general issue by statute, 
intending to give a special piatter in evidence, he 
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must insert in the margin of the plea the words 
^* by statute," together with the particulars of the 
statute relied on. 

X. Obtaining payment from debtor to judgment 
debtor. — Any judgment creditor may, since the 
C. L. P. A., 1854, m virtue of ss. 60—^7, obtain 
firom a court or a judge a rule or order that the 
judgment debtor should be orally examined as to 
any and what debts are owing to him, and either 
before or after .sncn oral examination a judge may, 
upon the exparte application of such judgment cre- 
ditor, and upon affidavit that judgment has been 
recovered, and to what amount it is still unsatisfied, 
and that any other person is indebted to the judg- 
ment debtor, and is within the jurisdiction, order all 
debts so owing shall be attached to answer the judg- 
ment debt, and the garnishee, as such third party is 
called, may be ordered to appear before the judge to 
show cause why he should not pay the judgment 
creditor the debt due fh>m him to the judgment 
debtor. A notice to the garnishee of an order for 
attachment of the debts due or accruing to the judg- 
ment debtor binds such debts in his hands (1 Law 
Chron. pp. 160, 161, 419, 420). 

XL Guarantee. — The guarantee stated in the 
question is a valid one, for there is a consideration 
which is future and not past (see Key, div. " Com- 
mon Law,*' pp. 45, 46, 3rd edit.; Bainbridge v. 
Wade, 15 Jur. 572 ; Goldshede v. Swan, 1 Exch. 
Bep. 154). Lideed, the only doubt would be 
whether it was not an original liability according to 
the distinction noticed Key, div. ** Common Law," 
pp. 44—46, 3rd edit. ; 5 Law Stud. Mag. N. S. 258 
—268. 

XII. LiahiKty of husband for wife's debts.— The 
wife is generally incapable of contracting to bind her- 
self or her husband (unless by his authority), and 
such acts done by her are merely void (I Bl. Com. 
444). But there are several exceptions to this dis- 
ability. Firkt, upon the principle that a husband is 
bound to maintain her, her contracts made for the 
sole purpose of supplying herp^^f with necessaries 
suitable to her station in life will in general be bind- 
ing on him, though not upon herself; for if they be 
living together his consent to such contract will ordi- 
narily- be presumed ; and not only while they co- 
habit, but even after a separation by consent, he is 
in general liable on her contracts for supplies of this 
description, if no provision be, otherwise made for 
ber (see further Key, div. " Common Law," pp. 55 
—57, 8rd edit. ; Edwards v. Towells, 6 Scott N. R. 
641 ; 12 Law Jonm. C. P. 239 ; 2 Steph. Com. 250 
252, 2nd edit. ; 6 Law Stud. Mag. X. S. 158, 154). 

Xni. Error — Time for bringing: — Error must be 
sued out within six years after judgment, which a 
party intends to reYersej and in the case of a person 



being* an infant, feme covert, non compos mentis^ in 
prison, or beyond the seas, six years after the re- 
moval of the disability (15 & 16 Vic c. 76, s. 146). 

XIV. Feigned issues.-^A. feigned issue is a mode 
adopted without a regular set of pleadings for deter- 
mining some question or questions of ftcts by a jnry 
(or by the court under the Common Law Froeednre 
Act, 1854, s. 1 ; 1 Law Chron. 157), either directed 
by a court of ev^uity or by a judge at law imder the 
Interpleader Act or the Tithe Commutation Act^ or 
by consent of the parties under the Common Law 
Procedure Act, 1852, s. 42. As to feigned issneB 
strictly BO called by sec. 19 of the 8 & 9 Vic. e. 106t 
after redting that many important questions are now 
tried in the form of feigned issues, by stating that a 
wager was laid between two parties interested in re- 
spectively maintaining the affirmative and the nef^ 
tive of certain propositions, but such questions may 
be as satisfactorily tried without such form, H is 
enacted, '*That in every case where any court of law 
or equity may desire to have any question of fiict 
decided by a jury, it shall be lawful for such court to 
direct a writ of summons to be sued out by such 
person or persons as such court shall think ought to 
be plaintiff or plaintiffs against such person or per- 
sons as such court shall think ought to be defendant 
or defendants therein, in the form set forth in the 
second schedule to this act annexed, with such alte- 
rations or additions as such court may think proper, 
and thereupon all the proceedings shall go on and be 
brought to a close in the same manner as is now 
practised in proceedings under a feigned issue." The 
above form is not compulsory, though it ought to be 
acted on (see Luard v. Butcher, 15 Law Joum 
N. S., C. P. 187). 

XV. Verdict and Judgment. — A verdict is the 
unajiimous finding of the jury on the point or issue 
of facts submitted to them (Steph. Plead. 100). A 
judgment is the sentence of the law pronounce by 
the court upon the finding of the jury on the &cta. 
or its own determination in matters of law. 

CONVEYANCIMO (qnte^ p. 4). 

I. Estate Tail.— Ail estate tail is a fee restricted 
to the heirs of the body of the donee In a deed the 
words " heirs of the body,'' or some other words of 
procreation, are necessary to create an entail ; in a 
will such strictness is not required. An entail ge- 
neral is where the estate is limited to the heirs of 
the body of the donee ; an entail special where it ia 
lunited to the heirs of the bodies of two particular 
persons (1 Steph. Com. 230, let edit. ; 2 Black. 
Com. 113 ; Litt. Ten. ss. 12, 17, 20, 23, 24 ; Key, 
div. " Conveyancing," pp. 28—32, 3rd edit.). 

n. Dispositions by tenants in tail. — ^A tenant in tail 
can, by himself, dispose (by deed) of the estate in 
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fee simple as against his issue, and also as against 
the remainder-men, except where there is such a 
prior estate as .constitutes the owner thereof pro- 
tector of the settlement, in which case the protector 
must consent to .lie disposition in order to bar the 
remainders (8 & 4 Will. 4, c, 74, ss. 22—34 ; Hay. 
Convey. 137, 166, 170, 172, 4th edit. ; Key, div. 
" Conveyancing," pp. '35—37, 8rd edit. ; 1 Law 
Chron. 437). 

m. Tenant in taiVs disposition, — The disposition 
by the tenant in tail in order to pass a fee simple 
must be by deed — i. c, any assurance by which a 
tenant in fee simple can alien his estate (Hayes, 
614, n. 147 ; Key, div. " Conveyancing," p. 37, 
3rd edit.). 

rV. Searches for incumbrances, — The usual searches 
are^ for judgments, crown debts, lis pendens, annui- 
ties v,sec new act, 1 Law Chron. 429), and, if any 
reason to suppose the same may have happened, 
bankruptcy and insolvency. In register counties the 
registry is searched (see more fully 1 Law 
Chron. 330). 

V. Statutes of distribution — Executor* s right to 
residue,— By the Statute of Distributions (the 22 
& 23 Car. 2, c. 10, s. 5), if there ^^e a widow and 
children, the widow takes one-third and the children 
two-thirds of the deceased's personal estate ; if no 
widow, the children take all ; ^no children, or issue 
of them, the widow has a moiety, and the other 
moiety (or, if not widow, the whole) goes to the 
next of kin of the intestate who are in equal degree, 
and those who legally represent them, but such 
representation (t. e^, in the collateral line) stops at 
the children of intestate's brothers and sisters (Pett's 
Case, 1 P. Will. 25; Key, div. " Conveyancing," pp. 
146, 147, 3rd edit.; Burton's Comp. pi. 1401—1411). 
Advancements to children are to be brought into 
account (Edwards v. Freeman, 2 P. Will. 235 ; Burt. 
Comp. pi. 1404 n. to 1407). Where a testator, 
without disposing of his whole personal estate, ap- 
points an executor, the person so appointed was Ab- 
solutely entitled at law to the undisposed of residue, 
but equity seized upbn any slight expressions, and 
constituted hun a trustee for the next of kin (Mapp 
V. EUcock, 13 Jur. 290 ; Burt Comp. pi. 1423). 
Now by 1 Will. 4, c. 40, the executors are, in equity, 
trustees for the next of kin, unless the will shows a 
contrary intention (Wood v. Cox, 1 Keen, 317 ; 
Briggs V. Penny, 13 Jur. 905). 
, VI. Dfiscent.-^-^n the death of an owner of real 
estate his eldest son will take such estate; if 
daughters only, they will all take together. If the 
lands be gavelkind, all the sons take ; if borough 
English, the youngest son alone takes (Key, div. 
"Conveyancing," pp. 22, 23, 71—76 ; LiU. Ten. ss. 
2-^, 165, 167, 211, 586; 1 Steph. Com.. 375, 
et seq.) 



Vn. Trustees^ covenants, — Trustees covenant 
merely that they have not incumbered (1 Law 
Chron. 438). 

Vin. and IX. Statute of Frauds—Contract for 
sale of lands, — On a* private contract, and also on 
an auction sale, of lands, there must be an agree- 
ment in writing, which, by the Statute of Frauds (29 
Chas. 2, c. 3), must be signed by the party to be 
charged, or some other person thereunto (that is to 
the signing thereof, 1 Ves. and Beam. 207) by him 
' authorised. But it will be sufficient to satisfy the 
requisites of the statute if the auctioneer (who is con- 
sidered the agent of both purchaser and vendor) 
write down the name of the party whose bidding is 
accepted opposite to the lot or lots purchased by him 
(White V. Proctor, 4 Taunt. 209 ; Sugden's Vend, 
and Purch. 98, 8th edit. ; Bracebridge v. Heald, 1 
Bam. and Aid. 722 ; 2 Law Stud. Mag. N. S. 
p. 218, 220). 

X. Aforr<7a(7C*.— Freeholds are mortgaged by 
either a grant thereof in fee, or by a demise for » 
term; leaseholds by a sub-demise (1 Law Chron. 
266) ; copyholds by a conditional surrender (Key, 
div. " Conveyancing," pp. 75 — 79, 3rd edit. ; 5 Jar- 
man's Conv: by Sweet, 234, 430, 508; Coote's 
Mortg. 116, 3rd edit.). 

XI. WiU revoked [1 Law Chron. 438].— i>y the 
7 Will. 4 and 1 Vic. c. 26, s. 18, a will made by a 
man or woman is revoked by his or her marriage 
(except a will made in exercise of a power of ap- 
pointiF jnt, when the real or personal estate thereby 
app^mted would not, in default of such appointment, 
pass to his or her heir, Customary heiri executor 
or administrator, or the person entitled as his or 
her next of kin, under the Statute of Distributions). 
By sec. 20, a will may be revoked by another will 
or codicil executed in due form, or by some writing 
declaring an intention to revoke the same, and 
e^cecuted in the manner in which a will is required to 
be executed, or by the burning, tearing, or otherwise 
destroying the same by the testator, or by some per- 
son in his presence and by his direction, with the in- 
tention of revoking t)ie same. 

XII. Provisions of Statute of Wills,— The most im- 
portant provisions of the Statute of Wills (1 Vic. 
c. 26), making alterations in the old law were, en- 
abling a devise by an unadmitted devisee, &c., of 
copyholds, of a mere right of entry and of future 
acquired real estate ; no will by an infant is valid ; 
it provides, as stated above, for revocations; a 
will in exercise of a power is to be executed like 
other wills; a general devise includes property 
which the testator had power to devise ; words pf 
limitation are not required to pass a fee ; the death 
of a devisee in tail, leaving issue -surviving the tes- 
tator, is no lapse ; and the death of a child (leaving 
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issue) to whom a devise or bequest is made not 
determinable with his life, is not a lapse ; two wit- 
nesses are required to a will, which is to be signed 
at the foot or end, as explained and amended by 
a subsequent tict, the 15 & 16 Vic. c. 24 ; gifts to 
attesting witnesses are void, and they are to be 
good witnesses (1 Law Chron. 266, 414) ; a resi- 
duary devise is to comprise lapsed gifts. 

Xm. 2><wc«n/— Fatter.— As the mtestate left a 
father he will take in exclusion of the sister of 
the whole blood and of the brother of the half- 
blood. This is by the 8. & 4 Will. 4, c. 106, pre- 
viously to which the sister would have taken, as 
the &ther could not, nor could the half-blood in- 
herit to the intestate (Litt. Tenn. ss. 8, 6, 7, and 
notes; Key, div. "Conveyancing," pp. 72 — ^74, 
8r4 edit ; Hay. Conv. 819, 5th edit. ; 282, 4th edit. ; 
9 Black. Com. 18, 212, 224, 227). 

XIV. Timber and Minerals'^ Copyholds,— The 
timber and minerals in or upon the wastes of a copy- 
hold manor, or the lands of & copyholder, belong, 
in the absence of any special custom to the con- 
trary, to Ihe lord of the manor. But the lord 
«annot, without a special custom, enter on the copy- 
holder^s lands to take the timber or minerals to bis 
own use, without the consent of the copyholder 
{Lord Raym. 551 ; 2 Law Stud. Mag, N. S. pp. 178, 
179 ; 8 Barton's Elem. Convey. 59, 66 ; Comyn's 
Pig. tit. "Copyhold" (M. 8) ; Doe v. Wilson 11 
iEast,'66 ; 2 St^ph. Com. 46, 1st edit. ; Grey v. Duke 
of Northumberland, 18 Yesey, 286 ; Whitechurch 
V. Hdworthy, 19 Yes. 218 ; S. C. 4 Mau.« a^d Selw. 
840; Lewis v. Brentwate, 2 Bam. and AdoL 488; 
Deaideit v. Evans, 8 Jur. 708 ; S, C* 5 Mees. and 
Wels. 11 ; 4 Jur, 49). The copyholder may, by 
•pedal custoni, cut down trees, and may do so,, it 
Beem% without custom, to make needful repairs. 
(Comyn's Dig. tit. "Copyhold" (K. 7, and M. 8).; 
3 Barton's Elem. Convey. 58, 59 ; 2 Steph. Com. 
46, 1st edit, ; vol, 1, p. 594, 2nd edit, ; Gilb, Tenurels, 
287,288. 

; Z.Y. LimUaiion to A. for Ufe^ and after death to 
ieiri qf body. — ^Under a limitiition to A. for life, 
and after, his decease to the heirs of his body, A. 
takes an estate tail general (Feame's Cont Rem. 
98 ; Doe v. Welford, 12 Adol. and Ell.' 61 ; Burt, 
pi. 889 ; 5 Jar. 88), 

OJUHmAI, JUlW A2n> FBOOEEDXNQS BBFOBK MAOXS- 
TRATBS (anUy p. 6). 

L Indktment-^Compromise of an indidahk affmoB^ 
•—An indictment lies not for the redress of the private 
wrongs or civil injuries which are an inftingement or 
privation of the civi) Hghta which belong to indi* 
yiduals considered merely as individuals, but for the 
Tedrees of public wrongs or erime^ and miademelmors 



which are a violation of the same rights considered 
in reference to their effect on the community at 
large. As to these offences against the laws of 
society, and which are called crimes or misdemeanors, 
according to the gravity of the. act, the temporal 
magistrate is empowered to inflict coercive penalties 
for such transgressions, and this by the consent of 
individuals who, in forming societies, invested the 
sovereign power with a right of making laws and 
of enforcing obedience to them by penalties adequate 
to the evil produced by their non-observance. So 
that an indictment is always brought in the name of 
the Queen. It is justly considered illegal to com- 
pound or compromise an indictable offence, because, 
as we have seen before, society at large is interested 
in the repression of crimes and the offence of com- 
pounding of felony or taking a reward for forbearipg 
to prosecute an offence of that description was for- 
merly held to make a man accessory, but is now 
punished only with fine and imprisonment (Hawk. 
P. C. b. I., c. 89, s. 6).- As to compounding mis- 
demeanor, such a proceeding seems to be also illegal 
with leave of one of the courts at Westminster (4 
Bla. Com. 136, note by Christian). But it is not 
uncommon when a person is convicted of a mis- 
demeanor more' immediately affecting an individual, 
as a battery, imprisonment, or the like, for the court 
to permit the defendant to speak with the prosecutor 
before judgment, and, if the latter is satisfied, to 
inflict but a trivial punishment. 

IL Principal— AccessorieiH-Trial-'Axi accessory 
before the fttct is he who, being absent at the time 
of the felony committed, doth yet procure, counsel, 
command, or abet another to commit a felony. So 
that if the party b^ present when the felony is com- 
mitted he is an aider and abettor, and not an aeces- 
sory before the fact (1 Hale, 615 ; Reg. v. Gordon, 
1 Leach, 515; 1 East P. C. 852),. An accessory 
after the fact is one who, knowing a felony to have 
been committed by another, receives, relieves, com^ 
ibrts, or asosts the felon (1 Hale, 618 ; 4 Bla. Com. 
87). Where A. persuades B. to steal goods, which 
he does while C. stands by and watches to prevent 
detection, and D, afterwards conceals A. in his house, 
knowing of the theft, A. is an accessory before the 
iaet ; C. an aider and abettor ^ D. an accessory after 
the iact^ Formerly an accessory could not, without 
hia own consent, unless tried with the principi^t ^ 
brought to trial untU the guilt of the principal had 
been l^ally ascertained by conviction (1 Apne, s, 2, 
c, 9^. But now accessories before the fact- shall be 
deemed guilty of felony, and may be indicted as ac- 
cessories before the tact with the principal or aft^r 
the conviction (7 Geo. 4, c, 64, s. 11), and as Chip 
statute only applied where the ax:<;essory might at 
common law have been Indicted, a more recent jict. 
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11 & 12 Vic. c. 46, 8. 1, extends its provisions to 
felonies bj yirtue of any statute ; and by tbe second 
section of the last-mentioned statute all accessories 
are to be joined in the same indictment (see also 
14 & 15 Vie. c. 100, ss. 14, 15, stated Key, diy. 
" Criminal Law," pp. 78, 79, 2nd edit). 

ni. Indietjnent — Ituanitif — Question to the jury. — 
After having told the jury in all cases that every 
man is presumed to be sane, and to possess a 
sufficient degree of reason to be responsible for. his 
crimes, until the contrary be • proved to their 
satisfiiction^ the u*nal course is to leave the question 
to the Jury whether the party accused had a sufficient 
degree of reason to know that he was doing an act that 
was wrong^ the question being accompanied with such 
observations and explanations as the circumstance of 
eacli particular case required (Answer of the judges^ 
with the exception of Maulc, J., to the questions 
propounded to them by the lords on the discussion 
raised in their house by the case of Reg. y. 
M'Naughten, Arch. Crim. Pro. 12 Ed. p. 15). 

rV. — Grand jury — Finding or ignoring bills — 
Coroner^s jury. — ^When the grand jury have heard 
the evidence, if they think it a groundless accusation, 
they indorse . on the back of the bill ^^ not a true 
bill," or (which is the better way) ^* not found," and 
then the bill being thrown out, the party is dis- 
charged without further answer. But a fresh biU 
may afterwards be preferred to a subsequent grand 
jury, and if they are satisfied of the truth of the 
accusation they then indorse upon it ^* a true bill." 
The indictment is then said to be found, and the 
party stands indicted. But to find a bill at least 
twelve of the jury must assent to the accusation, 
though some of the rest disagree. The inquisition 
held before the coroner by a jury to enquire how a 
party came by his death bears some resemblance with 
the proceedings of the grand jury, as the Inquisition 
must be found with the concurrence of at least 
twelve of the jury; and provisions are made by 
6 & 7 Vie. c. 83, to prevent it from being qimshed 
on account of certain technical defects in the statute 
enumerated. 

V. Challenge of jurors — Felony, — ^When the trial 
of a prisoner is called on the jurors are to be sworn, 
as they appear, to the number of twelve^ unless they 
are challenged by the party. Challenges may be 
here made either on the part of the crown or that 
of the prisoner, and either to the whole array or to 
the separate polls. Challenges to the array are 
exceptions to the entire panel, in consequence of 
some partiality imputed to the sheriff or other officer 
who arrayed it. Challenges to the polls are 
exceptions to particular jurors, and are of four 
kinds : Ist. Propter honoris respectum^ as if a lord of 
parliament were to be empanelled. 2nd. Propter 



defectum^ as if one of the jurors be an infimt, alien, 
idiot or lunatic, or have not a sufficient estate. 8. 
Propter affectum^ for partiality, or to the favour 
grounded on some probable cause of suspicion, as 
acquaintance, or the like. 4th. Propter delictum^ 
which takes place when the juror is taii^ted by some 
crime or misdemeanor which affects his credit. To. 
these may be added the privilege allowed to aliena 
of challenging an alien juror for any cause other 
than the want of freehold or other qualification 
required by the act, 6 Creo. 4, c 50, s. 47. These 
challenges are called' challenges for cause, which 
may be without extent. But in cases of felony, 
favorin' em vita, the prisoner is allowed to 
challenge a certain number of jurors without showing 
any cause at all. This peremptory challenge was 
settled by the common law to the number of thirty- 
five ; but by 6 Geo. 4, c. 50, s. 29, the number is 
reduced to twenty ; and by 7 & 8 Geo. 4, c. 28, s. 3, 
every peremptory challenge beyond the number 
allowed by law shall be entirely void, and the trial 
shall be proceeded with as if no such challenge had 
been made. 

VI. Indictment — Number of felonies in same. — ^A 
defendant ought not in general to be charged with 
different felonies indifferent counts of an indictment, 
as, for instance, a larceny of the goods of A. in one 
count, and a distinct larceny of the goods of B. at a 
different time in another. Besides tbe excep^on in 
the case of high treason, where there may be dif- 
ferent counts for different species of treason, such as 
compassing the Queen^s death, levying war, adhering 
to the Queen*s enemies (25 Ed. 8, s. 5,' c. 2), and 
the conspiracies to imprison or do bodily harm to the 
Queen, (36 Geo. 3, c. 7, s. 1 ; the 16th sec. of 14 & 
15 Vic. c. 100), it is lawfiil to msert several counts in 
the same indictment against the same person for any 
number of distinct acts of stealing, not exceeding 
three, which may hdve been committed by him 
agaiust the same person within six calendar months 
from the first to the last of such acts, and to pro- 
ceed thereon for all or any 6f them. If the objection 
to two sisparate felonies in the same indictment be 
made before the defendant has pleaded, or the jury 
are charged, the judge, in his discretion, may quash 
the indictment; or, if it be not discovered until after 
the jury are charged, the judge may put the pro- 
secutor to his election on which charge he will proceed 
(Keg. V. Young, 3 T. R. 106), but it is no objection 
in arrest of judgment (O'Connell y. Reg. 11 Cla. 
and Fin. 155). 

- Vn. Indictment — Variations with facts proved — 
Amendment. — ^By 9 Geo. 4, c. 15, the judges are em- 
powered to am^nd the record upon which any trial 
may be pending in any indictment or information for 
any misdemeanor when any variance shall appear 
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between any matter in writing or in print, produced 
in evidence, and the recital or setting forth thereof 
on the record ; and by 11 & 12 Vic. c. 46, s. 4, this 
power is extended to an indictment for any offence 
whatever. But s. 1 of 14 & 15 Vic. c. 100, is still 
more general; it provides that whenever on the 
trial of any indictment tor any felony or misdemeanor 
there shidl appear to be a variance between the 
statement in such indictment and the evidence 
offered in proof thereof, in the name of county, 
riding, &c., in the name or description of any owner 
or owners of any property which shall form the sub- 
ject of any offence charged therein, or in the name 
or other description of any person or persons, thing 
or things, therein named or described, it shall be 
lawful for the court, if it shall consider such variance 
not maUrial to the merits of the case, and that the 
defendant caimoi he prejudiced (kereby inhis defence on 
8uch merits^ to order the indictment to be amended, 
according to the proof, by some officer of the court 
or other person, on such terms as to postponing the 
trial, to be heard before the same or another jury, as 
the court shall think reasonable. 

VJLIL Indictment for felony — Facts proved to he a 
misdemeanor — Course, — By 14 & 15 Vic. c. 103, s. 9, 
if on the trial of any person charged with any felony 
or misdemeanor, it shall appear to the jury that the 
defendant did not complete the offence, but was 
guilty only of an attempt to commit the same, he 
shall not by reason thereof (as the law teas before the 
enactment of the above statute) be entitled to be ac- 
quitted, but the jury may find that he is not guilty 
of the felony or misdemeanor charged, but he is 
guilty of an attempt to commit the same, and he 
shall be pimished in the same manner as if he had 
been indicted for the attempt ; and by the 12th sec- 
tion, if upon the trial of any person for misdemeanor 
it shall appear that the &cts given in evidence 
amount in law to a felony, he shall not by reason 
thereof be entitled to be acquitted of the misdemea- 
nor (according to ihe course adopted before the enact- 
ment of the above statute) y and no person tried for such 
misdemeatior shall be liable to be afterwards pro- 
secuted for felon^f on the same facts, unless the court 
shall think fit to discharge the jury from giving any 
yerdict, and direct such person to be indicted for 
felony, in which case he shall be dealt with in all 
respects as if he had not been put on his trial for the 
misdemeanor. 

IX. Larceny — Common law — Destruction of post 
letter to suppress inquiry — Finding of a chattel, — 
Larceny is the unlawful taking and carrying away 
of the personal goods of another with intent to 
deprive the right owner of the same or animo 
furandi. It is either simple or compound, that is 
accompanied with circumstances of aggravation. At 



common law bonds, bills, and notes which concern 
mere choses in action were held not to be such goods 
whereof larceny might be committed, being of no 
intrinsic value and not importing any property in 
possession of the person from whom they are taken. 
Larceny, too, at common law, cannot be committed 
of things which are not the subject of property, as 
of a dead corpse, or of things in which no person 
has any determinate property, as treasure-trove or 
work, till seized by the king or him who has the 
franchise (1 Hale, 510) or of such animal in which 
there is no property either absolute or qualified, as 
of beasts feros natura, and unreclaimed, such as 
deer, hares, and conies, fish in an open river, wild 
&wls ; but if* they are reclaimed or confined, and 
may serve for food, as deer inclosed in a park, fish 
in a trunk, pheasants in a mew, so that they may be 
taken at pleasure it is otherwise (1 Hawk. c. 83, b, 
89) ; so all valuable domestic animals, as horses and 
all animals, domitce natures, which serve for food, 
as swine, sheep, poultry, and the like, and the 
product of them, and the flesh of such as nreferoe 
naturcR may be the subject of larceny. It is not 
necessary that there should be a positive gain to 
the person committing the theft, it is sufficient to 
make a thing the subject of larceny that it should 
be of some value, yet it need not be of the value of 
some coin known to the law, that is to say of a 
farthing at the least (Reg. v. Morris, 9 C* & P. 349). 
Where a person carries away and destroys a post 
letter, for the purpose of suppressing inquiries which 
it was supposed to contain, if it iBfrom a post letter 
bag, or from a post office or officer of Oie post, or a 
mail, he shall be guilty of 'felony, and transported 
for life (ss. 27 & 28 of 1 Vic. c. 86). When a 
person finds a chattel, if he knows the owner at the 
time he finds the property, and does not restore it, 
this is lafbeny ; but it is not larceny if he did not 
then know or had not the means of knomng who 
the owner was (Reg. v. Thurbom, 13 Jur. 499; 
Reg. V. Vincent, 11 Law Tim. 874). 

X. False pretences — Larceny. — We have defined 
larceny the unlawfhl taking and carrying away of the 
personal goods of another with intent to deprive the 
right owner of the same ; obtaining money by fidse 
pretences is an offence closely allied to larceny, 
though distinguishable from it, as being perpetrated 
through the medium of a mer^ fraud. It was like- 
wise a misdemeanor at common law, and now, by 
Stat. 7 & 8 Geo. 4, c. 29, s. 53, after reciting that a 
failure of justice firequently arises from the subtle 
distinction between larceny and fraud, it is provided 
that if any person shall by any false pretence obtain 
from any other person any chattel, &c., with intent 
to cheat or defimud any person of the same, he shall 
be guilty of a misdemeanor, and be transported for 
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sevea yean, or punished by fine or imprisonment, or 
both, as the court shall award. As to what is con- 
sidered as a yb&e presence under this statute, it may 
be hud down, as the general rule of interpretation of 
the statute, that wherever a person fraudulently 
represents as an existing fact that which is not an 
existing /(ict^ &c., and so gets money, &c., that is an 
office within the statute (Reg. y. WooUey, 1 Den. 
C, C. 659 ; 3 C. and K. 98). 

XI Fehny — LiahiUty of infants — Adults, — One of 
the pleas or excuses whidi protect the committer of 
a felony from the punishment which is otherwise 
annexed thereto is infitncy, which is a defect of the 
understanding or want of will. Infimts under the 
age of discretion ought not. to be punished by any 
criminal prosecutio9 whatever (Hawk. P. C. b. 1, 
c 1; t. 2). The age of discretion varies in various 
nations. With us, as the law now stands, and has 
stood since at least Edward S, the capacity for guUt 
is not so much measured by the number of year^ as 
by the state of the understanding and judgment in 
the delinquent ; under seven years of age, indeed, 
an in&nt cannot be guilty of felony (1 HaL P. C. 27), 
for a felonious discretion is then almost an impos- 
ribility in nature, but at eight years old he may be 
guilty of felony (see in Emlyn on, 1 Hal. P. C. 25, 
the case of a boy of eight years old, who was tried, 
found guil^, and hanged for firing two bams) ; from 
eight years, then, up to foiirteen an infant shall be 
prim& facte adjudged to be doU incapax^ yet if it 
appear that he acted with discretion he may be con- 
victed, and suffer the penalty. After he has attained 
fourteen he is presumed to be doU capax, and com- 
petent to commit a felony. 

Xn. Forgery — Intent to defraud any particular 
person, — ^Forgery is the fhuidulent making or altera- 
tion of a writing or seal to the prejudice of another 
man*a right, or of a stamp to the prejudice of the 
revenue (4 Steph. Com. Srd ed. p. 209). It has 
been decided, that any material alteration, however 
slin^t, of a genuine instrument, is a forgery, as well 
as an entire fabrication — ^that the finudulent appli« 
cation of a fidse signature to a true instrument or a 
real signature to a fidse one, are both forgeries ; and 
that even if the name forged be merely a fictitious 
one it is as mnch forgery, if done for the purpose 
of fraud, as if it was the name of a real person (Reg. 
v. Bontien, R. and R. G. C. R. 260); but in all 
eases the instrument forged must so far resemble 
the true instrument as to be capable of deceiving 
persons who use ordinary observations (Reg. v. 
CoUicott, R. and R. C. C. R. 218; S. C, 229). For 
an indictment for forgery it is now sufficient (14 & 
15 Vie. c 100, s. 5) to describe the instrument by 
any name or designation by which the same may be 
usually known, without setting forth any copy or 



fac simile, or otherwise describing the same or the 
value thereof. The intent to defraud is described 
as an ingredient of the offence in all the statutes 
upon forgery, and must consequently be charged in 
the indictment. But it is now, under 14 & 15 Tic. 
c. 100, s. 8, sufficient to allege generally an intent 
to defraud, without alleging the intent to be to 
defraud any particular person. 

Xin. Highways and Jnidges — Repairs, — By the 
common law the liability to repair highways is on 
the parish in which they lie, or through which 
they pass; but this liability, by prescription, is 
sometimes shifted upon particular townships, and 
sometimes, ratione tenures^ upon individuals (14 
Jur. 176). A surveyor of the. highways is ap- 
pointed to look after their repair, and a rate is 
levied on all property liable to the poor rate for 
keeping the highways, in repair (2 Abr. Crim. Law, 
10, 11, 38). The expenses of maintaining bridges is 
defrayed by the counties at large in which the bridges 
are situated (4 & 5 Vie. e. 49), and this is so as tp 
bridges built by a private individual before 48 Geo. 
3, c. 59, if the public use the same (14 Jur. 956), 
and where the parish is bound by prescription '(as is 
sometimes the case, 4 Bar. and Ad. 62) to repur a 
bridge, there is a statutory provision which gives 
effect to any contract^ between the county and the 
parish for performing the repairs in future at the 
expense of the former, and relieving the latter fh>m 
the charge. But if part of a highway which a parish 
is bound to repair be destroyed by natural cau¥es (as 
washed away by the sea), the parish cannot be com- 
pelled to restore it. 

XIV. Confession — Admissibility in criminal cases — 
Wife^s evidence against husband, — ^A simple and plain 
confession of his guilt by the defendant is generally 
sufficient to support a conviction, but the courts are 
generally very backward in receiving lind recording 
such confessions, out of tenderness to the life of the 
subject, and will generally advise the prisoner ib 
retract it, and plead to the indictment, and this is on 
the supposition that the confession is freely and vo- 
luntarily made, otherwise, when obtained through any 
threat or promise, it is not even admissible in evir 
dence. It is also a rule that if any part of a confes- 
sion is appealed to the whole of it must be given in 
evidence, though the jury are at liberty to believe 
^hat they please (4 Car. and, Pay. 221). A wife 
cannot in general be received as a witness for or 
against her husband, or vice versd, but in criminal 
cases there are some exceptions. Thus, in case of 
treason a wife may give evidence against her hus- 
band, because the tie of allegiance is paramount to 
all others (1 Chit. Bl. 444, n.). So, upon a charge 
of forcible abduction and marriage, or other violence 
to her person, her deposition is receivable (1 Phil. 
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Ey. 71). By a recent statute (11 & 12 Vic. c. 42, s. 
17) it is enacted that if, upon the trial of an accused, 
it shall be proved by the oath or affirmation of any 
credible witness *^ that any person whose deposition 
shall have been taken in the prescribed form by the 
committing magistrate is dead, or so HI as not to he 
able to travel,'^ and if also it be proved that such de- 
position was taken in the presence of the accused, 
and that he or his counsel or attorney had a full op- 
portunity of ci-oss-examining the witness, *^ then, if 
such deposition purport to be signed by the justice 
before whom the same was taken, Jt shall be lawful 
to read such deposition as evidence in such prosecu- 
tion, without further proof thereof, unless it shall be 
proved that such deposition was not in fact signed by 
the justice purporting to sign the same.*' But this 
deposition is receivable only where the indictment is 
for the same identical offence as that with which 
the defendant was charged before the justice (Reg. 
y. Lidbetter, 8 C. and K. 108). 

XV. Pauper — Five years^ residence — Removeahility 
— Settlement — Absence, during Jive years, — By a recent 
statute (9 & 10 Vic. c. 66, amended by 11 & 12 Vic. 
c. Ill), introducing great alterations of the law in 
the subject of removal, it is provided that no person 
can be removed firom a parish in which he has re- 
sided for five years next before the application for a 
warrant for his removal, nor for becoming chargeable 
for relief necessitated by sickness or accident, unless 
the justices granting the warrant shall state therein 
that they are satisfied that the sickness or accident 
will produce permanent disability, nor, in the case of ' 
a woman residing with her husband at the time 
of his death, till twelve calendar months after his 
death, if she shall so long continue a widow. As to 
the settlement, it is also provided that no person 
thus exempted from , liability to removal shall, by 
reason of such exemption^ acquire any settlement in 
any parish. It is to be observed, that time passed 
in prison or in military or naval service under her 
Majesty, or as an in-pensioner in Greenwich or 
Chelsea hospitals, or in confinement in lunatic 
asylums, or as a patient in a hospital, or during 
vrhich relief (except bond fide charitable gifU) from 
any parish shall be received, is to be excluded from 
the computation of the five years ; and the removal 
of a pauper lunatic to a lunatic asylum, under the 
provisions of any acts on that subject, is not to be 
deemed a removal* within the meaning of this act. 
As to interruption of the residence see Queen v. 
Caldecotc (20 L. J., M. C, 187) and 12 & 18 Vic. c; 
108, 8. 4, which provides that the removal of a 
lunatic to an asylum, or of a pauper to a workhoute, 
under the authority of the statutes on that behalf, 
shall not be deemed an interruption of the residence, 
but the time so spent shall be wholly excluded from 
the computation. 
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No. 227. — ^A gehUeman hired a servant, condi- 
tionally that the character he should receive from 
his late mistress should be satisfactory. He wrote 
for the character, and in answer received a letter 
from the mistress, which she requested might be 
confidential. The gentieman then told the servant 
that he would not suit, but refused to show the 
letter. Can the servant by any, and what, means 
compel the production of the letter in order to sup- 
port an action against the lady for libel, which he 
believes it to contaui ? 

No. 228.— A gentleman, on the marriage of his 
daughter, puts in settlement his freehold estate for 
her benefit, as follows :— By the terms of the settle- 
ment the estate is conveyed to trustees to the use of 
the settior for life, remainder to the use of the 
trustees to secure a life annuity ta Tiis wife, re- 
mainder to otiier uses in favour of the daughter and 
issue of the marriage. Who is entitied to the cus- 
tody of the title-deeds during the settlor's life ? The 
trustee, of course, retains the settiement, but in 
Williams on Real Property reference is made to a 
rule that a tenant for life is entitied tojthe custody 
of the title-deeds. 

No. 230.— A., a fkrmer, hires a lad for a year, 
who, during his service, runs a fork accidentally into 
his thigh, which places him "hors de combat, A. 
fetched a doctor, who attended the lad, and in about 
a fortnight after the accident the parents of the lad 
removed him to their own h6use. The doctor still, 
continued his visits to the lad until he was convales- 
cent. Query — ^Who is to pay the doctor's bill ftom 
the time of the lad's parents taking Jiim to their own 
iiouse until his recovery? 

No. 235.— A. appoinjted B. his executor. B. kept 
two accounts with a bank, one the **execatorHi 
account," the other his "private account." B. being 
largely in debt with the bank, and being requested to 
reduce the balance, requested the bai^.to tranfer 
£2,000 firom the executorship account to the credit 
of his private account, which the bank did. Ib the 
bank liable to make good to the testator's estate the 
amount so withdrawn firom it? 

No. 237. — A., in 1842, mortgaged to B, fbr 
£10,000; in 1847, becoming accountable to the 
Cr^own, a memorandmn was duly registered pnrmiant 
to 2 & 3 Vic. c. 11, s. 8. A. afterwards, m 1861, 
became indebted to the Crown in the amount of 
£8,000. Has the Crown prioritv over B., the 
mortgagee? 
No. 238.— A mortgage for £50 beara a It. Sd. 
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stamp. Upon the deed there appears twodonsidera- 
tions, one for £50, and the other a nominal conside- 
ration for 10s., hoth paid hy mortgagee to mortgagor. 
Is the stamp sufficient? 

No. 289.— A. goes from a distance to a fair at P., 
and there buys a number of cattle. He deliyers 
them to B. (a man in the habit of taldiig similar 
commisrions), to drire home for him ; on his way B. 
meets with a person, to whom he sells the cattle, 
mud tiien decamps with the money. Is B. guilty of 
larceny, and is there sufficient to show the existenfse 
of the ammns /urancU and the felonious intent so as 
fo constitute the criminal offence of larceny ? 

No. 246. — ^A., being largely indebted, assigxis pro- 
perty to B. in trust to pay certain creditors na^ed 
in a schedule, who are neither parties nor privy to 
the assignment. B. subsequently g^res them notice 
of the trust, but enters into no arrangement with 
them. Are the trusts revocable by A. ? 

No. 248. — Under a settlement made previous to 
the marriage of F. G. and E. G. a sum of £300, 
belonging to the wife, was assigned to trustees upon 
trust after the decease of the husband- for the abso^ 
lute benefit of the wife. In the lifetime of the hus- 
band the £300 was called in, and replaced out by 
the trustees on the security of a promissory note g^ven 
to the wife and in her name. The husband is now 
dead, and the wife survives. He has left a will be- 
queathing all his property to T. 0.| whom he ap- 
points his executor. Who is the person now en- 
titled to the money, and in the event of the executor 
proceeding for the recovery what course must the 
wife adopt? 

No. 251.— A. steals a number of foreign bank 
notes from B., and goes to a money-changer, where 
he geU them cashed. A. is arrested and brought to 
trial; The notes are of course produced at the trial 
for ihe puipose of identification, but a question 
arises to whom tiiey should be returned, to B. or to . 
tha money-changer. Which has the best- title to 
them? 

No. 252. — ^A man holds land in special tail — k e., 
to himself and the heirs of his body begotten by Jane 
his wife. Jane dies ; he marries a second wife since 
fAs operation of As Dower Act^ and dies himself, 
leaving issue begotten on Jane^ his deceased wif<j, 
and BO dies solely seized of an estate of inheritance 
in possession. Li his surviving second wife dowable 
under the second sec. of the Dower Act ? 

Ko. 254.— A., by his will, dated January, 1887, 
disposed of his personal estate in the parish of N. 
He subsequently married, and after his marriage 
executed another will bearing date 1st, June, 1840i 
whereby he disposed of the whole of his real and 
certain othe]r portions of his personal estate. The 
second wiU was totally distinct from, and did not in 



any manner refer to the first Did the second will 
revoke the first ? If not, did the marriage do so ? 

No. ^60.— A. being seised in fee of fireeholds, 
grants ^ lease thereof for a term of years to a fiormer, 
and afterwards conveys the fee to B. Subsequently 
to B.^s purchase the farmer commits breaches of 
various covenants. The lease contains a proviso fis^ 
re-entiy by'^^ A., His bars and assigns," on breach of 
any of.the covenants. B. desires to take advantage 
of the fbrfisiture, and obtain possession. Will cjeet- 
ment;li6. in this case ? 

No. 261.-— B. had a right of way to his house over 
the land of A. in a4»rticular direction, which he 
constantiy used.. A. afterwards, allowed B. to use 
another way, more direct than ihe first, which was 
fenced off and used by him for ten years, during 
which time . he never used the original way. A. sub - 
sequently sold tiie land to C, who wished to . block 
up. the first way, but A. (B. ?) objected, alleging 
that he, having used it within ien years, his right 
was not barred. Was the teas of the secood way by 
B. a sufficient evidencp of his having abandoned the 
fntt to bar his right under 2 & 8 Wm. 4, c« 71, or 
what acts are necessary to constitute an.Bb a nd onr 
ment ? 

No. 262. — A married woman has by her maniaga 
settlement a power pven her of appointing landii 
which were limited to a trustee for her separate use ; 
the power was given to her to exercise *^atif sho 
were a feme sole** in the usual words. Query — ^ls|> 
Must the husband join in a conveyance to a pus-* 
chaser. 2nd. If so, must the deed be acknowledged 
by the wife? 

No. 266.— In 1845 A. epntracto witii B. fer the 
sale of lands to him (B.),^ imd before the conveyance 
is executed dies intestate, and without isme^ leaving 
D., his widow. Lands other than those eontracted 
to be sold had been settied upon D. in satisfitttion of 
her dower. D. administers to A.*s. perscmalt]^ 
Can she compel the heir-at-latr to sdl the laada 
which A. had contracted to seQ, and can she daiin 
the purchase-money as administratrix? If so, can 
she claim interest from the date of the contract i^V 
there Is not sufficient left of the perscmalty after payr 
ing the deMi to satisfy the interest flrom that dat^ 
from the heir-at-law, to be paid out of the (4her 
lands which he inherited from A. ? 

No. 268.— A. sells to B. some sheep. B. gives to 
A. a cheque drawn by G. upon his (CJs) banker, 
payable to B. or bearer, in part payment of the sheep, 
andthebalanoewaspaidto A. ineash. A.keptthe 
cheque about a fortnight, and then paid it away in 
the ordinary course of business. It was presented 
at the bank, and payment refiised, and ocmsequently 
retimed to A., who^ about two months after, he 
receiyed it of B., gacre. B,.nptioe.qf itft dishoA«ar. 
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The cheque was not endorsed by B. when he paid it 
to A. C. was insolyent at the time he drew the 
dieqne, and has been so ever since. Can A. reoover 
of B. the amount of the dishonoured cheque? 

No. 269.— A. being indebted to B. in £1,000, B. 
Insured A.*s life (not in an indisputable office) for 
same, to indemnify himself against tiie probable loss 
of the amount. A. subsequently paid B. tiie money. 
The office, on A.'8 death shortly afterwards, refused 
to pay B. the £1,000, alleging that his interest in 
A.*s life ceased on payment of the debt. Is the 
office liable to pay the amount ? 

No. 271.—^.- B. makes a will, and after leaving 
his real and personal estate to trustees upon trust, 
. for sale and conversion, directs them to divide the 
money arising therefrom amongst all his children, 
the share of any married woman to be for her own 
use, and her receipt alone t& he a tufficieni discharge. 
E. H., one of the daughters, is married, and on 
the estate being wound up her share was paid into 
'her own hands, and a receipt from her alone taken 
therefore. The trustees have now discovered that 
they paid each residuary legatee £20 too much. Ail 
except £. H. have returned the money overpaid;, 
she and her husband refuse to pay the money. Can 
the executors now maintain an action against the 
husband for the recovery of the sum which they, in 
error, paid to his wife ? 

No. 278.— A. B. goes to C. D., a solidtor,. and 
requires an advance by way of mortgage of some 
£500 on certain property, the deeds of which he pro- 
duces for inspection ; the title seems good, and tiie 
advance is made. A. B., on being a'>ked, stated that 
it was not encumbered or in settlement. In a little 
time, and from circumstances accidentally turning 
,up, it proved that this very property had been 
settled by A. B. on his marriage on his wife for her 
separate use. A. B, of course suppressed all matter 
concerning this settlement. A. B. has now made an 
assignment for the benefit of his creditors. Query — 
What remedy has C. D. against A. B. for the reco- 
very of this money ? Can C. D. in thb case be held 
liable for not having used due diligence and precau- 
tion in the matter in protecting the interests of his 
client ? Charles B. Gilman, Hon. Sec. 

Norwich. June 14^, 1855. 

BntMiNGHAM Law Student^s Society. 
At the meeting held on the 23rd May, 18C5, the 
following moot point was discussed : — 

" A. and his deceased wife's sister (both English) 
go to Berlin to intermarry. The marriage being 
duly solemnised there, they return. A. dies iu- 
estate. Will his only son, by such marriage, 
succeed to his real estate in England ? " 

Before ^e passing of the 5 & 6 Wm. 4, c. 54, 



marriages between persons within certain degrees of 
relationship to each other (which degrees are enu- 
merated in 25 Hen. 8, c. 22, and 28 Hen. 8, c. 7) 
were not absolutely void, but only liable to be dis- 
solved during the lives of the contracting parties by 
sentence of the Ecclesiastical Court. The 5 & 6 
Wm. 4, c. 54, after legalising all former marriages 
within the prohibited degrees of affinity, but not of 
consanguinity, provides that all friture marriages 
(t. s., after Slst August, 1835), within the prohi- 
bited degrees of consanguinity or affinity, should be 
absolutely void. In Reg. v. Chadwick (11 Q. B. 
173, and L. J. 1848, M. C. 183) it was decided that 
the sister of a deceased wifo was within the prohi- 
bited degrees of affinity, and that the prisoner^ 
marriage with such a person was so absolutely void, * 
that he could not be convicted of bigamy for marr}'- 
ing again. This case, it was admitted, settles that 
the marriage supposed in the question would, if con- 
tracted in England, be absolutely void, and the 
issue bastards. On the other hand it is equally 
clear, that in Prussia, and many other continental 
states, such a marriage is good. 

The first point made was : would the English law 
recognise the validity of the marriage abroad a$ a 
marriage'i 

In the affirmative it was argued, Ist, that marria^, 
like every other personal contract, was to be con- 
strued according to, and governed by, the law of 
the country where it was entered into, and that if 
valid there it was valid everywhere ; and, 2nd, that 
this validity was not afiected by the circumstance 
that the contracting parties went to a foreign country 
for the purpose only of doing there what they could 
not do in their own, or, to use the technical phrase, 
to commit a fraud on their domiciL To this it was 
replied in the negative that the rule contended for 
as to the lex loci contractus was not, even in the 
opinion of its warmest advocates, of universal 
application ; if so, it would follow that a native of 
Turkey might in any other state claim to have all 
the wives which the laws of Turkey do, or did, 
permit him to have. It is true that Story, in his 
Conflict of Laws, states that the' rule. is subject to 
exceptions as to polygamy and incest, but as by the 
5 & 6 Will. 4, c. 54, a marriage between a man and 
the sister of his deceased wife is legally as incestuous 
as a marriage with his own sister, he contends that 
a marriage ^hich is to be an exception to tLe rule 
on account of incest, must be such a one as is 
accounted incestuous by the general public law of 
Europe. The rule and the exception have been so 
cohstrued in the United States, in a case of Green- 
wood V. Curtis, 6 Mass. Rep. 378, and, so far as 
reason and morality are concerned, most properly 
construed. But it was contended in the negative. 
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that aa no meh judicial interpretation of the rule has 
ever been given by an English courts the only proper 
and safe coarse for an English lawyer to take was 
not to assnme the universal applicability of a mle 
80 obyionsly subject to such important exceptions, 
or to rely too much on the loose and general state- 
ment of that rule to be found in the books, but 
careftilly to examine how far it has been applied in 
the decisions of our courts, and not to assume that 
it will be carried farther than such decisions, or 
obTious deductions from them will warrant. The 
EngUsk cases cited on both sides were, in the order 
of time, the following : — Roach v. Garvan, in 1748 
(1 Yes. sen. 158) . where a Frenchman, having 
married a ward in chancery of the age of eleven 
years, applied for her fortune, Lord Hardwicke, in 
deciding against the application, said, ^*It (the 
marriage^ has been argued to be valid from being 
established by the sentence of a court in ]France 
having proper jurisdiction, and it is true th^t if so 
ft. is conclusive, whether in a foreign court or not, 
from the laws of nations in such cases, otherwise the 
rights of mankind would be very precarious and 
uncertain.** This recognition of the lex locix^ss much 
relied on'm the affirmative, but in the negative it was 
observed that Lord Hardwicke went on to say, that 
OS the marriage only came in question collaterally 
in the foreign court, its sentence was not conclusive, 
and moreover, both the husband and wife were 
Teuding in France, and did not go there to get rid 
of the disability of age which the English law placed 
them under. In 1752, Scrimshire v. Serimshire 
(reported 2 Hagg.) came before the Ecclesiastical 
Court, and the question was whether a marriage 
between two persons temporarily residing in France, 
which marriage was void by the lex loci^ but only 
voidable in England, the original domicil of the 
parties, was void or voidable? (That was the 
converse of the moot point, for there the partie? 
aought to avail themselves of, instead of to evade, 
the laws of their native land). The court pronounced 
it void, and observed that it was the law of nations 
^'that the solemnities of different countries with 
respect to marriage should be observed, and that 
contracts of that kind are to be determined by the 
laws of the country where tiiey are made." This 
decision was however reversed on the point by the 
Court of Appeal, and although the marriage was 
ultimately held void, it was on account of fraud, and 
the doctrine abov<> laid down as to the 2f x loci 
disregarded. 

In 1753 the Marriage Act, 26 Geo. 2, c. 83, was 
passed, prescribing certain formalities and consent 
of parento in order to render marriages valid, but 
declaring (s, 18) that its operation should not extend 
to Scotland, nor to any marriage beyond seas. 



The first case on this statute occurred in 1756 
Butler V. Freeman (Amb. 302), where award of 
Chancery had been taken away to Antwerp', and 
there married according to the kw of England as it 
was previous to the Marriage Act. Lord EUudwicke 
said, ^^ that there was a door open in the statute as 
to marriages beyond seas and in Scotland," and that 
the marriage would not be good in England unless 
solemnised according to the lex 2bct, thus differing 
with the decision of the Court of Appeal in Scrims- 
hire v. Serimshire, which, however, was not then 
reported; That the express exception in the Mar^ 
riage Act of marriages in Scotland and abroad was 
considered to give such marriages validity also 
appears from two unreported cases in Chancery itt 
1759 and 1762 (see note to 2 Hagg. 377) and by 
the Eksclesiastical Court in Crompton v. Bearcroft, 
in 1769 (Bull. N. P. 113), where two persons under 
age, who ran away to Scotland to marry, were held 
to have contracted a valid marriage ; and these eases, 
and some observations of Lord Brougham approving 
of them in Warrender v. Warrender (9 Bligh. H. 
of L. Rep.), were relied on as authorities for the 
second proposition in the affirmative, that the 
validity of the marriage was not affected by tiie fraud 
on the domicil. This was met by the argument that 
it did not follow because the courts, following the 
express language of the Marriage Act, had decided 
that the forms imposed by that act were not bind- 
ing in Scotland, and abroad, that therefore persons 
could in the same maimer evade the personal inca- 
pacity which it was contended war imposed by the 
5 & 6 Wm. 4, e. 54, without any exception of mar- 
riages abroad. 

[It may be perhaps usefiil to remind the reader 
that the Marriage Act of 1753 has long since been 
repealed, but it will be always necessaiy to be re- 
ferred to, to understand the bearing of the caset 
last dted]. 

In the next case of Harford v. Morris, in 1776 
(2 Hagg.^, the question was, whether a mar- 
riage at Ypres, vdd by the lex loci for want of age 
of the wife, but good by the English law, and solem- 
nised according to the English law as it inn before 
the Marriage Act, was valid or not. It is there 
said (p. 431) " that the kws of the state to which 
the parties are subject must govern the marriage, 
unless you can show that the law of the other 
country is that by which it is to be determined ;" 
and that it was not a transient residence which could 
give jurisdiction to the lex 2oct, and, therefore, the 
marriage was held^ good. In this case, too, the 
distinction was made between the forms of the Mar- 
riage Act, as only binding English subjects whilst in 
England, and the law as it existed before that act, 
which -was h«ld«to be carried with, and to be bind- 
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ing on all English subjects until they acquired a 
foreign domicil. The latter proposition is all that 
was decided in R. v. Brampton (10 Ea. 282, A; d. 
1808), and Latover y. Teesdale (2 Marsh, 243, A. d. 
1816), which need not be fiirther referred to except 
to remark that what is there said as to a marriage 
being good at common law without the intervention 
of a priest must be considered to be oyemiled by 
Reg. y. Millis, in the House of Lords (10. CI. and 
Fin.). 

Bderton y. Bderton^ in 1793 (2 H. Bl. U5) is 
more relevant to the present case, inasmuch as it 
concerned real estate. It was a demand of dower 
of estates in England by the widow of a man married 
to her in Scotland. The court acknowledged the 
marriage as conferring a title to dower in England ; 
but it is expressly stated by the reporter that it was 
l^ecause the parties were both domiciled in Scotland 
' at the time of the marriage. 

•In Dalrymple y. Dalrymple, in 1811 {2 Hagg.) 
the validity of a secret marriage made in Scotland 
by mutual written promises only came in question. 
Sir W. Scott stated ''that the only principle 
applicable to such a case by the law of England is 
that the validity of the marriage must be tried by 
reference to the laws of the country where, if they 
exist at all, they had their origin. Having fiimished 
this principle, the law of England withdraws 
altogether, and leaves the legal question to the 
exclusive judgment of the law of Scotland.*' Again, 
in Herbert v. Herbert, in 1819 (2 Hagg.) the same 
judge says that it is " the established principle* that 
every marriage is to be .universally recognised 
which is valid according to the law of the country 
in. which it is had, whatever that law might be.** 
And again, in Ruding v. Smith, in 1821 (2 Hagg.) 
that '' English decisions have established this rule, 
that a foreign marriage^ valid according to the law 
of the place where celebrated, is good everywhere 
else." 

The converse of this doctrine was laid down in 
Kent V. Burgess, in 1840 (11 Sim. 361) where a 
marriage at Antwerp between two British subjects, 
solemnised according to the English law, was held 
void for non-compliance with the lex loci. This is 
in direct opposition to Scrimshire v. Scrimshire, and 
Harford v. Morris, and indeed there is not a pro- 
positinn to be drawn from the cases which is not in 
conflict with some decision, e, g,^ on the important 
point of fraud on tbe domicil Ilderton v. llderton is 
directly opposed to Crompton v. Bcarcrofl, and the 
other cases following the latter decision. 

It was further contended in the negative that none 
of these cases except Roach v. Garvan, had declared 
a marriage to be valid which would have been 
invalid by reaison of the .personal incapacity of the. 



contracting parties here, but all such cases concerned 
only the form and mode of making the contract. 
And although there is no case which expressly 
decides that a contract of marriage cannot be made 
abroad by persons who are incapacitated, from doing 
so by th^ English law : yet there is a case which 
decides die converse of that proposition, viz., that 
the contract of marriage cannot be dissolved in 
another country for causes which the English law 
does not regard as sufficient to dissolve it, and in 
deciding the converse, really involves the proposition 
contended for in the. negative, nam nihil tarn con- 
veniens est naturaU equiiate, quam ununtquodque 
dissolvi eo ligamine quo Ugaium est (2 Inst. 359). 
The case referred to is LoUey's case (1 Russ. and R. 
236) where the prisoner and his wife, having 
contracted marriage in England, where they were 
domiciled, and wishing to be divorced, went to 
Scotland, remained there so long as was necessary 
to obtain the divorce, and when obtained the prisoner 
returned to/England and married again. For this 
second marriage he was indicted — convicted of 
bigtimy ; the ccmviction was affirmed by the twelve 
judges, who solemnly^decided that the Scotch 
divorce h vinculo^ not being for causes which would 
procure a divorce in England, was no defence, and 
the prisoner was transported. This decision hm 
been repeatedly spoken of with disapprobation by 
Lord Brougham, and was no doubt a great hardship 
on the prisoner, but it has not yet been overruled, 
and has been followed in the Ecclesiastical Court in 
Conway v. Beasley (2 Hagg. Ecd. Rep. 639). 
- If, therefore. Roach v. Garvan, on one side, and 
Lolley's case on the other, were the only cases as to 
personal incapacity, there can be no doubt that the 
opinion of the twelve judges in the latter case, in 
1812, is a ipuch weightier authority than the casual 
observations of Lord Hardwicke to the contrary, in 
1748. But on the point of personal incapacity, the 
Sussex peerage case, in 1844, is an important Uter 
authority. By the Royal Marriage Act, 12 Geo. 3, 
c. 11, all the decendants of George the Second were 
prohibited from marrying witiiout the previous 
consent of George the Third, and all such marriages 
without consent are null and void. The late Duke 
of Sussex (being one of the persons included in the 
act) did marry ^vithout the required consent, not in 
England, but at Rome. The legality of the marriage 
was much debated during the life time of the late 
Duke, and a very learned opinion will be found in 
the Law Mag. vol. 7, p. 181, that the marriage at 
Rome was good per legem lociy and that the Marriage 
Act could not affect marriages out of England. After 
the Duke's death, hia eldest son by the marriage 
presented a petition claiming the estates and honours 
of hifl father. The marriage as a fact was fuHy 
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proyecL The only questum was as to it» validity ; 
and in accordance with tiie opinion of the judges, it 
was declared inyalid. The following passage from 
that opinion (11 CI. and Fin. 146) will apply to the 
6 & 6 WilL 4, c. 54, jost as strongly as t<r the Royal 
Marriage Act: — ^'^It was contended in the course of 
the argument that an act of the English legislature 
ean have no binding force beyond or out of the realm 
of England, and if by this is meant only that it can 
have no obligatory force upon the subjects of another 
state, the position is no doubt correct in its full 
extent, but it is equaUy certain that an act of the 
]^;islature wiU bind the subjects of this realm both 
within the kingdom and without, if such was its 
intuition. Indeed h was admitted by the learned 
counsel for the claimant, that if there had been found 
in the statute the words * marriages within the 
realm or Without,* or any words equivalent thereto 
under such an enactment, the capacity to contract a 
marriage at Rome would have been taken away, and 
the marriage there solemnized would have been null 
and void. But if the words found in the statute are 
comprehensive enough to include all marriages, as 
well those within the realm as witiiout, as we tlunk 
they are, cmd if at (ht tame time the restraining the 
^etue of those words to marriages within England must 
necessarily defeat the object and purpose of the act^ as 
we think it would, then it seems to follow that the 
constnietiott must be tiie same whether those words 
are in the act or not** 

iioUy; against the validity of the marriage, a most 
decided opinion of Sir fHlliam Follett and Sir David 
J>imda8, when attorney and solicitor general, was 
cited fhnn the Law Magaadne, Feb., 1849, p. 86. 

Hie second point made in the negative was, that, 
^Hhoiigfa'if the marriage were invalid, there could 
be no lieir, yet, admitting the validity of the mar: 
riage as a marriage^ it did not follow as of course 
thai the issue thereof would succeed to real estate ib 
England. For this proportion Doe d. Birtwhistk 
T. VardiD, whieh went from Uke King's Bench (5 B. 
and C.) to the House of L<«ds, and was there twice 
argued (6 and 9 Bligh's N. R.), and the opmion of 
the judges twice given was dted. The facts were 
that the plaintiff's &ther, being heilr to real estate 
in England, removed to Scotland, and cohabited 
with the plaintifTs mother. Some years after the 
I^aintiff'a birth his &ther and mother intermarried, 
and, l^ the law of Scotland, such ft marriage relates 
back so as to make all former childTen as legitimate 
as subsequent ernes. After the death of his ftther, 
the plaintiff claimed the re^ estate, and the claim 
was resisted on the ground that an heir to lands in 
England must be bom after the marriage of his 
parents. The two sets of judges being unanimous 
against the plaintUTs daim, judgment was given for 



the defendant. The decision in that case went for 
the- most part on the exclusion of ante nati by the 
statute of Merton (see 2. Steph. Com. 278) but 
much of the reasoning there is that an heir to lands 
here must be bom exjustis nnptis^ of such a marriage 
as the English law considers la^vful, and which would 
of course apply to the case supposed. 

Taking into consideration the conflicting nature 
of the authorities, the society decided that the 
afiirmative was not proved. 

G. J. Johnson, Hon. Sec. 



NOTICES OF NEW BOOKS. 



Davis on Coui«nr Courts. 
A Manual of ihe Practice and Evidence in Actions 
and other Proceedings in the County Courts^ with 
the Statutes and Rules, By James Davis, Esq., 
of the Mddle Temple, Barrister-at-Law. Second 
Edition. London: Butterworths. 
This is a work which certainly has the great merit 
of being one on a subject of importance to praoti- 
ti<mers in the county courts, and also of being well 
written. We are sorry our space will not permit us 
to notice it at the length it desetves, but the title, 
with a short statement of the contents,' will enable 
the reader to form some judgment of the matters 
treated of by Mr. Davis. The first part is devoted 
to a sketch of tiie proceedings and practice of plain- 
tiffs and defendants in actions in the county courts, 
which presents in a short compass the most readable 
account we have yet seen of couniy court practice. 
This part we especially reconmiend to the attention 
of articled clerks, and even of those practitioners 
who, not being familiar with the practice of the 
county courts, may wish to obtain a general view 
thereof. Mr. Davis, in his pre&ce, speaking of this 
portion of the work, says : — 

^* An addition has been made to the origmal work 
by the iigttroduction of the Practice of the County 
Courts fronii. Che conmiencement to the termination 
of suits. *In giving a general view of the practice 
of the courts the author has merely yielded to a 
wish expressed by many purchasers of the fbrnier 
editioh, and has had no desire to enter on a field 
already occupied by other labourers. Bearing in 
mmd that this part of the work, at least, must be 
chiefly used by practitioners in the 'courts, who will 
'consult it with a view to ascertain the nature of the 
daim or defence they may represent, and the 
proper tiribunal and mode of proceeding in order to 
establish it, and who are comparatively indifferent 
to the original constitution of the court or the nature 
of the appointment of its officera, the author has 
arranged tiie- proceedings, as fio^ as possible, with 
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reference to the steps to be taken by plaintiffs and 
defendants in tiie prosecution of their rights. Com- 
mencing with the jurisdiction of the county courts 
and shewing when a plaintiff ought to sue in these 
courts, and when he has the option, without risk bs 
to costs, of suing in the superior courts, the steps to 
be taken to sue out a summons are next considered. 
This is followed by a statement of the powers and 
duty of a defendant on service of the summons. 
The subsequent steps immediately before and at the 
trial, down to judgment and execution, are stated, 
as well as the inddental proceedings on an appli- 
cation for a new trial and on appeal. " 

The other parts of the work (which are, indeed, 
the main subject of the yolume) treat of the rules 
of evidence in general, and of tiieir application — 1, 
to actions on contract; 2, for torts ^ 8, replevin ; 
4, proceedings to recover teifements ; 5, interpleader 
.claims. It should be mentioned that these parts 
embrace numerous sub-divisions, which our space 
does not allow us to mention, but which we may 
briefly and coi^iprehensively describe as being those 
sutgects of which works on evidence usually treat. 
And the worlt of Mr. Davis may justly be said to 
be useful to the student and practitioner, inde- 
pendently of its application to the county courts, for 
it contains much information of the best and most 
recent kind upon matters of great practical impor- 
tance. Indeed we know of no work of its size which 
can be so useful to the student or practitioner desirous 
of knowing what the common kw is at the present 
time. An appendix contains all the acts and rules 
relating to the county courts and the practice, which 
will be found extremely useftd for reference. On 
a future occasion wc shall state more in detail the 
subjects treated of by Mr. Davis, and give some 
extracts, which will, we are satisfied, convince our 
readers .that the production of Mr. Davis is of a 
yery meritorious kind. 



SUMMARY OF DECISIONS. 



CONVEYANCIXO AND KQUCTY. 

SOLICITOR.— Xicn of a solicitor^Tenant for life 
and remainder-man. — ^It is settled, both on principle 
and authority, that a solicitor cannot claim a lien 
against parties not claiming through the party who 
created the lien. The defendant, a solicitor, had 
been employed by an executrix, who was also tenant 
for life, to conduct her defence in a suit instituted 
against her by parties entitled in remainder, and 
who sought to restrain her from disposing of the 
trust estate. Before the cause came to be heard the 
executrix died intestate, tod letters of administration 
de bonis non were granted to one of the parties entitled 



in remainder, against whom the suit was revived, and 
a common administration decree taken, but it was 
not revived against the legal representatives of the 
executrix. The executrix had placed in the handa 
of her solicitor deeds and papers relating to the 
trust estate, po3session of which was claimed by the 
plaintiff, and the defendant refused to deliver them 
up, alleging that he had a lien upon them in respect 
of his costs : Held, that he had no lien upon them, 
and he was directed to deliver them up. Turner t. 
Letts, 1 Jur. N. S. 486. 

BQurrr pbatice. 
SOLICITOR AKD CLJE^HT.— Right to kUers 
and copies, — This case came before the Master of the 
Rolls. The petitioner had changed his solicitor, and 
required his first solicitor to deliver up — 1 , all original 
letters received by him from third parties as solici- 
tor in the suit, and relating exclusively to the client^a 
business ; 2, the copies kept of letters by the soli- 
citor on his clients business: Held, 1, that the 
solicitor may keep, the letters written to him by the 
client himself, but is bound to deliver up, without 
charge, letters received by him from third parties 
relating exclusively to the client's business ; 2, that 
the client is entitled to copies of letters written by 
the solicitor on the client's business, upon paying for 
such copies, but not otherwise. Re Thompson 
Week. Rep. 1854-55, p. 474 ; 25 Law Tim. Rep. 138. 

COMMON LAW. 

ASSAULT AND BATTERY.— Fate impriMm- 
ment — Constable who sees a breach of the peace m- 
stantly takes up private person. — Where a breach of 
the peace is committed under the eyes of a constable 
it is lawful to him, and even his duty, to arrest the 
offender, and when a private person who sees the 
breach of the peace calls upon the constable to do 
his duty, and even goes so far as to say: *^your 
duty is to arrest this man, and I give him in charge,** 
and the policeman, in pursuance of the charge, 
molUter manus imposuity and took him before a magis- 
trate, neither the constable nor the bystander is 
liable in trespass. Derecourt v. Corbiskley, 25 Law 
T. 167. 

CERTIORARI.— 5y« law for non-removal of snow 
— Confrmation by Oie Secretary of State. — By the 
Public Health Act, sec. 88, the local board is em- 
powered to make bye -laws for the removal of dust, 
ashes, rubbish,' filth, dung, manure, and soil. Sec. 
115 provides that no bye law shall be in force until 
confirmed by one of the secretaries of state, and by 
sec. 137, no rate nor any proceeding concerning the 
conviction of any offender against this act, nor any 
order, award, or other matter relating to this act, 
shall be removeable by certiorari into ' any of the 
superior courts. By the authority of this act a bye 



July 2, 1855.3 



THE LAW CHRONICLE. 



21 



law had been made, and allowed by one of the secre- 
taries of state, requiring the occupiers of houses of 
B., Stafibrdshire, once in twenty-four hours to 
remoTe snow and other obstructions from the foot- 
path in front of the premises : Held, that pure snow 
is not within these words ; that the confirmation of 
the bye-law by the Secretary of State did. not pre- 
clude the juftiees from inquiring into the validity of 
the bye-law, and in acting on the assumption that 
they had no authority to consider whether it was 
bad, they eommitted an excess of jurisdiction as 
would warrant a certiorari, although it is taken away 
by the act for certain purposes. Exparte M. Wood^ 
26 Law Tim. Rep. 127. 

COLLISION.— Pf6pofu2erance of ftZome— 14 (r 15 
Vie. c. 79. — ^In an action by the owners of a collier 
against the owners of a steam ressel for injury 
caused by a eoUision, the jury had found — 1, that 
there was&ult on the part of the collier in not con- 
tinuing to hold up a light according to an Admiralty 
regulation until the danger was past; 2, that the 
steamer was going at too great a speed on so dark 
a night, in which respect there was a want of cau- 
tion ; 8, that the prepoixderance of blame was with 
the steamer upon a plea of not guilty : Held, that 
the finding amounted to a verdict for the defendant 
upon the authority of 14 & 15 Vic. c. 79, which 
enacts, that if, in any case of collision between two 
or more vessels, it appears that such collirion was 
occasioned by the non-observance of the rules made 
by the Court of Admiralty, in respect of the exhi- 
bition of lights, the owner of the vessel by which 
any such rules has been infiringed shall not be en- 
titled to recover any recompense whatever for any 
damage sustained by such vessel in such collision, 
xmlesa it appears to the court that the circumstances 
of the case were such as to justify a departure from- 
the rules. DoweU v. General Steam Navigation 
Compamfy 25 Law Tim. Rep. p. 158. 

COPYRIGHT.— Piracy.— Sec. 45 of 5 & 6 Vic. 
c. 45, gives an action, for piracy, where any person 
shall print, or cause to be printed, for sale or expor- 
tation, any book in which there shall be a subsisting 
copyright, without the consent in writing of the 
proprietor. By the 18th section, in order to obtain 
a property in the composition of a periodical, the 
proprietor employing third persons to write for him 
must employ them on the terms that the copy- 
right thei^in shall belong to such proprietor : Held, 
that these terms need not be expressed, but may be 
inferred flrom the nature of the employment, and 
of the thing done. Sweet and oihen v. Benning and 
LoveU, 25 Law Tim. Rep. 180 ; Jurist, R. N. S. 543. 

MASTER AND SERYAKr.—Damagee^Respon- 
sibility. — ^Where A. is employed by B. to do work for 
him under the superintendance of B.> servant, and 



A. does something contrary to the direction of the 
snp^rintendant, whereby an ix^jury is caused, the 
employer is not liable for the damages. Stell v. 
SouA'Eaetem Railway Company^ 25 Law Tim. 
Rep. 129. 

COSOCON LAW PBACnCE. 

AFFIDAVITS.— 4l!^vt<* *n answer to new mat- 
ter^Protection order^ 7 fr 8 Vie. c. 70, «. 6.— The 
45th sec. of the C. L. P. Act, 1854, provides that 
upon motions founded upon affidavits it shall be 
lawful for either party, with leave of the court or a 
judge, to make affidavits in answer to those of the 
opposite pfltrty, upon any new matter ariamg odt of 
such affidavits. It has beeii determined that, under 
the above section, the court wiU not grant leave to 
a ^arty to make affidavits in answer to those of the 
opposite party until tiie case has been so fiir heard 
as to enable the court to see from the Acts that 
tiiere is new matter requiring to be answered. 
Semble^ the communication which counsel may make 
to each other of affidavits they intend citing is only 
made out of courtesy, and the counsel to whom affi- 
davits are so handed ought not to shew them to 
. tiieir client. Semble^ also, that an order for pro- 
"iection against arrest under 7 & 8 Vic. e. 76, s. 6, is 
inoperative only as against the particular creditor 
whose debt has been contracted by reason of any 
breach of trust. Hayne v. Robertgon, 1 Jur. N. S. 526. 
ARREST.—ilJ^SdamC to hold to hail^l fr 2 Vic, c. 
110, f. 8. — ^Application was made to set aside an 
order to hold a party to bail under the drd section 
of the above statute, which authorises the order, if 
a plaintiff shall show by affidavit, to the sati8$u;tion 
of a judge, that there is probable cause for beUevmg 
that the defendant is about to quit England, unkn 
he' shall he forthwith apprehended. The order had 
been obtained upon a;i affidavit intituled : A. B., 
plaintiffs and C. D., defendant^ stating that tiie said 
defendant, C. D., was indebted unto the said plaintiff 

in the simi of £ ^ being the balance of account 

for railway shares sold by him unto the said C. D^, 
and that he riad been informed by the said C. D.» 
that he was about to leave England, and going to 
reside permanently abroad.. There was also an affi- 
davit of the clerk to the plaintiff *s attorney that a • 
writ of summons was sued out in that court at the 
suit of the plaintiff against the defendant on, &c. : 
Held, 1st that an objection to the titie of the affi- 
davit which names tiie cause oui^ht not to prevail ; 
the putting the names of the parties at the top of it 
is surplusage, and does no harm. 2. As to the 
second objection, that the plaintiff's affidavit stated 
that the shares wet^ sold, but not that they were 
delivered : Held, that sec. 8 of sUt. 1 & 2 Vic. c. 
110, is not confined to actions for debt ; it applies to 
actions for damages, and, therefore, the affidavits 
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need not stat^ that the Bhares trere sold as well as 
deliTered (HopkinB y. Yaughan, 12 East, 898 ; and 
Loisada t. Morioaeph, 8 Moo, 866 ; Laacar t. 
Morioaeph, 1 Bing. 857) in which it was held that a 
defendant eonld not he ,held to special hail on an 
affidavit stating him to hie indehted to the plaintiff 
for gbods hargai^ied and sold, without alao saving 
delivered, did not applj under • oar statute. '8'. 
There is nothing in the objection that the party does 
not express his beUef that the debtor will go abroad 
tmless he is forthwith arrested. The making of ihe 
order is not dependant upon tHe belief of the plaintiff, 
but upon that of the judge.—- Hule refused, Bar- 
greaves y. Hayes^ 1 ^Jurist N. S. 521. 

ATIORNET.—lfucofidttef—tFe^.— Where an 
attorney is employed in a cause and becomes guilty 
towax^ his client of misconduct amounting to a 
felony, the court will not in a summary way call 
upon 'him to answer the matters in the affidavit. It 
is an indictable offence. But where the matter 
arises in the course of a cause, the court cannot help 
interfering to have justice done in the cause. 
iliMmymotw, 25 Law Tim. Bep. p. 161. 

ATrOBNEY.-^iSeetMirtf of manor UahUUy to ac- 
cotmf .— An attorney may be called to account, on a 
'summary application, fbr sums received by him only 
when he has acted in the relation of attorney ; but 
idbere an attorney having been employed as steward 
tyf -a manor the court will not grant a rule to call 
him to account for fines and quit rents received by 
.him as steward. Atumifmous^ 25 Law Tim. Bep. 
p. 161. 

TBIAL. — Bigkt of amMd to ram fq> — Non-suit 
—a X. p. A. 1854, f. 18.— The 17 & 18 Vic. c. 
125', s. 18, provides that the party who begins, or 
his counsel, shaH be allowed, m the event of his 
tvpponent not announcing at the close of the case of 
the party who begms his intention to adduce evi- 
dence, to address the juiy a second time at the close 
of such.case fwthe -purpose of summing up the evi- 
dence : it was held under this section that where 
the judge, at the trial, after the coOflusion of the 
plaintiff*s case, decides that there is no evidence, 
his counsel has no right to sum up the evidence.^ 
Hodges v. Ancrusy and Aitoiher^ Week. B. 1854-55, 
818; Jurist, N. S. p. 547. 

BANKRUFTCT AND INBOLVINCT. 

ATTACHMENT OF DEBTS.— C. Z. P. A,, ss. 

61—62, 68, 64, 66-^Bankniptcy of the debtor— Title 
of assignees— Security of a creditor under sec. 184 
of Bankrupt ilcf.— Sec. 60—67 of the C. L. P. A. 
1854 (17 & 18 Vic. c. 125), for enabling a judgment 
creditor the more effectually to enforce his judgment 
against his debtor allows him to attach in the hands 
rf * third person, called the ganiiahee, the debts 



due to his debtor. By sec. 62, tiie service of an 
order to attach such debts, or notice thereof to the 
garnishee, binds the debts in the hands of the latter. 
By sec. 68, if the debts are not paid, or be not 
disputed, the judge may order execution, and by. 
the 64th sec., if the debt be disputed, process in the 
nature of a writ of revivor under the C. L. P. A,. 
1852y to obtain execution against tne garnishee, may 
be authorised. Thie first question which occurred 
under these sections before the Q. B. was whether 
such an order served upon the garnishee changes 
the property, and it was decided that, although it 
prevents the debtor flrom dealing with the debt, it 
has no greater effect than the delivery of the writ 
to the sheriff under the Statute of Fhrads ; for the 
understanding of the second question the 184th sec- 
tion of the Bankrupt Act must be recalled to the 
mind. By tiiat section creditors having security for 
their debts, or having made any attachment by 
virtue of any local custom, are placed" in the sitaa- 
tion of the general unsecured creditors, and ahall 
come part passu with them except in respect of an 
execution served and levied by seizure and aale 
upon or in respect of any mortgage of, or lien upon, 
any part of the property of the bankrupt. In in* 
terpretation of this section it was held, that where m 
judgment creditor obtains and serves an order of 
attachment upon tiie garnishee, and the debtar 
becomes afterwards a bankrupt, the judgment cre- 
ditor has a security for his debt within the ip4th 
section of the Bankrupt Act, but has no " mortgage ^ 
or ^^lien'' so as to give him a preference over the 
assignees, and entitle him to receive more than m 
rateable portion of his debt. HoJmes v. TutUrn^ 25 
Law Tim. Bep. 177. 

mSOLYENCY. SubstUuHon of new assignee as 
plaintiff.— The 58rd section of the 1 & 2 Vic. c. 110, 
anticipating the case where it becomes necessary to 
substitute an assignee in the place of another, enacts 
that wherever any sach assignee shall be appointed 
in pursuance of the provisions of the act, no action 
at law or suit in equity shall be thereby abated ; but 
the court in which any action or suit is depending 
may, upon the suggestion of such death or removal, 
and new appointment, allow the name of the sur- 
viving, or new assignee to be substituted in the 
place of the former. A suit had been instituted by 
a pkintiff as assignee of an insolvelit debtor ; the 
appointment of the assignee was irregular, but hia 
title was not disputed by the defendant, and he had 
also been treated by the court as assignee : Held, 
that an assignee of the insolvent subsequently ap- 
pointed will be taken conclusively for the purposes 
of the suit to be a new assignee, within the 58rd 
section of 1 & 2 Vic. c. 110. Sladden v. De Lasaux 
Week. Bep. 1854-55, 499. 
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ABMINISHtAtrVE S£FORU 



We Ttgnt to aaytiiat the resolution moved by Mr. 
Layard oii the reform of the administration, the 
importance of which we urged in our last number, 
ma defeated, the Government escapes the plain 
declaration of Mr. Layard, that ^^ merit and efficiency 
have been sacrificed in public appointments to party 
sml &mily influem^ and to a blind adherence to 
nmtitie ;** but the country is not less convinced of 
the^uct becanae the House of Commons has refused 
its affirmation* There b plenty of talent in England 
adekkig fot * cacter. Let the dvil service cease to 
be a refuge for incapacity. Tb9 0ame may be said of 
the army and of th. diplomatic service — abolish 
purchase in the one and open the other, and there 
will be ho lack of fit men to put in the right places. 
The attempt, nevothdess, may not be quite con- 
ndered fhiitless. Lord Palmerston pledged himself 
to *'a careful revision of our various official establish- 
ments, with a view to simplify and fadlitate. the 
trmoaaction of public business ; and by instituting 
Judidons tests of merit, sis well as by removing 
obatnicf&ons to ita fiuT' promotion and legitimate 
rewards, to tecure to the service of the State the 
Urgest available proportion of the energy and 
Intelligence for which the peot>le of this country are 
djstinguished." If the work is henceforth carried in 
the sj^rit of the recommendation, we can rest satisfied. 



ANSWEBS TO MOOT POINTS. 



Kb.. 93. — Description of Deponent (vol. 1, p. 423). 

In the case of the Queen v. Chapman the prisoner 
was found guilty of a misdemeanor for iidsely stating 
in the commencement of an affidavit (sworn before a 
surrogate) that his name was Baker, and that his 
intended wife had lived in the parish for fifteen days 
then last. Lord Denman speaks of it as the ^^ false 
oath,^ although he is doubtful whether peijury can 
1)6 assumed, but in this last I imagine he was re- 
ferring more to the authority of the surrogate than 
to the particular part of the affidavit which was 
untrue. H. Wood (Yeovil). 

No. 96.— /\irfn€rjftt>— ZoM (vol. 1, p. xlilij. 

I assume that in this ease M. not only agreed to 
lend the innkeeper certain monies, but actually did 
.ap. Such being the case, they would be partners, 
and M. would be liable. According to Sir William 
Blackstone, the true criterion (where money is ad- 
vanced to a trader) is to consider whether the profit 
or premium is certain and defined, or casual, indefi- 
nite, and depending on the accidents of trade. In 
the former case it is a loan, in the latter a partner- 
ship. If, however, M. had merely agreed Vi lend him 
the anm, the case would have been ditferent, for 



according to Addison on Contracts, p. 747, an agrees 
ment to subscribe toward the formation of a joint 
capital and stock in trade, and to divide profits, will 
not amount to a present partnership. 

H. Wood (Yeovil). 

No. 96.— Par<iier^t>— ZoM (vol 1, p. 423). 
. Community of profit is the criterion whereby to 
ascertain whether a contract be really one of part* 
nership, for one partner may stipulate to be firee 
from 2os9, and the stipulation will hold good as be- 
tween himself and his companions, though it will not 
diminish his liability to strangers (Waugh v. Carver^ 
2 H. Bl. 235 ; 1 Smith's L. C. 491). For by taking 
a part of the profits he takes fiomthe creditors a 
part of that fund which is the proper security- to 
them for the payment of their* debto {per 0. J. Eyre, 
Waugh V. Carver, Berry v. Nesham, 16 L. J. C, 
P. 21.) ; and on this ground it is that a dormant 
partner^ that is to say, one who is a sharer in the 
concern, but does not appear to the world as such, 
is held responsible for its engagements (Robinson v. 
Wilkinson, 3 Price, 638 ; Wintie v. Crowther, I 
Cr. and J. 816 ; 1 Tyr. 210 ; Smiti^'s Merc. Law, by 
Dowdeswell, pp. 19, 20). An agreement to share 
profits alone raises a liability in point of law to losses 
with respect to creditors (2 Stark. Ev. 583). I am 
clearly of opinion that M. is liable for any loss 
which may arise from the innkeeper's (his partner's) 
negligence, and the agreement for the sharing of the 
profits constitutes a partnership inter se. It is not 
necessaiy that a partner's share should be ascertained. 

GuusLMUS T. (Hexham). 
No. 97.— ildminMfrator^— Xewee— £reir(vol, 1, p. 423). 
Such an acceptance would not confirm the tenancy 
of the lessee (Grifiin v. Langfield, 3 Camp. 254^ 
Ellenborough). H. Wood (YeovQ). 

No. 98.— ZTiM&anrf and Wife, j-c. (vol. 1, p. 424). 

The reason that D. had no daim to the surplus 
was that his wife had never been seized of the pro- 
perty mortgaged, and therefore he could not tahge as 
tenant by curtesy. H. Wood (Yeovil). 

No. 98.— ZTttfftand and Wife— Mortgage of Wife's 
Lands' toiih Power of Sale (vo^ 1. p. 424). 

If man and wife mortgage an estate, of which thb 
former is seised dejure tixom, the equity of redemp- 
tion follows the same course as the estate (if 
unencumbered) would have done, that is, on the 
death of the wife, it descends to her heirs (1 Boper 
on Husband and Wife, 154, and the cases there 
cited). Therefore, if the mortgage deed referred to 
contained the usual clauses only, £., the moftgagee, 
was advised rightiy, the equity of redemption and 
consequent right to receive the balance of the 
proceeds of the sale of the mortgaged estate being 
in the infant heir of C. to the ezclusiim of D. 

B. E. P. 
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No. 100.— JSonlngyfay Asiigneet-w^oint Tenancy or 
not (toI. 1, p. xliii). 

It .appean aettled on authority that the trade and 
official aiogneet are joint tenant! (Mann t. Rickettf, 
9 Jnr. 1108), and, therefore, on the death of the 
trade anignee, and m new one appointed^ I apprehend 
that the official assignee woold he in a position to 
giTe a. yalid conreyance. 

J, H..MiLLnroT(>M. 

K6. 100. — Batdsrupieif aemgnee-^oint Unanqf or not 
(toL L p. xlii). 

It appears to me that the official and trade assignee 
Of a trade asngnees of a hankmpt do take as joint 
tenants. Mr. Shelford ohsenres (Notes- on Con- 
idlidatlon Act, p. S44) that it was decided in Man 
Y. Ricketts, 1 Fhill. G. C. 617 (see also Lloyd t. 
Waring, 1 CoU. G. G.; Archh. Bankr. hy Mr. 
Slather, pp. 215, 442, 478) that such was the effect 
Of tlie 26 & 26 ss. of 1 & 2 WilL 4, c 56. Though 
this act was repealed hy the Consolidation Act, the 
section retierred to is repeated almost terlaHm in ihe 
142na siection of the latter act It seems, however 
that the legislatoi^ did not contemplate a conreyance 
of the real eitate of the bankrupt by the official 
assignee alone, for the 40th section of the Consoli- 
dation Act only permits him, before the appomtment 
of the trade Mognees, to dispose of such property 
tof the bankrupt as may be of a perishable nature, 
eren with the spedal authority of tiie court In 
ikror of this view there is also the general inference 
to be drawn, from the &ct that it is to protect the 
interests of the crieditors that trade assignees are 
appointed, their sanction being required to all acts 
in which the interests of the creditors are concerned. 
;Sfarely, then, it could not be mtended to place no 
«heck on a transaction in which the interests of the 
creditors are so deeply concerned as an improvident 
sale of the realty by the official assigovs, simply if it 
was made after the death of the trade assignee 
instead of prior to his appointment I would 
therefore submit that the official assignee referred to 
is, by virtue of hisyw occretc^iM^poldy. seised, but 
that he cannot convey until the election of a new 
trade assignee. B. £. P. 



No. 101.— CqpyAoU Orant-^Feoffment (vol. 1, p. zlii). 

I should think there can be no doubt that the 
grant of the piece of freehold land, accompanied by 
the ceremony of livery of seisin, will operate as a 
feoAnent By the Statute of Frauds (20 Car. 2, c 
8) .the. d<Aiation must be expressed by some instru- 



ment in writing under the signature of the ieoflbr 
(1 Steph. CouL p. 222, 2nd edit). 

GvLnELMua T. (Hexham). 

No. 102.— Party fo a Deed^Legal EeUUe (voL 1, 
p. zlii). 

£. F. would take an immediate estate in the wni 
(Sbelford*s Real Property Stats, p. 680, n. 6th edit ^ 
Bnrton*s Compendiiim, 442, n). K^J.Z. 

No. 108. — Bxeeuior prtferring Crodiior qfter Suii 
(vol. 1, p. j^Ui). 

It is a well known principle of law that an eze^ 
cutor must pay all specialty debts before simple 
contract d^bts. . An executor also has ihe power of 
preferring one creditor befinre another among equals, 
but this power may be sometimes restrained by 
proceedmgs at law or in equity, fair if judgment b^ 
obtained by n creditor in an action, his debt mus| 
be satisfied first, and if an Jtcttoi^ be even only com* 
menced he cannot voluntarily pay another beibr^ 
judgment given and debt satisfied. A decree of ihe 
court of equity is of the same force as judgment at 
law{ therefore, if a creditor proves his debt and has 
a finid decree, his decree must be satisfied first, an4 
if a creditor sues an executor for admimstratum^ 
estate for himself and all other creditors, and m 
decree be obtained, this is a judgment for all ere* 
ditors, and the executor loses all power of preference 
among the creditors of eqital degree ; but as to. a 
bill being simply filed it clearly appears that this 
will not preclude tiie executor flrom voluntarily pay- 
ing the debts of other creditors of the same degree, 
and this wiH make no difference whether a bill be 
filed for the administration of the estate or for the 
debt of the sueing creditor alone (Darston v. Lord 
Oxford, Free. Chan. 188 ; S. C. m error, CoUes, 
229 ; Maltby v. Bussell, 2 Sun. and Sto. 227 ; and 
Mitchelson v. Fiper, 8 Sun. 64). 

A. H. MoinoN (Louth). 

No. I64t.^-0bttructmff MghtM (y BmU&ng 
(vol, 1» p. xUi). 

To give a man an absolute and indeftaable right 
of air and light through his windows overlookifa^ 
another man*s land it is necessary, by 2 4^ 8 Wm. 4, 
c. 71, s. 2, that he should have twenty years* ei\joy* 
ment thereof without interruption ; therefore I think 
as A.'b house has only been standing two years, A. 
cannot sue B. for obstruction of light, but, moreover, 
that B. can make A. take the windows out again 
(Flight V. Thomas, 11 Ad. and £1L 688). 

A. H. MomoN (Loutt)* 
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A SOUCITOB*S UBRART. 



TLmag been* requested by several subaeriben to 
give a list of sneh works as would be likely to be 
aseftd to praetisiiig solieitors, we bave essayed to 
comply witb saeb request, thongb we bare found the 
task a more dtffieult one than we bad anticipated. It 
must be understood that all we have attempted has 
been to point out such works as would be l&ely to 
be serrieeable to practitioners in general, for it is im- 
possible to adapt our reeommendations to the pecu- 
liar position of each individual practitioner, Some- 
thing useful will, we think, be found, which will en- 
able those who may be desirous to purchase any 
works on the law to make a selection of such as may 
a^ear to be most suited to their wants. In order 
to increase the value of our recommendations we 
have added to many of the works some remarks and 
criticisms with which we have met, and which will, 
perh^M, give a more accurate notion of the value of 
the worios. 

We shall Avide the various works into— 1, 
abridgments or digests and statutes; 2, text-books 
or treatises ; 8, reports. Before noticing the various 
abridgments of the law, we may observe that various 
opinions as to their utility exist, which; with some 
cautions respecting them, we sball here notice: — 
** Take heed, reader, of all abridgments, for the 
chief use of them ia, as of Ubles, to find the book at 
large; bnt I exhatt every student to read and rely 
only on the books at Urge ** (5 Coke's Rep. 25). 
" This I know, that abridgments, in many profes- 
sions, have greatly profited the authors themselves, 
but, as they are used, have brought no small preju- 
dice to others, Ibr the advised and orderly readmg 
over of the books at large, in stick a manner as I 
have elsewhere pointed out, I absolutely determine 
to be the right way of advancing to perfect know- 
ledge, and to use abridgments as tables, and trust 
only to Ibe books at large, for I hold him not dis- 
creet that will seetan rimdos^ when he mtkypekre 
fimut'' (Pre&ce to 4 Go. Rep.). ''I had once in- 
tended, for the ease of our student, to have made a 
taUe to these institutes, but when I considered that 
tables and abridgments are most profitable to them 
that make them, I have left that work to every 
studious reader" (Co. litt Last Words). Notwith- 
standing what my Lord Coke says, abridgments are 
useful, we m^ht add, m the present state of ^w 
reports, indispensable. The reader, however, must 
be cautious in placing too' much reliance on them, 
and sliould where practicable, consult the original 
references for practical purposes. 

BaeoiCs Abridgment — ^We would recommend eyery 
one to provide himself with Bacon's Abridgment 
It is a repertory of useful information. It may be 
No. lb (Vol. n.) 



obtained second-hand for about £Z. The iMt, which 
is the seventh edition, corrected with large additions 
was published in 1882, bringing the cases and stotntes 
down to 1881 ; bnt vols. 2, 8, and 4, have this done 
in an addenda only, whilst in the other volumes the 
additions are incorporated. The last edition is by 
Mr. Dodd, with Sir H. Gwillim's labours bestowed 
on the former editions. In Kent* s Com. it is said : 
— *' This was composed chiefly fix>m materials left 
by Lord Chief Baron Gilbert It has more «f the 
character of an elementary work than Comyns' 
Digest. The first edition appeared in 1786, and was 
much admired, and the abridgment has maintained 
its great influence down to the present time, as being 
a very convenient and valuable collectibn of prin- 
ciples arising imder the various titles in the immense 
system of the English law." (1 Kent Com. 510). 
^ With respect to the husband^s interest in the wife's 
chattels real and choses in action, an accurate, and 
so fiur as it goes, a masterly explanation of it is given 
in Bacon's Abridgment, vol. i., p. 268. ** Co. Litt 
209 a, n (9). The title *^ Remainder and Rever- 
sion,'' occupying the last hundred and sixty pages 
of volume six of the last edition, is fi^m a manuscript 
treatise of Lord Chief Baron Gilbert, and is esteemed 
an admirable treatise. Indeed, the greater part of 
the original work is supposed to hate been compiled 
fiom materiab collected by C% B. Gilbert 

ComyiCB Digest. — ^We would also recommend that 
Comyns' Digest should be purchased. An old edi- 
tion can be had for a few shillings, and even Mr. 
Rose's for about one guinea and a half, whilst that 
of Mr. Hammond (undoubtedly the best its also the 
latest) can be had for about £4 or £5. This digest 
is useful for reference, as from its extreme concise- 
ness it contains an infinity of points. It is also of 
great authority. This digest being founded on an 
entirely new and comprehensive system of arrange- 
ment, and framed upon an accurate, profound, and 
scientific distribution of the several parts of our 
jurisprudence, is esteemed the most perfect model 
of an abridgment The method of digesting the 
substance' of the several cases being very close and 
concise, the use of this work is (it is said) inore par- 
ticularly advantageous to the experienced banister, 
in ftimishing a ready reference to the cases as re« 
corded at large in the books of reporto and other 
authorities. Mr. Hargrave has^ observed (Co. litt 
17a, note) that the whole of Comyns' Digest is 
equally remarkable for its great variety of matter, 
its compendious and accurate expression, afid the 
excellence of its methodical distribution, bnt that 
the title ^^ Pleader " seems to have been the author's 
favourite title. Mr. Wooddeson, speaking of the 
work says:— *^ The Digest of Lord Chief Baron 
Comyns deserves to be mentioned with particnlai:- 
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encomiums. In this admirable collection the usual 
method pursued of oonveying the doctrine on any 
aubject is, to set down a general position, then to 
illustrate it by examples, and finally to restrain iti>y 
.exceptions ; all which is done with remarkable 
clearness and conciseness of expression, and the 
information desired is seldom long sought after or 
in Tain " . (Wooddeson's Elements, 176). And 
Justice Kent says : — *^ Comyns* Digest is a produc- 
tion of vastly higher order and reputation than 
Yiner's, and it is the besi digest extant upon the 
mtire body of the English law. Lord Kenyon held 
his opinion alone to be of great authority, for he was 
eonsidered by his contemporaries as the most able 
lawyer in Wesminster Hall (3 Term B«p. 64, 681). 
The title Pleader has. often been considered as the 
most elabora^ imd useful head of the work, but the 
whole is distinguished for the variety of the matter. 
its lucid order, the precision and brevity of the 
expression, and the acpuracy and felicity of the exe- 
cution ^ (1 Kent Com. 510). The work is very 
frequently indeed quoted in the argumentsof counsel, 
and its authority. alio wed by the court, and some of 
the judges have not scrupled to give almost judicial 
weight to those portious which can be clearly shown 
to contain Comyns' own opinion, ^* A book of very 
excellent authoriQr" (1 Mau. and Selw. 363. And 
see 1 Bam. and Aid. 718, and 8 Price, 61). Lord 
Kenyon, relying on an opinion of Comyns in the 
Pigest, but for wh^ch no authority was cited, said : 
-^^« Though no ao^ority is referred to in support 
pf it, yet the opinion of so able a lawyer is of great 
authority " (8 Term Rep. 631). The same judge 
says :-^^* He has not, indeed cited any authority for 
this opinion, but his opinion alone is of great autho* 
rity; since he was considered by his contemporaries 
as the most able lawyer in Westminster Hall ^\ (3 
Term Bep. '64). Best, C. Jm speaking of a propo- 
sition in Comyns' Digest, observes : — ^^ This he lays 
down on his own authority, without refering to any 
eases, and I am warranted in saying we cannot have 
n better authority than that learned writer " (5 Bing, 
387, 888). 

. Viner^s dbridgmenL-^'We would also recommend 
Tlner's abridgment, as containing an extremely 
copious body of old law ; bnt it is not indispensable, 
particularly for those who have Comyns and Bacon. 
There have been two editions of this work, the last 
in 24 vols, royal 8vo., 1791—1794. In addition 
^ere is a supplement in 6 vols. 8vo., 1799—1806, 
by Messts. Watson, Comyn, Sedgwick, Alcock, 
Wyatt, Hun^phreys, Anstruther, and Nolan. Mr. 
Yiner had the original edition not only printed under 
bis own inspection at his house in Aldershot, in 
Hants, but the paper was also manufactured under 
bis direction, t^ appeiurs by a peculiar watemmrkt 



describing the number of the volume, or the initialB 
of C. V. Mr. Viner began at the title " Factor," 
where D^Anvers left off, and published to the end 
of the alphabet ; he then proceeded to title '^ Abate- 
ment,** but by his index he directed the volumes to 
be placed in alphabetical order. Some of the criti- 
cisms on Viner we here append. ** The abridgment 
of Mr. Viner is the most copious, and is enriched 
with the publication of several determined cases, 
either not at all, or generally speaking, not so fiilly 
and accurately reported elsewhere** (Wooddeson*a 
Elements, 175). ^^ Brother Viner is not an atoAortty. 
Cite the cases that Viner quotea— that you may do ** 
(per Foster, J., 1 Burr. 364). ^^ A most valuable* 
but shapeless mass of law '* (Notes to North*s Study 
of the Laws, p. 76). '^ Viner*s abridgment, with 
all its defects and inaccurades, is a convenient part 
of every lawyer*a libraiy. We obtain by it an easy 
and prompt access to the learning of the Year Booka 
and the old abridgments, and the work is enriched 
with many reports of adjudged cases, not to be found 
dsewhere ; but, after all that can be said in ita fiivour, 
it is an enormous mass of crude undigested matter, 
and not worth the labour of the compilation ** (1 
Kent Com. 510). These may be considered aa 
general abridgments, because they embrace more 
than one department of the law, tiiough Bacon ia 
considered as best for conveyancing, and Comyn for 
pleading. We now proceed to mention A>me other 
more modem abridgments, among which are Cruise, 
Crabb, and CMtty for real property ; Peteradorff 
fltnd Harrison for conunon law ; and Chitty*s Equity 
Lidex for equity. 

Cruise^i Digegt.^—CrxuMe's Digest is too well known 
to require any lengthened notice. It is a decidedly 
useful work« The last edition by Mr. H. H. White 
appeared in 1835, in 7 vols, price ^5 12., but it may 
be purchased for about £2 10. We should think it 
cannot be long before another edition is issued^ 
though we cannot speak to this for a certainty. 
The last edition comprises references throughout the 
work to the principle decisions, and to tiie various 
acts affecting the law of real property since the 
proceeding edition of 1824i together with a new 
chapter by this editor on Merger. This work is too 
well known to require any commendation from us. 
*^ The perusal of this digest, though laborious, will 
be found of the highest use. It is a valuable tRsfi- 
tuHonary work, and will render the reader*s mind 
Sufficiently familiar with the doctrines of real pro* 
perty to enable him with advantage to attack the 
older writers** (Notes to North*s Study bf the 
Laws, p. 72). 

(To he continued.) 
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RECENT STATUTES, 18 & 19 VICTORIA. 



IContinued/rom Vol /., p, 429J 

We intend to present our readers with a review 
of the legislation of the session. All the acts relating 
to the United Kingdom, or to England, will be 
given fuUj, or carefully abridged, according to 
their practical utility and bearing on the administra- 
tion of justice and the administrative functions. 

Cap. I. — Militia — Foreign service. — ^Thjs act pro- 
vides effectual measures for the vigorous prosecution 
of the war, and enables Her M^jesty^s government 
to accept the services of the militia out of the 
United Kingdom, under the regulations and 
restrictions specified in this act. The commanding 
officers are to e^^plain that the offer is to be 
voluntary. Her Majesty is empowered to form the 
militia for extended service into such provisional 
regiments or battalions as may be deemed most 
expedient for Her M^jesty^s sernce, and to appoint 
field officers to such provisional regiments^ The 
militia on extended Iservice shall be subject to the 
Mutiny Act. Any person who shall have served 
subaltern in the militia for five consecutive years 
may, without any property qualification, be appointed 
a captain in the militia. 

Cap. n. — Foreign etilistment — ^By the provisions 
of this act foreigners may be enlisted into Her 
Majesty^s service, and commissions may be granted 
to foreigners to be formed into separate corps. The' 
men serving under this act shall not be more in the 
whole than 10,000 in the United Kingdom ; they 
shall not be employed in thb country, except for 
being trained for foreign service ; and they shall 
not be billeted or quartered on any person. They 
shall be subject to the Mutiny Act and Articles 
of War. No officer serving under this act, when 
reduced, shall be entitled to half-pay. 

Cap. m. — North American fisheries, — By a treaty 
of the 5th of June, 1854, between Her Majesty and 
the United States of America, the difference which 
had long existed between th^ two countries about 
the North Ameridan fisheries, and which threatened 
to bring on a rupture, was settled by clear demarca- 
tion of the localities where the inhabitants of the 
United States and the subjects of Her Majesty will 
have in common the liberty to iake fish. 

Cap. IV. — Army enlistment, — ^This act amends the 
therein, recited acts (10 & 11 Vic. c. 37, ss. 2, 3, 4 ; 
and 12 & 13 Vic. c. 73) which authorised enlistment 
for ten years in the infantry and twelve years in the 
cavalry, artillery, or other ordnance corps, and 
provided for re-enlistment for terms of eleven, 
twelve, and nine years, and introduces a flirther 
enactment to permit enlistment or re-enlistment for 
any shorter time. 



Cap. V. — Consolidated Fund^ No. 1. — ^An act to 
supply the sum of £3,800,000 out of the Consolidated 
Fund, to the service of the year ending 31st 
March, 1855. 

Cap. YJ.— Consolidated Fitnd, No. 2.— An act to 
apply the sum of £20,000,000 out pf the Consolidated 
Fund to the service of the year 1855. 

Cap. Vn. — ^This act extends to Ireland^ the 
provisions of the ISth sec. of the C. L. P. -4., 1854» 
enacting, that whenever any cause shall be tried in 
any court of civil jurisdiction iy Ireland by any 
jury, the addresses to the jury shall be regulated as 
follows, that is to say, the party who begins, or his 
counsel, shall be allowed, in the event of his 
opponent not announcing at the close of the case of 
the party who beginis his intention to adduce 
evidence, to address the jury a second time^ for the 
purpose of summing up the evidence^ and the party on 
the other side, or his counsel, shall be allowed to 
open the .case, and also to sum up the evidence (if 
any) and the right to reply §hall be the same as at 
present. 

Cap. YJH.— Exchequer Bills, No. 1.— An act for 
raising the sum of £17,183,000 by Exchequer Bills 
for the service of 1855. 

Cap. IX. — Tea Duties Decline Suspension Act. — 
In lieu of the several duties of customs made 
payable on tea by the 16 & 17 Vic. c. 106, this act 
provides that the duty levied until twelve mouths 
after a definitive treaty of peace, shall be Is. 6d. per 
pound; from thence until the expiration of the 
ensuing twelve months, Is. 3d. per pound ; and 
thence after, Is. per pound. 

Cap. X. — Parliament — Secretary aud Under Secre- 
tary of State. — ^This act empowers a third Principal 
Secretary and a third Under Secretary of State to 
sit in the House of Commons. 

Cap. XI. — Mutiny and desertion. — After reciting 
that it is adjudged necessary by Her Majesty and 
this present Parliament that a body of forces should 
be continued for tiie safety of the United Kingdom, 
the defence of the possessions of Her Miyesty^s 
crown, and ithe preservation of the balance of power 
in Europe, and that the whole number of such 
forces should consist of 193,565 men, exclusive of 
the officers and men employed in India. This act, 
among other provisions, organises general and 
special courts-martial, the proceedings at trial, 
sec. 14; enumerates the crimes punishable wi^ 
death, sec. 10 ; gives pokier to inflict corporal pimish- 
ment and to commute it, ss. 25 & 26 ; to forfeit the 
pay for dnmkenness, ss. 31 & 32 ; organises military 
prisons, their discipline. The other sections, which 
it may not be amiss to point out in this extensive 
statute are, sec. 51 , no person acquitted or convicted 
by the civil magistrate or by a jury is to be tried 
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by eoart-martial for the same effisnee; sec. -62, 
soldiers are liable to be taken out of Her Migesty^s 
serriee only for felony, misdemeanors, or for debts 
amounting to £30 and upwards ; sec. 88, ordinary 
eonrse of criminal justice not to be interfered with — 
punishment of officers obstructing dyil justice. 

Cap. Xn. — Marine Mutiny AcL—'Fot the regula- 
tion of her Migesty's royal marine forces while on 
shore. 

Cap. Xin.-— Xtmoey Regulation Act Amendment. — 
It recites that by sec. 129 of the 16 k 17 Yic. c. 70, 
entitled an Act for the B^pilation of Proceedings 
under Commissions of Lunacy, and the ConsoHdation 
and Amendment of the Acts respecting Lunatics so 
found by inquisition, and their estates, it was 
enacted, that where a lunatic b seised or possessed 
of or entiUed to land in fee or in tail, or to leasehold 
land for an absolute interest, and it appears to tiie 
Lord Chancellor, intrusted as in the said act men- 
tioned, to be for his. benefit that a lease or under- 
lease should be made thereof for terms of years, for 
encouraging the erection of buildings thereon, or 
for repairing buildings actually being thereon, or 
otherwise improring the same, or for forming or 
otiier purposes, the committee of the estate may, in 
the name and on behalf of the lunatic, under order 
of the Lord Chancellor, intrusted*f» aforesaid, make 
such leases of the land or any part thereof, according 
to the lunatic's estate and interest therein, and to 
the nature of the tenure thereof, for such term or 
terms of years, and subject to such rents and 
eoTcnants as the Lord ChanceDpr, intrusted as 
aforesaid, shall order. And that it has been con- 
sidered that the Lord Chancellor, intrusted as 
aforesaid, cannot by force of the said enactment 
empower the committee of a lunatic tenant in tail 
to grant leases as eztensiyely as was intended by 
the said enac^ent, which wHl bind his issue in tail 
and the remainder-men. And that it ia expedient 
to explain and enlarge the power of the Lord 
Chancellor, intrusted as aforesaid, m the matter 
aforesaid ; and it enacte that, 1st, where m lunatic 
is seised of or entiUed to land in tail, and it appears 
to the Lord Chancellor, intrusted as aforesaid, to 
be for bis benefit, the committee of tiie estate may, 
in the name and on behalf of the hmatio, under 
order of the Lord Chancellor, intrusted as aforesaid, 
make any such leases of the land or any part tfiereof 
as ik the said section of the said act are mentioned, 
and every such lease shall be good and effectual in 
law against the lunatic and his h&rs^ and all persons 
claiming the lands entailed by force of any estate 
tail which shall be vested in such lunatic, and also 
against all persons, including the Queen's most 
exceUent Majesty, her heirs and successors, whose 
estates are to take effect ail^ the determination ei 



or in remainder or reversion expectant upon such 
estate tail, according to such estate as is comprised 
and specified in every such lease, in like manner as 
the same would have been good and effectual in 
law if the lunatic at the time of themaldng of such 
leases had been lawfully seised of the same lands 
comprised in such lease of a pure estate in fee simple 
to his own use, and had been of sound mind, and 
not the subject of a commission of lunacy, and had 
himself granted such lease; and every person* to 
whom from time to time the reversion expeetant 
upon ihe lease shall belong after the death of the 
lunatic shall and may have such and the like 
remedies and advantages, to all intenta and purpoises, 
against the lestee, his executors, administrators, and 
assigns, as the lunatic ' or his committee mif^t 
have had against him or them. And the powers 
given by sees. 180 and 131 of the said recited act 
shall and are to operate as extensively as the power 
given by the said section 129 of the said aet as 
explained and enlarged by this act. 2nd. Wlwre 
any of the expressions in thi^ aet sore used in ihe 
said recited act they shall receive the same inter- 
pretation in this act as by the said recited aet is 
imposed upon them. 

Cap. XIV.— Jadosare Aei, 1855, JVb. 1.— An act 
to authorise the indosure of certain lands in pur- 
suance of a report of the Enclosure CooimissionerB 
for England and Wales. 

Cap. XV.— JW|7m««Ai, jv. — Protection of jpnr^ 
chaeert. — ^We refor our readers to vol. 1 Law Chron. 
p. 427—429, which contains in extenso the nrovipons 
of this important statute. 

Cap. XVI.— Chnm lojidSr.— An act to authorise 
the letting of certain parts of the hereditary pos- 
sessions of the crown. 

Cap. XVIL — Sardinia conoention. — An act to 
cany into effect a convention between Her Mtyesty 
and the King of Sardinia, by which the King^af 
Sardinia agrees to fomish and keep up an anny of 
15,000 men for the present war. 

Cap. XVin.-^£16,000,000 looii.— An act for 
raising the sum of £16,000,000 by way of: annuities. 
Hie contribui<Ars shall, for every £100 contributed, 
be entitied to £100 in the 8 per cent eonsols, and 
to an annuity of 14s> fid. for thirty years. The aet 
contains several other provisions of little importimee 
about annuities payable half-yearly, to whieh edn- 
tributors are liable (sec 4) ; a sinking fond, see. 22. 
The 26th sec. deserves more attention : it pnnrides 
that if any person shall be sued, molested^ or 
prosecuted for anything done in pursuance of this 
act, they shall and may plead the general issue, and 
give this act and the special matter in evidence in 
defence. 
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(^CcnHnued from p. 14). 
SQurrr (ante, p. 5). 

I. How proeeedinga commenced, — The mode of 
commencing proceedings in equity is now either 
by .filing a bill or a claim, or by obtaining an 
order on sammons to administer, or by petition. 

n. CompeUiMg answer, — ^Where a defendant ne- 
glects to pat in an answer, the plaintiff, if he 
desires to have an answer, should proceed to issue 
an attachment, or to take the bill pro confesso (1 
Law Chron. 125, 306, 451) ; if the defendant puts 
in an insufficiedl answer tiie plaintiff should take 
exceptions thereto. 

nL Demwr, — ^A bill should be demurred to where 
the defendant is satisfied that the court would, on 
the hearing, dismiss the bill, assuming the matters 
stated to be true, for by a demurrer the defendant 
for that purpose admits the truth of the plaintiff's 
allegations (1 Dan. Pract. 497, 2nd edit.). 

IV. Aseets — Priorities of different kinds of creditors, 
— The question does not distinguish between equit- 
able and legal assets. As to charges and liens, 
indeed, there is no distinction, for whether the assets 
be legal or equitable the charge or lien has prefer- 
ence so far as the estate charged is concerned (see 1 
P. Will. 429 ; Flunket y. PensOn, 2 Atk. 290 ; Ram 
on Assets, 399). If the assets be equitable then 
judgment bond and simple contracts are, in general, 
paid rateably, but there are cases in which judgment 
creditors hare been held entitled to a priority (see 
Foley's Case, 2 Freem. 49 ; Wilson v.. Fielding, 
10 Mod. 426 ; Bothomley y. Lord Fairfax, 1 P. Will. 
334 ; Anon. 3 Salk. 83 ; the cases are mentioned in 
Ram on Assets, p. 405 — 408, but note that since then 
an equity of redemption in fee has been held to be 
legal assets by Lord Cranworth, Foster y. Handley, 
15 Jur. 73 ; 3 Law Stud. Mag. N. S. 66, 67 ; as to 
an eqmty of redemption in a term for years, see the 
learned discussion in'l Law Chron. yi, report of Bir- 
mingham Law Students' Society). Where the assets 
are legal the order of payment is — 1, judgment cre- 
ditors ; 2, bonds and other specialties ; 3, simple 
contract debts; 4, yoluntary bonds. The only 
priority obtainable in invittan by a judgment creditor 
is by suing out execution : the executor may yolim- 
tarily prefer any one (see 2 Will. Exec. 862, 4th ed.; 
but see Ram, p. 371, 2nd edit.). 

V. Irish judgment. — ^As a judgment of a foreign 
court is considered a debt merely by simple con- 
tract, BO an Irish judgment is not entitled to the same 
priority as an English one (Dupleix y. De Royen, 



2 Yem. 540; Ferguson y. Mahon, 11 Adol. and 
Ell. 179). 

VI. Distribution of intestaU*s e/ffeto.— If an in- 
testate leaye a wife and children, the wife will take 
one-third and the children the other two-thirds ; if 
a wife and collateral kindred, the wife will haVe 
one-half and the kindred the other half; if there be 
a fiither, and no wife or children, he takes all to the 
exclusion of other kindred; if there be no father, 
the mother, brothers, and sisters, and children of a 
dead brother or sister take an equal share (1 Jas. 2, 
c. 17, 8. 7 ; 22 Chas. 2, c. 10, ss. 5, 6 ; Burt. Comp. 
pi. 1401, et seq,; Key, diy. *^ Conyeyancing," p. 146, 
3rd edit). 

YII. Election, — ^Election is an equitable doctrine 
arising where a grantor, or, more commonly, a tes- 
tator, expressly giyes away, either knowingly or by 
mistake, that in which he has no interest, or the 
whole of that in which another person besides himself 
has an interest, and in the same instrument makes a 
gift to the owner of the property so giyen away, or 
to the person entitled to such interest ; in which 
cases the owner or party entitled cannot take both 
the gift and retain his own property or interest, but 
must elect to take or reject the ^ (Princ. Eq. p. 
320; Key, diy. " Equity," p. 37, 3rd edit.; Schro* 
der y. Schroder, 18 Jur. 987). 

Vni. Relief in equity, ^-The answer (No. I.) giyen 
yol. 1, p. 438, will suffice, but it may be obseryed 
that distoyery of some kind may be had at law 
under the recent Com. Law Proced. Acts (1 Law 
Chron. 160, 436, et suprh Com. Law Ans. No.y.), 
and legatees may sue in the county courts (s^e 
Winch y. Winch, 22 Law Joum. C. P. 104 ; Long- 
bottom y. Longbottom, Id, Ex. 74; Dayies' Eyid. 
pp. 338, 340, 2nd edit.). 

IX. Breach of contract for sale of estate* — ^Wherea 
contract for sale or purchase of lands is not com- 
plied with, the other party may in equity ask for 
specific performance of the agreeement, whilst at 
law he could, it seems (see 1 Law Chron. 317, 
318), obtain damages only (Princ. Eq. 181, etseq.; 
Key, diy. "Equity," p. 42, 2nd edit.). 

X. Death, of vendor^ purchase money — Deaih of 
purchaser, — Where a yendor of a freehold estate 
dies before conyeyance his personal representatiye 
is entitled to the purchase-money. Where the 
purchaser so dies his heir or deyisee will be en- 
titled to haye the land, and to haye the purchase- 
money paid out of the personal estate. It is as- 
sumed in each case that the contract was binding 
on the deceased at the time of his death (Fletcher 
y. Ashburner, 1 Bro. C. C. 497 ; 1 White and 
Tudor's Leading Cases, 534 ; Bennett y. Tanker- 
yille, 19 Ves. 179 ; Dart, 137, 140, 2nd edit.). 

XI. Husband assigning wife^s reversionary interests. 
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— If a husband assign his wife's reTernonary 
equitable interests in personiilty, and he dies before 
the reversion falls into possession, the wife will 
not be bound or affected thereby (Furdew v. Jack- 
son, 1 Russ. 1 ; Princ. Eq., 429—434 : Key, div. 
" Conveyancing," pp. 95—97, Srd edit. ; Ashley v. 
Ashley, 8 Jur. 1159). 

Xn. Trust for separate use — Anticipatum clause. 
— ^Where property is settled for the separate use of 
a woman, with- a provision against alienation^ the 
restriction will prevail whenever she is covert, 
though discovert at the time of the making of the 
settlement, and will continue only during coverture 
(Princ. £q. 435—440; Tullett v. Armstrong, 1 
Keen, 428 , Boggett y. Meux, 1 Phill. 627 ; Brown 
V. Bamford, Id, 620 ; Key^ div. '^ Conveyancing,'' 
p. 91, Srd edit.). 

XIII. Lands converted into money^ et vice versd. — 
Where a person has entered into a binding contract 
for the sale of lands, the same is considered as con- 
verted into money, and it belongs to his personal 
representatives. And a purchaser's money is con- 
sidered as converted into real estate. The same 
is the case with regard to an express direction in 
a will to sell or buy real estate (Princ. £q. 220— 
222 ; Hay. Conv. 84 — 87, 4th edit. ; tuprh^ Answer 
No. X.). 

XTV. Legacies, payable — Interest, — ^Where no 
time of payment is mentioned a legacy is payable 
at the end of twelve months from the testator's 
death, from which time, if not charged on land, the 
legatee is entitled to interest at £A per cent. (2 P. 
Will. 26, 27 : 2 Steph. Com. 207, Srd edit.). How- 
ever, where a legacy is given by a parent or person 
in loco parentis, without any provision for mainte- 
nance, interest in payable from the death of the 
testator. 

XV. Deaih of legatee — No lapse, — ^A legacy to a 
child or other issue of a testator, where the interest 
is not determinable before the death of such person, 
will not lapse by his death before the testator if he 
leave issue surviving at testator's death (1 Vic. c. 26, 
8. 33 ; Johnson v. Johnson, 3 Hare, 157 ; Key, div. 
" Conveyancing," p. 140, Srd edit.). 

BAKOLUPTCY (ante, p. 5). 

L Crediiors^Bankrupt. — By the general law of 
the country a right is vested in each creditor 
individually of proceeding to obtain judgment in an 
action at law for his own debt, and enforcing pay- 
ment of the adjudged amoxmt against the person or 
property of his debtor. But as soon as trade began 
to extend its sphere in this country, this remedy 
was found defective in the affairs of commerce, 
which rest, as it were, upon credit, in which con- 
sequently the creditors are more liable to be 



defrauded. The earliest statute for this purpose 
(34 & S5 Hen. 8. c. 4, foUowed by 13 Eliz. c. 7) 
after having enumerated the offences or acta which 
were to make a person hanhrupt, proceeds to direct 
that such offenders shall be summarily dealt with 
by a species of commission unknown to the .common 
law, and that their whole effects should be seized 
and distributed rateably among their creditors; so 
far, the bankrupt being considered as a eriiiimal, 
could expect no favor at the hands of the legislature, 
but at length it appeared harsh to strip a man of all 
his resources, without at the same time relieving 
him from his difficulties, to remedy which, 4 Anne, 
e. 17, was enacted, which first provided to the 
discharge of the debtor from future liability for 
the debts then existing. The statutes above referred 
to were afterwards repealed by^ Geo. 4, e. 16, 
which consolidated the different regulations on this 
subject, but has itself since been repealed by 12 fc 
18 Vic. c. 106, vaUed " The Bankrupt Law Con- 
soUdatiou Act, 1849." By this act the following 
statutes of date subsequent to 6 Geo. 4, c. 16, are 
wholly or in part repealed : — 1 & 2 Will. 4, c. 56 ; 
1 & 2 Vic. c. 110 ; 2 Vic. c. 11 ; 2 & 8 Tic. c. 29; 
5 & 6 Vic. c. 122; 7 & 8 Vic. c. 96; 8 & 9 Vic. c. 
48 ; 10 & 11 Vic. c. 102 ; 11 & 12 Vic. c. 86. 

II. Object of bankruptcy laws, — The object of 
bankruptcy laws is to give commercial tranractiona 
more security ; stop the credit of a debtor when he 
can no longer meet his engagements, or he threatens 
to defraud his creditors ; take away his property 
fh)m his control, and to distribute it among his 
creditors in general ; and as regards the bankrupt 
himself, the object of these laws is to afford hira 
protection from arrest and also discharge him from 
prison after a bona fide abandonment of the whole of 
his estate to his creditors, release him fix>m aU debts 
due by him when he became bankrupt, and, in the 
language of the law, make him a clear man again. 

ni. Principal provisions of 12 f- 13 Vic, c, 106.— 
The principal matters introduced by this act, called 
the Binkruptcy Consolidation Act, into the bank- 
ruptcy laws and proceedings are the following : The 
fat is abolished, and in its place t^ petition for adjudi- 
cation of bankruptcy is substituted (s. 4) ; such peti- 
tion is to be filed in the bankruptcy courts, and not 
with the Lord Chancellor (s. 90). A primary juris- 
diction is vested in the commissioners, while there is 
(for the most part) only an aj9|peZ2ato jurisdiction in. 
ihe Court of Chancery (s. 12), which now, by the 
14 & 15 Vic. c. 83, 8. 7, is vested m the new Chan- 
cery Court of Appeal, from which there is no 
appeal^ to the Lord Chancellor. Stamps are imppsed 
on documents used in bankruptcy proceedings in 
lieu of direct payment b^ fees (s. 48). Execution 
against the goods and chattels of the bankrupt, so as 
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to be protected, must be by seizure and sale, and 
Inmdjde, before the filing of petition, and without 
nodoe of prior act of bankruptcy, while, as against 
his lands, it is sufficient if executed by seizure only 
(s. 138). Leave of the court is required for the 
assignees to commence or defend an (KtUm at, law^ and 
to d^end a suit in equity, as well as to commence 
such suit (s. 153). . An order of the commissioner is 
necessary to vest goods in reputed ownership in the 
assignees. A bankrupt is not to be. liable upon any 
promise to pay a debt from which he has been dis- 
chaiged by his certificate (s. 204). Private arrange- 
ments between debtors aqd creditors may be carried 
out under the superintendence and control of the 
court (ss. 218 — ^223). Au insolvent trader may, 
under certain circumstances, . wind-up hb afiairs 
without the stigma of bankruptcy. Tike court mav 
grant either a first-class certificate, wl^ich declam 
the trader^s inability to pay his debts to have ariisen 
fit>m misfortune only ; or, a second class, in which 
it is declared to have arisen partly from i^iisfortune ; 
or a third class, in which it is declared not to have 
arisen from misfortune (s. 198 and sched. Z). The 
time for appearance of a debtor summoned before the 
court was reduced firom fourteen days to seven 
(s. 80). Voluntary petitions are restricted, by re- 
quiring debtors applying for tliem to show that they 
are able to pay five shillings in the pound (s. 93). 
Judges^ orders, as well as warrants of attorneys and 
cognovits, are to be filed. The assignees an4 cre- 
ditors who have proved are to be deemed judgment 
creditors for the whole amount of proof and the 
separate proofs respectively ; and the court, having 
refused further protection to Uie bankrupt, or having 
refused or suspended his certificate, may grant 
a certificate of such proofs, upon which a ca. «a. 
may be issued either by the assignees or any of 
such creditors, and the bankrupt, if arrested thereon^ 
cannot be discharged under a year, except by order' 
of the court (ss. 257-r-259). 

IV. Banitrupt — The three condUioua required to 
eonstUuie, — ^To constitute a bankrupt three principal 
conditions are required — 1, the party must be a 
trader within the meaning of the bankrupt laws ; 2, 
he should have committed an act of bankruptcy not 
more than twelve months before the issuing of the 
fiat; S, there must be (except where the trader 
makes himself a bankrupt), a creditor whose debt is, 
in nature and amount, sufficient to support the 
petition. 

V. Joint'9tock company — Bankruptcy, — ^The 7 & 8 
Vic c 111, extended the remedies of creditors against 
the property of such joint-stock company, when un- 
able to meet their pecuniary engagements, and pro- 
vided for tfaie winding-up of their concerns. By the 
first section, if any incorporated trading company, or 



any oUier body of persons associated together for 
* commerdal purposes shall commit any act which 
by this act is to be deemedan act of bankruptcy on 
the part of any such company or body, a fiat in bank- 
ruptcy may issue against them by the name or style 
of the said company or body, upon the petition of any 
creditor or creditors of such company to such amount 
as is now by law requisite to support a fiat in bank- 
ruptcy, and be prosecuted in }ike manner as against 
other bankrupts. Proviso (s. 2) thatthe bankruptcy 
of such company or body in its corporate or associated 
capadty shidl not be construed to be the bankruptcy 
of any of its members in its individual capacity 
(s. 7) ; upon a creditor filing an affidavit of debt in 
one of the superior courts, and issuing a writ of sum- 
mons thereon, if the company do not within a month 
pay, secure, or compound to the satisfaction of the 
creditor, or satisfy a judge of their intention to defend 
on the merits, and enter an appearance to tije action 
they shall b^ deemed to have committed an act of 
bankruptcy (sec. 11). The law and practice of bank- 
ruptcy is to extend as fiur as possible to fiats under 
this act (sec. 9) ; a member*s share in the company 
is hot to be set off against a demand which the 
assignees of the estate and efiects of a company 
adjudged bankrupt may have against s^ch member.. 

VI. Trading — Acts constituting the same, — Sec. 65 
of 12 & 13 Vic. c. 106, contains a long enumeration 
of the dealings required to constitute a trading. It 
comprehends ^' aU persoils using the trade of mer- 
chandise by way of bargaining, exchange, bartering,, 
commission, condgnment, or otherwise, in grDra or 
by retail ; and aU persons who either for themselves,, 
or as agents and fiictors for others, seek their HviHg 
by buying and selling, or by buying and letting for 
hire, or by the workmanship of goods or contebdi* 
ties, &c. ; there ia an express exemption of farmers 
and graziers in the interest of their landlordl. In 
the interpretation of these words buying only or 
selling only will not qualify a man to be a bankrupt, 
but there must be both buying and selling, and 
getting a livelihood by it (Ingliss v. Grant, 5 T. R. 
530), and also that only single act of buying and 
selling, unaccompanied by any intention of genehll 
dealing, will not suffice for the purpose (2 Bl. Com.. 
476). Buying or selling bank stock or oth/K govern-^ 
ment securities on his own account will nOt make a 
man a bankrupt, they being not wares, goods or 
merchandise within the iiH^nt of the statute (Colt v. 
Netterville, 2 P. Wmff. '308). Neither will buying 
and selling for particular purposes, as when a school- 
master buys books and sells them to his scholars 
(Valentine v. Vaughan, Peake, 76). 

VII. Acts of bankruptcy-^Petitum for an adjudi- 
cation, — ^The acts by <which a man may become a 
bankrupt depend entirely upon the enumeration o 
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than contained in the statute book concerning 
bankrupts. The following acts, when committed by 
a person who trades within the meaning of the 
bankrupt laws, are acts of bankruptcy : — 1. Depart- 
ing this realsL 2. Being out of it and remaining 
abroad. 8. Absenting himself from his dwelling 
house. 4. Beginning to keep his house. 5. Suffer- 
ing himself to be arrested or taken in execution^ for 
any debt not due. 6. Yielding himself to prison. 
7. Suffering himself to be outlawed. 8. Procuring 
himself to be. arrested or taken in execution. 9. 
Procuring his goods or chattels to be attached or 
taken in execution. 10. Fraudulent grant or con- 
veyance of lands or chattels within this realm or 
elsewhere. 11. Fraudulent surrender of any of his 
copyhold lands or tenements. 12. Fraudulent gift 
or transfer of goods or chattels. But it is an 
essential ingredient in ea^ of these acts that it 
should be done or suffered wiih intent to defeat or 
delay his creditors (12 & 13 Vic. c. 106, s. 67). With 
respect to conveyance or transfer, there is a proviso 
that no conveyance or assignment by deed of all 
the estate and effects of a trader shall be deemed an 
act of bankrvqptcy, if made in trust for the benefit of 
all his creditors^ and if no petition for abjudication be 
fled within three months afterwards; but it must 
in that one be executed by each of the trustees within 
fifteen days after execution thereof by the trader ; 
and the execution thereof by the traders and the 
trustees must be attested by an attorney or solicitor, 
and due notice thereof given in the Gazette and the 
newspapers (same s. 68). Further, if a trader, when 
arrested or imprisoned for debt, shall be in prison 
for twenty-rone days and not discharged, or when 
arrested or detained for debt shall escape out of 
custody, he shall be deemed to have committed an 
act of bankruptcy. Also when, after the filing 
against him of any petition for adjudication of bank- 
ruptcy, he shall collude or make a private arrange- 
ment with the petitioning creditor^ so as to give him 
a prefbrence over the others ; or where a trader in 
actual custody shall petition the Insolvent Debtors* 
Court for his discharge herefrom (same s. 74). 
Also, if he fkil to appear to the summons of any 
creditor who will make affidavit ^f his debt in the 
court of bankruptcy, or reftise to make the admission, 
and yet decline to swear that he believes himself to 
have a good defence upon the merits. Also, if he 
does not pay or compound fbr a judgment debt 
withb seven days after a notice in writing fix)m the 
creditor, or seven days after notice of a peremptory 
order made in any court of equity, or in any matter 
of bankruptcy or lunacy, for payment of any sum, 
or if a petition filed for arrangement between himself 
and his creditors is dismissed. 
VIII. Petition of a creditor for adjudication in 



hankntptcjf^Beqmsites. — ^The requisites to soppoii 
the petition of a creditor for abjudication in bank- 
ruptcy are the following : 1, the debtor must be a 
trader within the meanmg of the law ; 2, he must, 
have comnutted'an act of bankruptcy in England 
or Wales (Alexander v. Vaughan, Cowp. 898) in 
the twelve months before the issuing of the fiat 
(12 & 18 Vic. c. 106, s. 88). The debt of the pe- 
titioning creditor must be of the amount required 
by the law (Id. b, 91), viz., for one petitioning 
creditor (or two or more being partners) £60 or 
upwards, or for any two creditors whose debts 
amount to £70 or upwards ; or for any three or 
more whose debts amount to £100 or upwards. It 
is ftirther requisite that the debt of the petitioning 
creditor should have been contracted in the course 
of trade, and that it should be a legal debt, con- 
tracted before the act of bankruptcy, though it may 
not have been yet due ; equitable debts, though put 
on a level with legal debts, and paid pari passu 
after proof, cannot enable the claimant to become 
a petitioning creditor. 
IX. Petitioning creditor — Character of his debt, — 
1. The debt of the petitioning creditor must be a 
legal debt; equitable debts (though they may be 
proved for the purpose of a dividend) will not enable 
the claimant to foe a petitioning creditor. 2. It must 
have been contracted (though it need not be payi- 
able) before the act of bankruptcy. But the fiat will 
not be invalid by reason of any act of bankruptcy 
prior to the debt of the petitioning creditor, pro- 
vided there be a sufficient act of bankruptcy subse- 
quent to such debt. Moreover, the debt must be of 
the requisite amount, and not have been contracted 
after the debtor ceased to be a trader (Dawe v^ 
Holdsworth, Peake'aN. P. C. 64). 

X. Petition for adjudication — Debt not due. — The 
petitioning creditor*s debt must have been contracted 
before the act of bankruptcy, but no acyudication is 
invalid by reason of any act or acts of bankruptcy 
prior to the debt or debts of the petitioning creditor 
or creditors, or any of them, provided there be a 
sufficient act of bankruptcy subsequent to such debt 
or debts (12 & 13 Vic, c. 11, s. 88). The object of 
this enactment is to prevent an adjudication regularly 
obtained being defeated by prior acts of bankruptcy. 
A debt payable at a certain future tiine, if contracted 
either in writing or verbally, upon a valuable con- 
sideration, will support an abjudication, though the 
act of bankruptcy be committed between the contract 
and day of payment (same s. 91 ; Archb. Bankr. 72. 

XI. Kind of debts which may be proved — General 
statement, — ^When the acooimts of the assignees have 
been audited, and a dividend declared, payment out 
of the effects is made by the assignees at so much in 
the pound to all creditors who have proved. The 
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following 18 a genend •Ut cm cnt of the debts which 
may be prored : — 1. Legal aad equitable debts ariiiiig 
out of judgments and recognizances, and other debts 
by specialty, And debts by mere simple eontiaet 
2. Debts not payable al the time of the diTidend 
made ire to be proved aad paid equally with the 
rest, deducting a rebate of tateiest (12 & 18 Yie^ e. 
105, s. 172). So claims upon insuranees and bot- 
tomry may be proved after the contingency happens^ 
allhougfa it does ;ioi happen until alter the filing of 
the petitian (/d. s. 174) ; and an a^muity creditor is 
entided to have the existing value of his annuity, 
and to prove for theanHinntasoertainedby the court. 
I>ebts payable on a c^tingency after being valued 
Ivy the court. 

- Xn. Jitdgmeni ere^Sian — Dimiemdt^ — la the dis- 
tribation of dividends, judgments aad recogniaanees 
not a year old (which, as debts of record, have at 
other times a priority) are put on a level with debts 
fay mere rimple contract, and are paid jMiri ^asm^ 
after the landlord's year's rent, and the wages ^f the 
deiVs, servants, labourers, and workmen of the 
bankrupt to the amount allowed by section 169. But 
judgmeata, if entered up a year before bankruptcy, 
are a charge on the lands of the debtor, and are 
therefore entitled to be paid Uiereout (12 ft 18 Tie. 
e. 106, ss. 183, 184; 1 ft 2 Vic. e 110, s. 18 ; Key, 
div. ''Bttikruptey,'' pp. 89, 90, 2nd edit). 

XnL JwU. crediior^ separate ettate, — ^A joint cre- 
ditor is entitled to a dividend oat of the separate 
esttte only after the separate creditors have been 
fully pdd; but if there be no joint esUte at aU, or 
aay solvent partner (fiar the doctrine is said to be 
confined to the cases of partners in trade. Key, div. 
«' Bankrupt^,'' p. 29, 2nd edit), the joint crediton 
may prove against and receive dividends ftom the 
aeparate estate (Archb. Bank. 427, 8th edit). 

XrVT. Le^ oMd eqttiiable mortga^. — ^Where a 
creditor has a legal mortage with a power of sale 
he may proceed to exercise that power, aad the same' 
is the case with an equitable mortgagee having such 
a power, bat it is very rare that there is such a 
power in the case of an equitable mortgagee. If 
there be no such power leave oK the court should 
first be obtained on a statement of the accounts 
between the parties, and iadeed, it is usual to pursi^e 
this course though there be a power to sell (^see 
Key, div. " Bankruptcy, " pp. 101—104, 2nd edit; 
Rules of 19 Oct 1852, pL 65). 

XV. DUlbrtm vAea meuatger m pauestio*.^ 
Though it isa general rule that goods in the cnstody 
of the law cannot be distrained, yet goods in the 
enstody of the messenger may be dutrained (for 
one year's rent), as the messenger is^ for the purpose 
of possession, bat the agent of the assignees in 
whom, by dperation of law, the goods are deemed to 



be vested. In fSKt, it seems that nothing short of 
removal of the goods off the premises will prevent 
the landlord from distraining (Briggs v. Lowiy, 8 
Mees. and W. 729 ; 20 Law Tim. Rep. 267 ; 1 Atk. 
R. 104; Key, div. ''Bankruptcy," p. 90, 2nd edit). 



REPORT OF THE COUNTY COURTS 
COMMISSIONERS. 



The conqnissioners appmnted to inquire into the 
working of the county court and to point out a^y 
amendment which may have been suggested by 
experience, have made their first report It is a 
clear and elaborate document, very instructive even 
aa a sketch of the constitution, jurisdiction, aad 
pnctice of the courts, bat nevertheless too long to be 
allowed in oar columns a place reserved for more 
practical matters. Neverthdess, as th^ alterations 
recommended by them are likely to be adopted, in 
future, we intend to give a summary of the recom- 
mendations or conclusions of the report so that oar 
readers might judge of their value by comparing 
tiiem with the observations of their own experience. 
Mjeiffin i0wrt9 dic 9 i dt i m 

The report begins by comparing the procedure in 
the superior courts with that established in the 
county courts '* Li the former the means adopted 
for .separating questions of law firom those of fkct, 
the exertions of skilled advocates accustomed to 
practise in the central tribunals of the country, the 
attendance of a learned and enlightened bar, ia 
whose presence each judge is required to fiilfil the 
functions of his office, the facility for reviewing his 
opinion and direction, and for appealing firom the 
decision of the full court, are calculated to insure 
the satisiketory administration of justice. On the 
other hand, considerable delay and expense neces* 
sarily result from bringing the machinery of those 
eoui:t8 into full activity. 

*^ CwtUjf coartt.— In the county courts, the absence 
of any pre-appointed means of separating questions 
oflkw from those offset, the non -employment gene- 
rally of legal advocates, the non-attendance of a bar, 
the rapidity of the proceedings, and the power of 
the judge finally to decide on all questions of law 
and fiict, except where the claim exceeds £20 in 
amount, render the judgment of the court less secure 
jgainst miscarriage. On the other hand, the county 
court is near to the residence of the suitors, and the 
proceedings are simple, cheap, speedy, and final. 

^^Ciaims of ^tuuiderabU amount best decided in 
snperior comrte. — In "claims of considerable amount, 
we are of opinion that the inconveniences incident to 
the administration of justice in the superior courto 
are counterbalanced by the greater certainty in the 
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application of the mles of law thaa can be expected 
in a tribunal so cdnstituted as tiie county court. 

^^ Small claims heneficiailbf decided in county coitrC. 
— ^In claims of small amount we think that the evils 
caused by an occasional miscarriage are more than 
counterbalanced by the., advantages .presented by a 
local tribunal, the proceedings of which are simple^ 
cheap, speedy, and final. 

^^Small^^ Claims defined, — It may perhaps be 

. difficult satisfactorily to define the word '^ small," as 

it is a word of relation, but we think it may be con- 

remently treated, fbr the puq^oses of jurisdiction, 

as embracing claims not e^iceediiig JE20. 

'^ In former class of ^Uns, consent^ express or tm- 
pUed^ should be reqtrired io give jurisdiction to edutUy 
tfourf.— AYith regard to daims exceeding £20, Mt 
not exceeding £60 in amount, we- think the jum*:^ 
cl&tion should remain contuirent as at present, but 
that such claims should be subject to removal by 
the defendant on certain conditioi^ hereafter spe- 
cified ; and we are of opiuion tiiat claims of a greater 
amount, or such as involve ^u^stions otherwise ex- 
eluded from the jurisdiction, should be decided by 
the county courts only where consent has jbeen 
given for that purpose by both parties, or a supermr 
tribtinal has directed the matter to be disposed of m 
the county oourt 

^^ Powers to he increased without organic change. -^ 
We thixdc that the powers and procedure of the 
court should be increased and improved, without 
making any oi^ganio change in its constitution, so as 
cto render it as efficient as the nature of the tribunal 
will permit. 

^' Division of suhJect.^^We propose to divide our 
recommendations on the subject of jurisdiction into 
two parta-^first, with reference to increasing the 
present jurisdiction of the courts; secondly, with 
reference to the introduction of additional securities 
for the due exercise of that jurisdiction. 

**I. — VVrTH Reference to increasinq the 

PRESENT JURC0DICTION <)F THE COURTS. 

** We will tirst consider the jurisdictior of the court, 
so far as it e:i^tends to claims not exce^divg £6 in 
tort, land £20 in contract, and which m&fkfe treated, 
except in certain cases, as its exclusive jurisdiction. 
: Secondly, the jurisdiction in tort, where the claim 
Qxcceds £5, but does not exceed £50, and in con- 
tract where it exceeds £20- but does na£:^xceed £50, 
which is its principal jurisdiction concurrent with 
that of the superior courts. Thirdly, the jurisdic- 
tion in claims bcyoiid that amount, and in certain 
otherwise excluded questions, which is the juris- 
diction by consent. 

** Exclusive Jurisdiction, 

''^Cotuitg c6urt originaUg inttndcd to he a smiU 



debts court — Experiment successful, — ^First, then, as 
to. that which may be treated^as the exclusive juris- 
diction of the court, in consequence of the penalty 
by deprivation 6f costs in the superior co^, should 
tX^ plaintiff not recover a sum to the amo^t of £20 
or £5, according to the nature of the claim. The 
object which the Legislature had in view when it 
e9tabliahed the county court evidently was, to secure 
to the public the benefit dfa locaLtribunal, in which 
claims of a moderate amount, ssiainot complicated 
in their nature, might be enforced with cheapnesa 
and. rigidity. During the seven years which have 
elapsed since the.^B|tablishment of the courts, the 
experiment has bm enunently successful, and 
benefits have been conferred on the community by 
means of these courts which it is perhaps difficult to' 
exaggerate. Honest claims have been enforced, and 
iiyuries have been redressed, whicli the expense, 
distance, and delay incident to the proceedings of 
the superior courts placed in effect beyond the power 
of the law. Facility to enforce rights has checked 
the commission of wrongs, and thus a more desirable 
state of credit and morality ha%^been produced. 

^^Jurisdiction might he extended — Malicious Prosecu^ 
<iOR. —The consideration which we have bestowed 
^upon the subject has not induced us to recommend 
any considerable extension of the jurisdiction of the 
court We think, however, that as actions for false 
imprisonment are now within the jurisdiction, actions 
for malicious prosecutiDn might be properly brought 
within it.' 

" Matt^ of tide by consent^ wiA certain Modifica- 
tions, — We also recommeS^ that the proviso oontained 
in sec. 58 of the 9 & 10 Yic c. 95, by which certain 
questions of title are excluded from the jurimUction 
of the court, should continue in force, unless both 
parties should at the trial cmisent to the judge 
deciding the question in dispute. We think that 
such a jurisdiction might be beneficially conferred 
by the consent of both parties, where tiie question 
arises incidentally to the daim which it is the imme^ 
di^te object of the action to enforce. T^us, an ac- 
tion may be throught for the value of a treorwhich it 
is alleged that the defendant has wrongfiUly cut 
down. The detence may be, that the tree was 
growing on the defendants own land. The question 
of title to the freehold then becomes a question inci- 
dentally arising in the cause, but which must he 
decided in order to dispose of the claim. Again : in 
an action for rent, if the tenancy under the plaintiff 
he denied, a question of title to the tenement may 
arise. Both parties mi^ be quite willing that the 
judge of the county court should decide between 
them, but, as the law now stands, the judge has no 
power to do so, and consent would not confer juris- 
diction for this purpose* 
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" We recommend, therefore, that if both parties 
are willing to have the case decided by the county 
court judge, an entry to that effect should be made' 
on the minutes of the court, and then that the 
judgment should be binding on the parties, so far 
as the immediate question in dispute is concerned, 
but should not be evidence of title between the 
parties or persons claiming by, through, or under 
them in any other proceeding. The pibrti^s might 
thus have the benefit of a proceeding similar to that 
of a reference to anm-britrator, and obtain an imme- 
diate decision at a small expense, instead of being 
fiireed to proceed in a superior court, at an expeiise 
snd with an amount of inconyenience far exceeding 
the value of the matter in dispute ; and by the pro- 
vision which we recommend on .^e subject of 
evidence, fiiture rights of ulterior proceedings would 
not be compromised. 

" It will be observed, that we do not recommend 
that jurisdiction should be conferred in such cases 
where the immediate object of the action is to re- 
cover something which the proviso enacts shall 
not be within the jurisdiction of the court; as, for 
instance, an action for tolls, or an. action for the 
recovery of a tenement not witbin Uie meaning of 
■ee:i22. 

"Cociv an judgment ly default iatuperior court not 
to lii jaiknrod, — ^Th* present law as to costs in the su- 
perior court, so fiff as it affects jurisdiction, should, we 
thi^, renuun unaltered, with the exception, that 
where an action Is brought in the superior, court on 
a contract to recover a less sum ^han £20, and tlie 
defendant suffers judgment by default, the plaintiff 
should recover no costs, unless, upon application, a 
judge of a superior court shpold otherwise direct. 

" Subfeci to excepttons. — ^This deprivation of cbsts, 
however, we prouwe should be subject to the 
exceptions containeoln sec. 1^8 of the 9 & 10 Vic. c 
95, where the parties reside more than twenty miles, 
ap^ or the other circumstances contemplated by the 
secticm exist, 

*' Concurrent jurisdiction. 

*' Secondly, we will consider the concurrent 
jurisdiction where the amount of the claim exceeds 
£b in tort, and £20 in contract, but does not exceed 
£60. In those eases the choice of tribunal between 
the superior court and the county court is vested in 
the plaintiff. This jurisdiction as to claims above 
£20 was first conferred on the county court in the 
month of Ausuat, 1850, and has been exercised to a 
rery considerable extent, as uq less than 89,580 
plabits, both in tort and contract, rangpng in ai^iount 
between £20 and £50 inclusive, hove been entered 
in the county courts between the time of passing the 
act and th^ Slst December, 1853 ; aod of these 
22y90S hAYi been tried. 



** It may be useful to state the number of such 
pluhts which have been entered and disposed of in 
each year respectively since the passing of the 
Exteni>fon Act, 13 & U Vic. c 61. 

^*In 1850 there were 4297 plaints entered, and 
2436 causes tried; in 1851 there were 18,446 plaints 
entered, and 8236 causes tried ; in 1852 there were 
12,567 plaints entered, and 7020 causes tried; and in' 
1858 there were 9270 plaints entered and 5276 
causes tried. 

^^DrfendanCs implied assent required to give jurisdic' 
tion in such cases. — We are of opinion tiiat in such 
cases the defendant should' have an opportunity of 
expressing his dissent firom the plaintiff ^s choice of 
tribunal. We see no objection to the plaintiff beini^ 
permitted, as at present, to exerdse his option in the 
first instance, for he must in all cases initiate the 
proceedings ; bat the defendant, if not disposed to try 
the cause before the county court, ought to be 
permitted to try in the superior court without ascdgn- 
ing any reason, on giving satisfactory proof that his 
objection is not for the purpose of delay. For this 
purpose he should be required to give, in the county 
court, security for the amount claimed, and costs 
in the superior court, or to makes deposit to the like 
amount, not exceeding in the whole £150, the costs 
in the court below being treated as costs in the cause. 
The plaint might then be transmitted to such one of 
thes superior courts as the ' plaintiff should direct. 
If^^owever, the defendant do not declarejiis dissent, 
and comply with the condition above mentioned, 
within such time as shall be fixed by the practice of 
the court, he must be taken to assent to the cause 
being tried by the county court, and that tribunal 
may then dispose of the cause in the usual way. 

*^This right of removal we intend to be in addi- 
tion to the power to remove already existing by law 
in such cases. 

^^ Balance on allowance of set-off recoverable in 
county court. — ^We are further of opinion, that if the 
sum claimed be a balance alleged to be due not ex- 
ceeding £50, after making allowance for a set-pff, if 
the claim and counter-claim do not respectively 
exceed £200, the case ought to be within the con- 
current jurisdiction. 

'^ Where claim in superior court reduced to £50 by 
^et'offf ^., case may be referred to county court. — We 
also think that the concurrent jurisdiction may be 
rendered beneficially available by extending it to 
actions of malicious prosecution, and by enabling a 
judge, where, in an action brought in the superior 
court, it appears that a sum not exceeding £50 is 
claimed in an action of contract, or that the claim is 
reduced, by set-off, payment, or otherwise, to a sum 
not exceeding £50, to direct, on the application of 
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either party, and on such terms as he shall think fit, 
that the cause shall be heard in a county court. 

'^ Ques^M of tide decided by cotuenL — Our recom- 
mendations with reference to deciding questions of 
title by consent, where the amount in dispute does 
not exceed £20, extend to cases where the daim 
exceeds £20, and does not exceed £50. 
^^ Jurisdiction by Consent. 

'^ Thirdly, with reference to the jurisdiction by 
consent (see Rep. pp. 181, 238). This power was 
conferred on the court by the 17th section oime 
13 & U Vic. c. 61. 

'* Parties to be permiUed to. refer any question within 
Ike jurisdiction of courts qf common law, except actions 
for criminal conversation, — ^The principle of the sec- 
tion now under consideration is to permit parties, if 
so inclined, to refer to the dounty court judge as to 
, ad arbitrator ; and we are of opinion that the prin- 
ciple should be applicable not merely to the matters 
enumerated in the aboye section, but should be ex- 
tended to all questions, whether of law or fact, in 
which the courts of common law have jurisdiction, 
except claims for damages in respect of alleged 
criminal conversation. We think that claims of the 
latter description ought not to be made the subject 
of a proceeding by consent, as such a proceeding 
might be mischievously used, with the ulterior 
object of obtaining a divorce, in which the interests 
of the wife might in her absence be collusively 
sacrificed. 

"jMixfe of consent to be retained. — ^We think, how- 
ever, that Uie provisions of the statute as to the mode 
in which the consent of parties is required to be 
given should continue. 

** Ejectment. 

*^ We have already referred, in our statement of 
the jurisdiction, to the power with which the county 
court is invested in certain cases to restore posses- 
sion of tenements where the annual rent or vsliie 
does not exceed £50, and no fine has been paid 

" This jurisdiction to be extended. — This jurisdiction 
has been found beneficial to the public, and, subject 
to some modification, might be usefully extended. 
We think that the county court ought to have juris- 
diction only in those cases where the amount of the 
annual rent and annual value does not exceed £50. 
Unless such an alteration in the law be made, the 
jurisdiction would continue to embrace a class of 
cases which the Legislature could not have intended 
to be decided in the county court. Thus, in the 
case of land let on a building lease, the reserved 
rent might not exceed £50, but the value of the 
houses erected upon it being of many thousand 
pounds* value, the annual value might far exceed 
£50. We therefore recommend that where the 



annual value of the premises sought to be recovered 
exceeds the amount of £50, although the >rent re- 
served does not exce^ that amount, the case should 
not be within the jurisdiction of the county ooort. 
With this alteration of the law, we think ^at this 
jurisdiction might be usefully extended to eases 
where one half year's rent is in arrear, and the land- 
lord or lessor has a right by law to re-enter for non- 
payment thereof, but no sufficient distress has been 
left on the premises to countervail such rent ; and 
also to the case of mortgages where the money lent 
does not exceed £100, and the mortgagee is entitled 
to obtain possession. In the latter case we think 
that the judge should have power to postpone grant- 
ing a warrant of possession for any period which 
the judge might think fit, and should be invested 
with the same powers as might be exercised by the 
court in pursuance of the first Common Law !Prooe- 
dure Act, sec. 219, in actions of ejectment between 
mortgagee and mortgagor. 

" Notice of proceeding to be given by tenant to tntsK- 
didte landlord. — ^We think it also a desirable pro- 
vision, that where a sub-tenant is served with a sum- 
mons at the instance of the superior landlord, he 
should be bound to give notice to his immediate 
landlord, who should be entitled to come in and 
defend. 

" Claim for mesne profits may be joined. — ^We also 
think that it would be convenient that a daim for 
mesne profits not exceeding £50 in amount should be 
allowed to be included in a plaint for the recovery of 
possession of the demised premises. 

** Judge's decision siibject to appeal j as in ordinary 
cases. — We are, however, of opinion that the finality 
of the judge's decision in cases of the above descrip- 
tion should be modified, and that an appeal ought to 
be allowed where the annual rent and value of the 
premises or the mortgage debt exceeds £20. 

*^ This mode of appeal to continue, besides cross 
action, as at present. — It appears to us that this mode 
of appeal should be allowed in addition to that pro- 
vided by sees. 126 and 127 of the 9 & 10 Vic. c. 95, 
as stated Rep. p. 246. 

" Replevin. 

" The proceedings in replevin may, in our opinion, 
be materially improved by the introduction of certain 
alterations, which we shall proceed to state. 

" Amendments suggested. — We recommend, first, 
that the clerk of the county court should be the 
sole replevin clerk in each district, and perform all 
the duties of that officer. Secondly, that the reple- 
visor should be permitted, instead of giving security, 
to pay into the hands of the clerk a sum proportioned 
to the amount of the rent claimed or the damage 
alleged to have been done, such sum, in case of dis--' 
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pule, to be settled by tbe clerk, together with a 
certain sum for costs. Thirdly, that a similar snb- 
atitntion of payment of money instead of giving 
security under the statute should be permitted when 
the plaint is removed. Fourthly, that the replevisor 
if desirous of trying the cause in the superior court^ 
should, on making a declaration fdmilar to the statu- 
tory one, be permitted to give security, or pay 
money into the hands of the clerk ; and that on such 
security being given or payment made, the chattel 
should be delivered to the replevisor, and the actioA 
of replevin be at once commenced in the superior 
odurt Fifthly, that .if the replevisor be desirous of 
proceeding in the county cotirt, the practice as to 
removal now prevailing under the statute should 
continue, but modified by 'the right to deposit money 
instead of giving security. Sixthly, that where tiie 
cause is not removed by either party, the decision of 
the judge on questions of law should be subject to 
appeal, in the same manner as on ordinary claims in 
cases where the rent or damages exceed £20. 

** In other rtsptcts praeUce to remain. — ^Except so 
far as the suggested alterations extend, we tiiink 
that the present practice in replevin should continue 
unaltered. 

" Interpleader. 

** Jurisdiction by interpleader generally^ vested in 
eovnty conrt. — ^The county court has at present juris- 
diction in cases of interpleader, arising out of claims 
made on chattels taken in execution, but has no juris- 
diction in other cases, where interpleader is allowed 
in the superior courts. We are. of opinion that such 
a jurisdiction should be conferred on the county 
court, and that wherever interpleader would be per- 
mitted in the superior courts of law, the suitors in 
the county couri should be allowed a similar pri- 
vilege. 

*' Decision of county court judge subject to appeal^' 
even in ease of goods taken in execudon.-^We tiiink 
that in the cases last-mentioned, and in those where 
claims are made on goods taken in execution, the 
dedaion of the county court judge ought to be sub- 
ject to appeal, in the same manner and on the same 
grounds as in ordinary claims exceeding £20. 

'^ Where second action in superior courts jurisdic- 
tion of county court not to be ousted. — Where, in cases 
of interpleader, the second action is brought or 
threatened in tiie superior tribunal, we think that 
the right to interplead ought still to be reserved to 
the defendant in the county court. In the event of 
an issue being directed by the judge of the county 
court, he might select that tribunal to dispose of it 
which appeared to him most convenient for the 
purpose. Should a proper cape be shewn for alter- 
ing the tribunal before which the case was so directed 



to be tried, a judge of the superior court might be 
enabled to interfere. 

^* Acknowledgments by Married Women. 

''We think also that it would be desirable to ena- 
ble the judges of the county courts to take the 
ackQowledgments' of married women, in pursuance 
oftheS&^Will. 4, c. 74. 

'' IL — ^WrrH RBFEBENCE TO ADDITIONAL SBCUIUnXS 
FOR THE DUE EXERCISE OF THE JUBISDICmON. 

'' We will consider, first, proceedings for the re- 
moval of causes ; secondly, prohibitions ; thirdly, 
appeals. 

" Certiorari. 

^^May be granted in claims not exceediny £6^ on 
special grounds. — As a general mle, the amount of 
ike claim is a convenient test of the importance of 
the question to be determined, and therefore it is 
generally desirable that where a. claim does not 
exceed £6, the cause should be irremoveable. But 
it occasionally happens that questions of great difil- 
culty, both of law and &ct, arise iii cases where the 
amount in dispute does not exceed £5. 

^^ Security for^ or deposit of amount of claim and 
costs. — ^We recommend that where a cli^m, whether 
in tort or contract, does not. exceed £5, it shall be 
competent for the defendant to remove the plaint 
into one of the superior courts, by leave of a judge 
of those courts, but only on giving security for the 
claim and costs in the superior court, not exceeding 
£100, or on depositing that, amount, and on such 
other terms as the judge may think proper to impose. 

" In larger claims.-— >Ab before observed, it is com- 
petent for a defendant to remove a plaint for a sum 
exceeding £5, and not exceeding £50, firom the 
county court, by permisnon of a judge of the superior 
"•ourt, on such tenns as he shall think fit. 

'' Security or deposit required.^—We are of opinion 
that in such cases the law should remain unaltered, 
except that the judge should further be empowered 
to make the costs of the proceedings in the county 
court, which under the present law are lost to the 
party, costs in the cause. 

^^ Proper checks on vexatious removals. — While, 
however, we recommend greater facilities than now 
by law exist for removing causes from the county 
court, we are anxious that« such facility should not 
J^ jised for the purpose of vexation or opprea^on. 

" Applications for certiorari may at present be re- 
peated. — ^By law, if one of the superior courts, or a 
judge thereof, refuse a writ of certiorari, it is com- 
petent for the applicant to renew his application in 
either of the other two courts, and in the event of a 
second refusal, he may apply to the third court. 
This state of the law appears to us inconvenient 
We recommend that one application only should be made. 
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" Notice of obtaining writ to be ffiven on pain of coats 
by order of county court judge, — We further recom- 
mend that in all cases where a certiorari has heen 
obtained exparte for the removal of a plaint from 
the county court, and the party obtaining it has not 
lodged the writ with the clerk of the county court 
two clear days at the least before the day fixed for 
hearing the plaint, and if he has not given notice 
to the plaintiff of such certiorari having been ob- 
tained one clear day at the least before the day fixed 
for hearing the plaint, the judge of the county 
court ought to be empowered, at his discretion, to 
order the party obtaining the certiorari to pay all 
costs of the day, or so much thereof as he shall 
think fit, if the court or judge granting the certiorari 
has made no order respecting such costs. 

" Application in certain cases a stay of proceedings. 
— ^We think that a court or judge to whom an appli- 
cation is made for a certiorari to remove a plaint 
from a county court, or to whom application on 
afiidavit is made for a rule or summons to shew cause 
why a certiorari should not issue, ought to be em- 
powered in either case to grant a rule or summons 
to shew cause why a certiorari should not issue ; and 
that such rule or summons, if so directed, should be 
a stay of proceedings until the determination of such 
rule or summons, or until the court or judge shall 
otherwise order ; and that the party applying should 
serve a copy of such rule or summons upon the clerk 
of the county court ; and if such copy be not served 
upon the clerk of the county court two clear days at 
the least before the day fixed for hearing the plaint, 
and if the rule or summoifii^ be not served on the 
plaintiff one clear day at the least before the day 
fixed for hearing the plaint, the judge of the county 
court should be empowered, at his discretion, to 
order the party applying to pay ril the costs of the 
day, or so much thereof as he may think fit, unless 
the court or judge granting the rule or summons has 
made some order respecting such costs. 

" Writs of Prohibition. — We recommend that 
restrictions similar to those which we think 
desirable in the case of writs of certiorari, except as 
to deposit of or scciurity for costs, should, so far as 
they are applicable, be imposed on writs of prohibiton. 

" We further recommend, with regard to the writ 
of prohibition, that where it is directed to the judge 
of thd county court, the decision of the superior 
court should be final, and that no declaration or 
further proceedings in nrohibition be allowed. 

Appeal. 

'^^ Decisions of judges of superior courts subject to 
appeal. — ^As a general rule, the decision of every 
judge of the superior courts is liable to be reviewed 
by some higher judicial authority. Upon the 



beneficial influence of such a rule it is unnecessary 
to enlarge. 

*^ In claims not exceeding £20.^In causes peculiarly 

* within the jurisdiction of the county courts, however, 

one important object sought to be attained is finality, 

with which a right to appeal would injuriously 

interfere. 

'* No appeal should be allowed. — ^We think, there- 
fore, that it would be contrary to sound principle to 
allow an appeal, either on questions of law or fact,, 
when the Aiatter in dispute does not exceed £20 in 
amount If any difiicult question of law be likely to 
arise in a cause of the amount we have mentioned, 
the facilities for removal already existing or which 
we have recommended would prevent a failure of 
justice ; and with respect to unexpected difiiculties 
arising at the trial, they must be exceptional, and 
should not interfere with the general principle of the 
jurisdiction. 

*^ In other cases right of appeal should remain as at 
present. — ^With respect to claims which exceed the 
amoimt of £20, but do not exceed £50, and cases 
within the consent clause of the Extending Act, a 
right of appeal exists, and we are of opinion that no 
change should be made in the law in that respect. 

" Similar power of appeal in other cases within the 
legal jurisdiction. — ^We also think that the power of 
appeal should exist in all cases exceeding £20 within 
the legal jurisdiction of the court, including that 
branch which has lately been conferred in matters 
of revenue. 

*' Secondly, as to appeals on questions of fact 

"With respect to those questions, we are of 
opinion that whether under the exclusive, concur- 
rent, or consent jurisdiction, they ought not to bb 
allowed. 

" Mandamus. 

" In cases where it is necessary to interfere by 
issuing a mandamus to a judge or any other officer 
of a coimty court, in order to compel him to perform 
some specific act, we think it desirable that the 
superior courts of common law should have power, 
instead of issuing a mandamus, to grant a rule for 
that purpose; and on the same principle that we 
have stated in proceedings by certiorari or prohibi- 
tion, in order to prevent vexatious proceedings on 
the part of those who desire the interference of the 
superior court, the complainant should be limited to 
an applicatioti to one court for the purpose in 
question. 

" JUDGES, OFFICERS, AND ADVOCATES. 
" We shall now proceed to consider whether the 
present law, with reference to the judges,. officers, 
and advocates of the court can be beneficially 
altered. 



Aug. 1, 1855.] 



THE LAW CHRONICLE, 



87 



** Judge, 

^^ Povoer of judge to change venue in certain cases. 
— At present the judge has no power to change the 
Tenue to an adjoining district, when on reasonable 
gnroonds it appears to him that the cause might be 
more conveniently or more fairly tried there. The 
want of this power has been productive of complaints. 
We think that it would be beneficial that the judge 
should have power to change the ve^ue to an ad- 
joiniikg district, on the application of either party. 

*'' We think, also, that wh^n the judge is interested 
in the matter of the suit, it would be convenient to 
allow him to change the venue, in a similar manner, 
of his own accord, or at the instance of either party, 
or that th'e person having a claim on him should be 
enabled to sue in- ah adjoining district. 

'* Recommendations concerning the deputy judge, — 
Jn case of judge^s death, deputy to continue to i^t 
until new appointment. 

**/» case of jutlgeU death proceedings to continue 
from court to court. — ^It has also occurred, in conse- 
quence of the death of a judg^, that considerable 
delay, expense, and confusion have resulted to the 
parties litigant, as in such cases the proceedings are 
not continued to a subsequent court. 

**We recommend, therefore, that in such cases 
the proceedings should be continued to the next and 
any subsequent court, in the same minner as if they 
ha4 been adjourned in the ordinary way, and that 
no additional fees should be paid in respect of such 
adjournment. 

^* The same where judge unavoidably absent. — 
Similar inconveniences result where a court is not 
held in consequence of the sudden illness of the 
judge, or of some accidental circumstance which 
prevents his attendance. 

*^ To obviate the inconvience thence resulting, we 
make a similar recommendation. In the latter case, 
however, we recommend that the clerk should be 
required to enter on the minutes of the next succeed- 
ing court the cause of the judge^s non-attendance. 

*^*Not more than 150 summonses ought to be made 
returnable on any one day. — We think it right to 
observe that our attention has been drawn to a pre- 
judicial practice which exists in a few courts, of 
issuing a greater number of summonses returnable 
on one day than can be disposed of in a satisfactory 
manner in that period. In some instances more than 
300 summonses have been made returnable on one 
day. This is obviously improper, and we arc of 
opinion that the -greatest number of summonses 
returnable, on any one day ought not to exceed 150. 
We also think that it would be a great relief to 
suitors if no greater number than fifty summonses 
were made returnable at any one hour. 



»' Clerk. 

" We recommend that in case of death or removal 
of a clerk, the deputy, or one of the assistant clerks, 
or a clerk temporarily appointed by a judge without 
the sanction of the Chancellor, should perform the 
duties of such deceased or removed clerk, until a 
successor is duly appointed. 

^' We are of opinion that arrangements should be 
made to secure to each court the exertions of a chief 
clerk. 

" High Bailiff. 

" Similar recommendations in the case of high bailiff. 
— Where the high bailiff dies or is removed, observa- 
tions similar to those made in the case of the clerks 
are applicable. 

" In such cases we recommend that the duties of 
high bailiff be discharged by the assistant bailiffs 
already appointed, or by persons to be appointed by 
the judge or by the clerk, until a successor be duly 
appointed. 

" High bailiffs not to serve subpoenas. — With respect 
to one portion of the duties now discharged by the 
high bailiff, that of serving subpoenas, we think that 
he should be relieved from the performance of that 
duty, and that the parties requirincr the attendance 
of witnesses should be permitted to subpoena them. 

" Bailiff to act beyond limits of district in certain 
cases witJiout leave of judge. — ^We think it desirable 
that the high bailiff of each district should be pcr- 
mittwd, without leave of the judge, to serve oi 
execute the process of the court either upon oi 
against the person or the goods of the party liable, 
within 500 yards of the boundary of such district, but 
without being entitled to any additional fee in respect 
of the greater distance travelled for the purpose of 
such service or execution. 

" We shall hereafter consider, in connexion with 
the question of fees, the mode in which the high 
bailiff should be remunerated. 

"PROCEDURE. 

"We shall now* consider the procedure in the 
county court. It appears to us that some alterations 
are necessary in order to render its proceedings more 
efficient. 

" Witnesses. 

" Witnesses in custody to be brought up on judge's 
order. — ^We are of opinion that the judge of the 
county court should have power to issue an order 
commanding those who have the custody of {Prisoners 
required as witnesses, whether »vithin his district or 
not, to bring them up before the court, on tender, to 
person having the proposed witness in custody, of a 
proper sum to defray the expence's of the officer and 
prisoner going, remaining, and returning. 
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" Amendment. 

•* We- think that the provisions of the Common 
Law Procedure Act, 1852, with respect to amend- 
ments, might with benefit be introduced into the 
county court. 

'^ Judgment, 

" Effect of judgment exceeding £20 should m certain 
conditions he the same as that of judgment of like 
amount in superior courts. — ^With relation to judg- 
ments for sums exceediDg £20, we think, first, 
that the power of the judge to direct payment by 
instalments without the consent of the plaintifi^ 
should cease ; secondly, that upon a judge of a 
superior court at Westminster being satisfied that 
the judgment debtor has no personalty which can be 
taken to satisfy the judgment, the judgment cre- 
ditor should be permitted to sue out a writ of cer- 
tiorari to remove such judgment into one of the 
superior courts, and such judgment, when so re- 
moved, should have the same effect, and the same 
proceedings might be had thereon as oh a judgment 
of such court, except that no action of debt should be 
brought thereon without leave of the court, or a 
judge thereof. 

" Warrant: 

^^ Execution or summons for commitment to issue 
any time within six years. — By the present practice 
warrants of execution or summonses for commitment 
cannot issue where more than a year has elapsed 
since judgment was pronounced, without leave of the 
judge. 

" By analogy to the altered practice of the su- 
perior courts, we think it desirable that in such 
cases, if the judgment be not more than six years 
old, the warrant or summons should issue without 
leave of the judge. 

" Warrants of execution or for commitment to he in 
force for a year. — ^We recommend that the warrant 
should be in force for one year, but that at the expi- 
ration of every calendar month the bailiff should be 
required to enter in a book kept for that purpose 
whether the warrant had been executed, and if not, 
why not ; and that this book sHould be always open 
to inspection without fee ; and that in case of foreign 
executions, the bailiff of the foreign court should be 
required to make a similar entry. 
• " Executions. 

" Questions have arisen as to the mode of deter- 
miniug the priority of executions when sued out of 
the county ^ourt. 

*• Priority of executions from county court inter se. 
We think that the priority of executions sued out of 
the county court should be determined by the time 
at which an application is made to the clerk to sue 
out execution, and that he should be required to 
enter in a book to be kept for that purpose the pre- 



cise thne at which sucb ai^cstion was made. This 
provision is necessary, because the warrant is de* 
livered to the buliff by the clerk, and not by the 
party, as in the superior courts. The only effective 
step which a party can take for the purpose of suing 
out execution on his judgment is to direct the clerk 
to issue the warrant 

'* In conflict with executions from superior court. — 
Doubts have frequentiy arisen as to which execntiop 
is entiUed lo priority, where executions hove been 
issued against tiie same defendant fhmi the superior 
court and the county court. No express provisioii 
has at present been made upon this subject, and it ia 
important that the question o(, priority between these 
conflicting executions should be settled. 

** To depend on priority of instructions to clerk or 
delivery to theriff.—We think that the priority 
should be determined by the time of the delivery of 
the writ to the sheriff to be executed, or of the appli- 
cation to the clerk to issue a warrant to be executed, 
as the case may be." 

(To he continued) 



NOTES OF LEADING CASES. 



Voluntary conveyances for henefit of creditors — 
Creation of trust — Grantee being a creditor — Revoca- 
tion not allowed — Actual assent by grantee not neees- 
sary-^Siggers v. Evans^ 25 Law Tim. Rep. 213. — ^We 
have before (vol. 1, pp. 167— -170, 304) considered 
at some length the doctrine of the revocability of a 
voluntary conveyance by a. debtor for the benefit of 
his creditors where the deed has not been commu- 
nicated to the creditors. We have now to call atten- 
tion to a case establishing a most important distinc- 
tion, and one which will go fiu: to do away with the 
power 6f revocation (which, indeed, is a power very 
desirable to be abridged) where the grantee or as- 
signee (as very frequently is the case) is a creditor 
of the grantor or assignor. In the above ease of 
Siggers v. Evans, the Queen^s Bench have decided 
that an assignment by a debtor to a credito in trust 
for the payment of the latter and other creditors, 
after being communicated to the assignee,. cannot be 
revoked by the assignori and is not void as a volun- 
tary conveyance, the rule on that subject being 
inapplicable to a case where the deed is made to 
one who has a beneficial interest, and not a. mere 
power. Nor is any actual assent expressed by the 
assignee necessary, in order to vest the property in 
the grantee or assignee, so as to defeat an execution 
coming in afler the assignment (see the cases, stated 
vol. 1, pp. 167, 170, of Garrard t. Lauderdale, 3 
Sim. 7 ; 2 Russ. and Myl. 451 ; Walwyn v. Coutts, 
3 Mer. 707 ; Acton v. Woodgate, 2 Myl. and Ke. 
492 ; Harland v. Binks, 15 Qu. Ben. R. 713 ; Smith 
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T. Keating, 6 Com. Ben. Rep. 136 ; Smith y. Hurst, 
10 Hare, 30). In delivering the judgment of the 
Court of Queen's Bench upon the point in the above 
case as to whether, under the circumstances, the 
deed remained a voluntary conveyance revocable by 
the assignor without any trust having been created, 
according to the doctrine of Garrard v. Lauderdale, 
in equity, and recognised at law in Smith v. Keating, 
Lord Campbell said : — 

^* The doctrine by which it is sought to avoid the 
deed is, that where a man makes a conveyance of- 
his property to trustees in favour of his creditors of 
his own accord, without a previous bond, and without 
a communication to them, the deed is revocable and 
void as against the creditors as a voluntary convey- 
ance ; and, therefore, although the trustees may 
assent to it, it has no operation to pass the property 
as against the execution until a trust has been created 
in fkvour of the creditor imder the deed. The 
courts of equity have held, and the courts of law 
appear to have followed the holding, that the trustees 
in such cases are merely mandatories in whose hand 
the property has been placed for the purpose of dis- 
tribution amongst the particular persons named in 
the deed ; and the well-known principle has been 
admitted, that the parties placing money in the hands 
of a third person for distribution amongst creditors 
or others have a right to countermand it and rescind 
the distribution of the fund, as between them alone, 
in the hands of the agent until some right has been 
created in the parties to be benefitted by the distri- 
bution. The authorities will be found clearly decisive 
as to the principles on which the rule was supposed 
to be founded, and as to the deed ceasing to be 
voluntary and revocable within the rule when the 
trust is created. But some difference of opinion 
appears to have existed as to whether an actual 
expression of assent to the deed on the part of some 
cue or more of the creditors, is or is not necessary. 
The argument on the part of the defendant rested 
on the proposition that the deed remained revocable 
and voluntary until an actual assent to the deed on 
the part of some one or more of the creditors is 
given ; and it was contended that an implied assent 
would be insufficient. The authority relied on for 
this position, is the opinion said to have been ex- 
pressed by Shadwell, V. C. in Garrard v. Lord 
Lauderdale, that a communication would not be 
sufficient without assent ; but this is merely a dictum 
of the learned judge, and was not necessary for the 
decision of the case, and it will be found that Sir 
John Leach, a Master of the Rolls, in Acton v. 
Woodgate, and Sir J. Wigram, V. C. in the case of 
Kirwan v. Daniel, appear to have entertained a con- 
trary opinion. Wightman, J., in the last case in 
this court, of Harland v. Binks, founded his judg- 



ment on its not being necessary that a creditor in 
such a case should have irrevocably bound himself 
to come in under the deed ; and he appears to have 
thought, in conformity with what was thrown out 
by Sir John Leach, that the commimication of the 
trust by reason of which the creditor may not have 
pursued his remedy, or the position of the mandatory, 
was sufficient to make the deed no longer revocable, 
On these authorities we entertain great doubt whe- 
ther the deed ought not to be considered as free 
from the objection of being revocable, as being known 
to the creditors to whom the trustees under the deed 
had given notice. But we do not consider it neces- 
sary, for the purpose of the present case, to decide 
whether there must be an actual assent, or whether 
the communication to the creditors is not sufficient, 
inasmuch as we think the doctrine that the deed, 
being considered as a mere power in the hands of 
the mandatory or agent, revocable untU the deed 
is pommunicated by the agent, or assented to by the 
creditors, does not apply to a case where the deed is 
made to one who has a beneficial interest under it, 
and such a person cannot be considered as a mere 
mandatory mthin the rule as to revocation, as laid 
down by Lord Eldon, in Walwyn v. Coutts,' and 
referred to by Shadwell, V. C.,^ in Garrard v. 
Lord Lauderdale, as the foimdation of his decision; 
that rule is, that where a person does, without the 
privity, without receiving consideration, and without 
notice to any creditor, make a disposition as between 
himself and the trustees for the payment of debts, he 
has merely directed the mode in the deed in vrhicii his 
own property shall be applied for his own J>enefit and 
that of the general creditors, and the creditors named 
in the schedule are merely persons named there for the 
purpose of showing how the trust property under the 
deed shall be applied for the benefit of the volunteers. 
Sir John Leach speaks of the rule as showing that 
where a conveyance is not communicated to the 
creditors and they are not in any way privy to the 
conveyance, it has merely the same effect as if the 
debtor had delivered money to the agent to pay the 
creditor?, in which case there might be part payment 
and communication without the agent of the creditors 
had recalled the money so paid ; and the judges of 
this court, in Harland v. Bmks, treat the rule as 
depending upon the principle of the right of the 
assignor to revoke whilst the money is in the hands 
of the agent, according to the cases of Walwyn v. 
Coutts and Garrard v. Lord Lauderdale, and other 
cases of the same description. It is too late, now, to 
consider how far the principle of the right to revoke 
the authority of the agent was at all applic- 
able to the case where the legal interest was Intended 
to pass under the deed. In equity, where the real 
intention of the transaction is looked at, it has been 
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established that the object being that the party shall 
distribute as agent, the principal may revoke till the 
agent has bound himself to the creditors ; and the 
courts of law have followed the decisions of the 
courts of equity in this respect. We do not think, 
however, we ought to extend this principle by apply- 
ing it to a case where a party taking a legal interest 
under a deed has also a beneficial interest. In such 
case, it seems impossible to treat him as a mere man- 
datory; no assent of any third party as creditor to 
come in under the deed can be necessary to perfect 
his title, and he seems to have a right to claim 
directly under the deed as a party taking an equitable 
interest, and not as a mere mandatory who does not 
obey the directions, and who is subject to the revo- 
cation and the orders of his principal. It was said, 
indeed, that in Acton v. Woodgate, the trustees were 
creditors. That certainly was the fact, but in that 
case they did not choose to claim under the trust deed, 
but may be considered as renouncing any title under 
it, which they had a clear right to do, as th^ 
creditors who had been held not to be* necessary 
parties had refused to come. in under the deed. The 
point as to the trustees being creditors was not taken 
in that case^ and there was enough to decide the 
case in favour of the trustees claiming under the 
second deed without reference to the question we are 
now considering. We think we cannot consider this 
deed, which is made to a creditor as trustee for. 
himself and otiers, could be revoked by the assignor 
after it was communicated to the assignee, or that it 
was a void deed within the rule referred to. 

SeUoff (vol. 1, pp. 28, 802, xxxviii) Personal 
represetUatives — Watti v. Rees^-Mutual dihti. — ^Wc 
have already at some length noticed (vol. l^ pp. 28, 
24) the state of the law as to the right of a defendant 
sued by an administrator, as such, to set-off a debt 
due from the intestate in his lifetime to him, and 
seen that in the case of Watts v. Rees (8£xch. Rep, 
696 ; Week Bep. 1868-4, p. 468 ; 18 Jur. 488 ; Law 
Joum. 1854, Ex. 238) the Court of Exchequer 
negatived this right. And we may also refer to the 
very instructive no^ce in vol. X. pp. xxxviii and 
xxxix, of the discussion of this subject by the Bir- 
mingham Law Students* Society. We have now to 
add that on a writ of error, the Exchequer Chamber 
has afi&rmed the dedsion of the Court of Exchequer 
in the above case of Bees v. Watts, as reported 
in Week Bep. .1864-5, p. 676, so that it may be 
considered as settled law that to an action by an 
administrator for a debt due to him, as such admin- 
istrator, the defendant cannot plead a set-off of 
money due to him from the intestate in his life- 
time. Mr, Justice Coleridge in delivering the judg- 
ment of the court said that though the words of 
the 2 Geo. 2, c 22, s. 13 (ststtcd vol. 1, pp. 23, 



xxxviii) are not so carefully selected as they might 
have been their meaning ia clear; that in both the 
cases contemplated by the statute in order that a 
debt may be set-off it is necessary that it should have 
arisen between the same parties ; that the debt in 
the above case did not originally arise between the 
plaintiff and the defendant, but between the defendant 
and the intestate. His Lordship after refering to 
the cases of Schofield v. Corbett, Blakesley t. 
Smallwood, and Mardall v. Thelluson (mentioned 
vol. 1, pp. 28, xxxix) approved of the former 
decision. 



NOTICES OF NEW BOOKS. 



Sh£lfobd*8 Succession, &c., Dxttxbs. 

The Law Relating to Probate, Legacy, and Succession 
Duties: Including nil the Statutes and Decisions om 
those Subjects; mth Forms and Practical Directions. 
By Leonard Sbelford, Esq., of the Middle 
Temple, Barrister-at-Law. London: Buttcrworths. 

This is a work by a well-known and most inde- 
fatigable author, and though not con^ned to, has been 
called forth by the late Successions Duty Act. Mr. 
Shelford has, in fact, furnished a work which gives a 
complete view of the law relating to the subject by 
noticing the kindred subjects of probate and legaqr 
duties, without a knowledge of which the Successian 
Duties Act cannot be understood. As Mr. Shelford 
bbserves in his preface, '^ The Succession Duty Act, 
1863, havmg altered in some important particulars 
the legacy duty acts, and applied some of its pro- 
visions to .the former act, it occurred to the author 
that a methodical arrangement of the several pro- 
visions of those acts would form an useful manual of 
reference for the use of the practitioner. Some forms 
framed with reference to the Succession Duty Act, 
1868y which are not to be found in any other work 
on the subject, ar^ added with the view of makixig 
the book more practically useful. The author having 
been unable to find in any book the present constitu- 
tion and practice of the Queen*s Beinembrancer's 
Office haa added a note on that subject, and regrets 
that he has had neither time nor opportunity to make 
this branch of the subject more complete." 

We find it impossible to give such a description of 
the work as would afford a^ adequate idea of the 
labours of Mr. Shelford, but probably the following 
extract will show the reader that it is not a mere col- 
lection of acts of Parliament, particularly when. we 
add that the greater part of the wotk is occupied 
with similarly well-digested information : — 

^* Duties on monies arising from the sale of real 
estater— The legacy duty is expressly charged on 
monies to arise from the sale, mortgage, or other 
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disposition of real estate by any will or testamentary 
instrument directed to be sold, mortgaged, or otber- 
vnse disposed of (55 Geo. 3, c. 184, Sched. part iii ; 
atUe^ p.' 82). The question has occurred in several 
cases whether, taking the will altogether, there is a 
direction to the trustees to convert the estate into 
money, or whether if is really leil in their discretion 
not to convert it into money. If the will amounts 
to a positive direction to sell, the legacy duty will 
attach, although in fkct no sale has taken plac^ 
(Williamson v. Advocate-Ceneral, 10 CI. and Fin. 
1). Thus, where real property was devised to 
trustees to be sold and the proceeds to be deemed 
part of the residue of the testator^s estate or go in 
aid, if necessary,^ of the rest of his property in dis- 
charge of the 'pecuniary legacies given by his will, 
or any codicil thereto ; the property was held to be 
liable to the legacy duty, although the residuary 
legatee took it in statu quo^ and the trustees did not 
convert it into money by sale, according to the direc- 
tions of the will, there having been no claim to ren- 
der such sale necessary (Attomey-(jreneral v. Holford, 
1 Price, 426). 

*^ A testator devised real estates to trustees for the 
benefit of several parties for life, and after their 
deaths to be distributed amongst their children, &c., 
and a power was given, notwithstanding the trusts 
therdnbefore contained touching the freehold and 
copyhold estates, for the trustees for the time being 
to sell the same or any part thereof, as shall appear 
most expedient to the trustees for the time being 
towards effecting the arrangement of the testator^s 
property and affiurs. The money to arise by such 
sale was directed to be invested upon good or real 
securities at interest, or applied upon such trusts as 
were thereinbefore declared conceiving the property 
so sold. On a question whether monies arising from 
part of the testator^s estates which were sold because 
they were suitable for building, and of other parts 
which were sold under a decree in equity, were 
chargeable with legacy duty under 55 Geo. 3, c. 184, 
as real estate directed to be sold ; it was held, that 
the sale under such circumstances was not a sale of 
property directed to be sold by the will of the tes- 
tator within the meaning of the act, and therefore 
that the proceeds of the sale were not liable to the 
legacy duty (In re Evans, 2 Cr. Mees. & Rose. 206). 

'* This case must now be considered as overruled 
as an authority for the general proposition that duty 
does not attach in any case where a sale is made 
under a discretion given to the trustees to sell and 
distribute the proceeds, but without any positive 
direction imposing upon them the obligation of 
selling. 1£ the will permits the executors to sell 
real estate, and they sell it, the legacy duty is pay- 
able in the same way as it would have been if there 



had been an express direction to sell the real estate 
(Per Parke, B., Attorney-General v. Metcalfe, 6 
Exch. 43). A testator devised to trustees all his 
real and personal estate upon trust at such times as 
they might think expedient to sell, convey or other- 
wise convert into money the same or any part thereof, 
and afVer several specific bequests, du-ected all the 
residue to b^ invested as it should be realized, and 
be divided amongst his children in certain specified 
proportions. The trustees were to have the discre- 
tion of deferring any sale so long as they might think 
fit, and of causing any part or parts of the testator^s 
real or personal estates to be vidued instead of being 
sold, and of allotting such parts to any or either of 
the said testator's children, to the amount of the 
valuation, as a part of his or her proportion of the 
said testator's residuary estate, but to be considered 
as personal estate. The trustees in the exercise of 
this power having caused certain portions of the 
real estate to be valued and allotted to one of the 
testotor's children; it was held, that no dnty in re- 
spect thereof was payablie, for taking the whole will 
together, a discretion in certain cases was given to 
the trustees to treat it as land, and the will not con- 
taining a positive direction to sell the land. But it 
was held, that as to such part of the real estate as 
bad been sold under the will the legacy duty was 
payable (Attorney-General v. Mangles, 5 Mees. and 
W. 120;3 Jur. 981). 

'*In an information for legacy duty a special 
verdict stated that the testator devised his real estates 
in trust to pay the rents to his brothers and sister, 
and the survivor of them for their lives, and after the 
death of the survivor to convey the estates to all his 
nephews and nieces equally, as nearly as they could 
make partition, and in the meantime to pay the rents 
to them. That for the purpose of such partition it 
should be lawful for the trustees to sell all or any 
part of the estates, and that th^y should stand 
possessed of the money arising from such sale upon 
the same trusts as were declared concerning the 
residue qf the personal estate, namely, for his 
brothers and sisters and the survivor of them for 
life, and then for his nephews and nieces. The tes- 
tator died in 1819, leaving his sister and two brothers 
him surviving, the last of whom died in 1832. He 
also left ten nephews and nieces. In 1833, and at 
various times afterwards, tbe trustees sold the real 
estates for jC9,064, with the view of dividing the 
proceeds of the sale among the nephews apd nieces. 
It was held, that legacy duty was. payable on the 
above sum, it being within the meaning of the 55 
Geo. 3, c. 184, sched., part 3, tit. Legacies, money 
arising from real estates directed to be sold (Attomey-* 
General v. Simcox, 1 Exch. 749 ;* 18 L. J,, Exch. 
61)." 
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THE BANKRUPTCY LAW. 



{continued from vol. I, p. 859). 
Obtaindco Adjubicatiox. 

We have stated (vol. 1, pp. 355, 856) that for a 
creditor to obtain an adjudication of bankruptcy 
against a trader there must be proof of— 1, a peti- 
tioning creditor's debt ; 2, a trading ; 3, an act of 
bankruptc;^. Of the two former some notice has 
been taken (vol. 1, p. 85G — 359). It now remains, 
therefore, to consider the proof of an act of bank- 
ruptcy committed by the trader. 

Proof of the act of bankruptcy. — ^The act of bank- 
ruptcy is proved by a witness or witnesses, who 
attend before the commissioners and make deposi- 
tions of the fact ; and this personal attendance will 
not be dispensed with by the commissioners, without 
an order for that purpose, and it is extremely 
doubtful if the court would make such an order 
under any circumstances, if opposed. 

It must be proved by the ordinary evidence that 
would be required of Uie same facts upon a trial at 
law. Therefore, where the act of bankruptcy consists 
of a conveyance of the party's property, the'deed or 
other instrument must at least prior to the Common 
Law Proced\ re Act, 1854, s. 26 (see 1 Chron. pp. 
158, 435), h) ve been proved by the subscribing 
witness, if th . re wcte one, or by proof of the hand- 
writing of the party, if there were not. But that 
statute see^s to Jiave done away with the necessity 
for calling the attesting witness, and though other- 
wise ruled at first it is now held, lo apply to exparte 
proceedings. Or if it consist of imprisonment^ for 
instance, in the custody of the keeper of the Queen's 
prison, not only the commitment must be proved 
(and which may be proved from the prison books, 
or a certificate from the clerk of the papers, with a 
deposition of its being signed by him, which is the 
usual proof), but the committitnr itself should be 
produced, to shew the cause of his commitment. 

In all cases where the intent with which an act is 
done constitutes a part of the act of bankruptcy, the 
intent must be stated, either expressly in the depo- 
sition, or circumstances from which it may be fairly 
implied. And although the act of bankruptcy must 
appear to have been committed in England, or by 
remaining out of it, yet evidence of the intent may 
be derived from facts which occurred in a foreign 
country. 

Forms of depositions as to acts of bankntptcy, — ^It 
will not be necessary to give forms suitable for every 
kind of act of bankruptcy, as the following will 
suffice to enable the practitioner to frame any depo- 
sition which may be required, attention being given 



to what has been before stated as to each act of 
bankruptcy. 

Begin to keephouge [vol. 1, p. 191]. — A. B., of &e.., 
being sworn &c., upon his <oath saith, that on the 

day of last past, the said C. D., at the 

dwelling-house and place of business of the said 

C. D., in street aforesaid, gave orders unto this 

examinant, that if any of the creditors of him the 
said C. D. should come to his said house and inquire 
for him, this examinant should deny that the said 
C. D. was at home. And this examinant further 
saith, that afler he had so received such orders as 

aforesaid, between the hours of and on the 

day aforesaid, one Mr. , a creditor of the 

said CD., came to the house aforesaid of the said 
CD., and inquired of this examinant if the said CD. 
was then at home, and told this examinant that he 
called for payment of '«n account then due and owing 

to him the said from the said C D. : and 

thereupon this examinant, in pursuance of the order 
he had so received from the said C D., and knowing 

the said to be a creditor of the swd C. D., 

denied to the said that the said C D. 

was then at home ; in consequence of which said 

denial the said lef^ tiie said house without 

seeing or speaking to the said C D. And this 
examinant further saith, that at the time he so denied 

to the said that the said C. p. was at 

home, as aforesaid, the said C D. was at home and 
in the said house. 

Departing the realm [vol. 1, p. 120].— That in the 

month of last past, the said C D. left England, 

with an intention of going to the kingdom of , 

and that he is now residing at , in the said king- 
dom of , and has not since been within any part 

of the realm of England, as this examinant has been 
informed and verily believes And ^his examinant 
further saith, that there are several creditors of the 
said C D., who have not been able to recover or 
obtain payment of the debts respectively due to them 
by the said C D., in consequence of his being out of 
the realm aforesaid ; and this examinant verily 
believes that the said C D. went abroad as aforesaid 
with the intent to delay or defeat his creditors, some 
or one of them, in the recovery of the debts due and 
owing from him to them respectively. 

Departing from his dwelling-house [vol. 1, p. 191]. 

— That in the month of last past, the said C D. 

departed from [^^his dwelling-house'' or ^'his lodg- 
ings in the house of one ^'"j in street, 

in the said city of London, (the same being his usual 
place of habitation), and has not since returned to 
the same. And this examinant saith that he verily 
believes the said C D. secretes himself from his 
creditors, for fear of being arrested by them, or some 
or one of them, for debt. 
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Procuring himself to be arrested [vol. 1. p. 192].— 

That the said C. D. did, on the day of laat, 

procure himself to be arrested at the suit of one 

, and that he was, at such suit, accordingly 

arrested ; and this deponent further saith, that he 
Tcrily believes that the said C. D. ^o procured him- 
aelf to be arrested fraudulently, and with an intent 
to delay his creditors, some or one of them, in the 
recovery of the debts due and owing from him to 
them respectively, inasmuch piere state the circum- 
glances from which it would appear he so procured him' 
self to he arrested,"] 

Procuring his goods to he attached or sequestered [vol. 

1, p. 192].— That the said C. D. did, on the day 

of last, procure his goods to be attached \pr 

sequestered], by process issuing out of the Mayor's 

Court of the city of London, at the Suit of one 

, and this deponent fiirther saith, that he verily 

believes that the said C. D. so procured his goods to 
be attached fraudulently, and with an intent to delay 
his creditors, some or one of them, in the recovery of 
their just debts, because, \here state the circumstances 
of collusion and fraudulent preference']. 

Procuring his goods to he taken in execution. — That 

the said C. D., on the day of , sent this 

deponent to inform one , that his affairs 

were in an embarrassed state, and to offer to give 
him a cognovit to the amount of his debt, on which 
he could sign judgment and levy execution on his 

effects, to which offer the said did assent, 

and a cognovit was accordingly given to the said 

, by him the said C. D., and the said 

did thereupon sign judgment and issue execution 
against the goods of the said C. D., and levied on the 
same ; and this examinant saith, that he believes that 
such proceedings were had of the said CD., without 

any previous application of the said* , and 

for the purpose of giving to him a fraudulent pre- 
ference over the other creditors of the said C. D., he 
having previously told this examinant, that he was 
in considerable difficulties, and must soon stop pay- 
ment, but that the said — had treated him, 

the said C. D., with great indulgence, and had there- 
fore greater claims on him. 

Fraudulent ' conveyance.— ThtLt on the "^ day of 

, one thousand eight hundred and , this 

examinant was present and did see the said C. D. 
duly sign^ seal, and as his act and deed deliver, a 
certain indenture bearing date the day and year 
aforesud, made between the said C. D. of the one 

part, and one , of , and — , of 

, and the several creditors executing the said 

indenture, of the other part, whereby the said C. D.^ 
[here set out shortly the substance of the deed]. And 
this examinant saidi, that the name of the said C. D. 
subscribed against the seal of the said indenture now 



produced to him, this exammant, at the time of this 

his examination, and exhibited to , Esquire, 

one of the commissioners of her Majesty's Court of 
Bankruptcy, is the proper handwriting of the said 
C. D., and [if the fact he so, though not now nc- 
cessarily] that the name of this examinant subscribed 
to the said indenture, as a witness to the execution 
thereof, is of the proper handwriting of this ex- 
aminant. [As to the necessity of this, see supra and 
1 Chron., pp. 158—435]. 

Filing a petition to take (he heneft of the Insolvent 
Debtors' Act, — A. B. of &c., maketh oath and saith, 
that he, this deponent, is (here state his office) of the 
Court for the relief of Insolvent Debtors, and that 
part of the duty of his office is ^ to receive and file 
such petitions as are presented to that court by pri- 
soners applying to be discharged from custody, and 
seeking relief imder the several statutes for the re- 
lief of insolvent debtors ; and this deponent saith, 
that the petition now produced by this deponent, and 
signed with the name of C. D., was received by this 
deponent, and was duly filed by him in this deponent's 

said office, on the day of , and that by an 

order of the said court, made upon the filing the said 

petition, the — - day of was appointed for the 

hearing of the matter of the said petition, and which 
order was duly inserted in the " London Gazette " 
according to the statute in that case made and 
provided. 

The signature to the petitiouy and the imprisonment of 
the bankrupt at the time of his fling the petition, must 
he deposed to either in the same or another affidavit as 
follows: — ^A. B., of &c., maketh oath and saith, that 
he is well acquainted twith the character and hand- 
writing of the said CD., having frequently seen him 
write, and that he verily believes that the name of 
C D., set and subscribed to the petition now pro- 
duced to this deponent, is of the proper handwriting 
of the said C D. ; and this deponent further siutb, 

that the said C D. was on the day of last 

(the time of fling the petition) a prisoner for debt in 
the Prison. 

The afJ^udication — Not advertised until after notice. 
As already 'stated by sec. 101 of the Consolidation 
Act (set out vol*. 1, p. 356), upon proof of the peti- 
tioning creditor's debt, and of the trading and act of 
bankruptcy of the person against whom the petition 
is presented, the commissioner is to adjudge such 
person bankrupt. An adjudication is accordingly 
raddc out and entered on the proceedings. Formerly 
this adjudication was forthwith advertised in the 
" London Gazette," but this is not so now. 

Notice of adjudication, — ^AVhen the adjudication is 
made the first step is to give notice to the bankrupt 
thereof, by serving a duplicate thereof on him per- 
sonally, or by leaving the same at his last knoAvn 
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place of abode or place of business ; this is to be 
done at or before the time of putting in execution a 
warrant of seizure. Not until seyen days, or an 
extended period not exceeding in the whole fourteen 
days, which has been construed as meaning fourteen 
days beyond the seven mentioned in the statute (exp* 
Castelii, 1 De G. M. and Gord. 437 ; 21 Law Joum. 
Bank. 5), can the adjudication be advertised, unless 
the bankrupt before then surrender himself and give 
his written consent to 0uch 'aiyudication being 
advertised at an earlier period. The 104th section 
of the Consolidation Act is the one which relates to 
the above matter, audits provisions are as follows : — 
Section 104 — Bankrupts to have notice before 
tidvertisement of adjudication^ and to he allowed seven 
days^or such extended time^not exceeding fourteen days^ 
as the court shall think ft, to show cause against adju' 
dication — adjudication may, with bankrupts consent, be 
advertised before the expiration of the time allowed for 
showing cause. — ^^ That before notice of any adjudi- 
cation of bankruptcy shall be given in the ^^ London 
Gazette,^' and at or before the time of putting in 
execution any warrant of seizure which shall have 
been granted upon such adjudication, a duplicate of 
such aiyudication shall be served on the person 
adjudged bankrupt, personally, or by leaving the same 
at the usual or last known place of abode or place of 
business of such person ; and such person shall be 
allowed seven diays, or such extended time, not 
exceeding fourteen days in the whole, as the court 
shall think fit, firom the service of such duplicate, to 
shew cause to the court against the validity of such 
adjudication ; and if such person shall within 
such time show to the satisfaction of the court 
that the petitioning creditor's debt, trading, and act 
of bankruptcy upon which such adjudication has been 
gprounded, on any or either of such matters, are in- 
sufficient to support such adjudication, and upon such 
shewing no other creditor'd debt, trading, and act of 
bankruptcy sufficient to support such abjudication, or 
such of the said last-mentioned matters as shall be 
requisite to support such adjudication, in lieu of the 
petitioning creditor's debt, trading, and act of bank- 
ruptcy or any or either of such matters, which shall 
be deemed insufficient in that behalf, as the case may 
be, shall be proved to the satisfaction of the court, 
the court shall thereupon order (in the form contained 
in schedule U. to this act annexed or to the like 
elTect), such ac^udication to be anulled, and the 
same shall by such order be annulled accordingly ; 
but if at the expiration of the said time no cause shall 
have been shewn to the satisfaction of the court for 
the annulling of such adjudication, the court shall, 
forthwith after the expiration of such time, cause 
notice of such adjiidication to be given in the ^^ Lon- 
don Gazette," and shall thereby appoint two public 



sittings of the court for the bankrupt to surrender 
and conform, the last of which sittings shall be cm a 
day not less than thirty days and not exceeding sixty 
days from such advertisement, and shall be the day 
limited for such surrender ; provided always, that 
the court shall have pawer from time to time to en- 
large the time for the bankrupt surrendering himself 
for such time as the court shall think fit, so as every 
such order be made six days at least before the day 
on which such bankrupt was to surrender himself; 
provided also, that if any person so a^udged bank- 
rupt shall, before the expiration of the time allowed 
for shewing cause, surrender himself, and give his 
consent, testified in writing under his hand, to such 
adjudication being advertised, the court, after such 
consent so pren, shall forthwith cause the notice of 
adjudication to be advertised, and appoint the sittings 
for the bankrupt to surrender and conform. 

Annulling before and after advertisement. — ^It will 
be necessary to bear in mind that there may be an 
annulment under the above section before the adver- 
tising of the adjudication, and another, under sec. 
233, after the ac^udication is advertised : the time 
mentioned in the above statute has, it must be 
remembered^ been enlarged where the bankrupt is 
within the jurisdiction (see suprii, and vol. 1, p. 153). 
This distinction was settled by the case of re Carter 
or Carter v. Dimmock (1 De G. M. and Gord. 212 ; 
21 Law Joum'. Bank. 23 ; 4 Ho. Lordtf Cas. 837 ; 
17 Jur. 515 ; 15 Jur. 1142 ; 22 Law Joum. Bank. 
55), in which case Y. C. Knight Bmce's decision 
was over-ruled by Lord Truro, and the dedaon of 
the latter was upheld in the Lords, it being finally 
held that a commissioner has no jurisdiction to 
annul his adjudication of bankraptcy, on the appli- 
cation of the bankmpt, except where the bankrupt 
shows cause under the above 104th section. Af^r 
the advertisement of the a(\judication the bankrupt 
must appeal to the Lords Justices. As this is a 
matter of importance, we insert a portion of Lord 
Traro's judgment, it being borne in mind that since 
this decision the jurisdiction of the Vice- Chancellors 
has been transferred to the Lords Justices (vol. 1, 
pp. 6, 81). His Lordship said:— "In the 104th 
section, is the first opportunity for the trader to 
resist the proceedings in bankruptcy before the ad- 
vertisement. Suppose he does not do so, what is 
the next step the act has provided by which to limit 
the period within which the fact of bankruptcy shall 
continue to be doubtful as regards the bankmpt 
himself? The 2S3rd section provides, that unless 
the bankmpt shall (being within the United Kingdom 
at the date of the adjudication), within twenty-one 
days [now, two calendar months] after the adver- 
tisement of the bankruptcy, **have commenced an 
action, suit, or other proceeding to dispute or annul 



Aua. 1, 18WJ 



THE LAW CHBONICLE. 



45 



the <af, or the petition for a^udication, and shall 
not have proeecuted the same with due diligence and 
witheffe^" the Gazette shall be condusive evidence 
of the bankruptcy. — ^Now, these being the general 
provisions of the present statute, what has the bank- 
ropt m the present ease done ? He ^d not contest 
tile commissioner's a^jndication within ,the time 
Hmited by the l(Hth section ; bat some time after- 
wards (within the twenty-one days after the adver- 
tisement) be presented a petition to the commis- 
sioner, in whidi he prays that the said petition for 
adjudication of bankruptcy, or the said adjudication 
thereunder, may be annulled. It is said that the 
commissioner possesses original jurisdiction to adju- 
dicate on the fiict of bankruptcy, and it is contended 
for the petitioning creditor, that when he has done 
flo, and the time for shewing cause agunst the ac^n- 
dication has expired, there is an end to his juris^c- 
tion, and that the only mode of impeaching that 
decision is by way of appeal ; and that, wherever an 
appeal is given, you must resort to the act of Parlia- 
ment to see what is the appellate jurisdiction ; that 
there is nothing in this act to point to a second 
hearing by the commissioner, but that it is well 
known that the decision of the commissioner is open 
to an appeal to the Vice-chancellor. The question 
therefore is, what is the true character of the petition 
which was presented on the 19th March? Was it 
an original proceeding on the port of the bankrupt 
to annul the acyndicadon? The petitioning creditor 
aays it had not that character, for that if it was 
finding fiiult with the judgment of a competent tri- 
bunal, it was in its nature an appeal ; and that the 
nature of the transaction cannot be altered by chang- 
ing its name ; and that this is an attempt to have a 
review of the commissioner's abjudication after the 
expiration of the time limited by the 104th section,, 
and even «p to the twenty-one days after the com- 
missioner's rejection of hia petition, by calling it a 
petition of appeal from an original proceeding to* 
annul. That the bankrupt was entitied to take the 
opinion of the commisnoner on the fkcts which he 
might produce, as a reason for annulling the a^u- 
dication, is perfectly clear ^ but is not this also 
equally clear, that where the bankrupt wishes to 
avoid an 'appeal, by shewing cause before the com- 
missioner against the acyudication, that proceeding 
should be within seven days, or the extended time 
limited by the 104th section ? I think the Legis- 
lature has clearly expressed that ; and that what he 
wants to do is what the Legislature has said that he' 
should do, if. at all, within that time. I think that 
the petition of the 19th March was, to every intent 
and purpose, a petition of appeal ; and it appears to 
me that that petition was not presented to the proper 
tribonali and that it was not competent to the com- 



missioner to review his own dedsion after the time 
limited by the 104th section. The petition was 
certainly presented before, the expiration of the 
twenty-one days after the advertisement, but that 
was a petition, as I have before stated, calling upon 
the commissioner to review his own decision. If 
that was a right proceeding, then the petition of 
appeal from the order dismissing that petition was . 
also within the twenty-one days allowed by the 12th 
section ; but if it was not a right proceeding, then 
there has been no proceeding taken within tiie 
twenty-one days after the advertisement, according 
to the 233rd section. The whole question, tiiere- 
fore, turns upon whether the petition, which was 
presented on the 19th March, Was or was not a valid 
proceeding to dispute or annul the adjudication of 
bankruptcy. If the judgment of the commissioner 
was correct in holding that he had not then juris^ 
diction to annul the abjudication, then that petition,, 
which was directed to complain of the abjudication, 
cannot be sustained. I am of opinion that tiie com.- 
missioner was right, and that the act of Parliament 
would be evaded by the extension of the poorer 
beyond what the Legislature intended, supposing 
the present order to stand. I think that it was not 
competent for the commissioner to annul the syn- 
dication upon that petition ; and therefore the appeal 
against the order made by the commissions cannot 
be sustained, and the present order appealed from, 
which declared that it was competent to the commis- 
sioner to annul, must be neversed.^ 

It should be stated that Mr. Commisaoner Stephen 
(re Seckhampton, 18 Law Tim. Rep. 9) decided.that 
die commissioner has jurisdiction to entertain a peti- 
tion for annulment of an adjudication. And see also 
exp. Emery (23 Law Joum. Bank. 33), where, it 
appeared, that a party was acyudicated bankrupt, and 
the assignees sold chattels (alleged to have been 
lyiortgaged to A. B.), as being in the order and dis- 
position of the bankrupt The time had expired 
within which, by the 233rd section of the Consoli- 
dated Act, the bankrupt could have petitioned to 
annuL But A. B. presented such petition, and the 
commissioners, on the ground of Want of trading, 
annulled the adjudication. Held upon appeal of the 
petitioning creditor that, te iqpon the evidence, it 
appeared that the application to annul was made at 
the instigation of tile bsinkrupt, the acyudication must 
be restored, the court declining to decide the ques- 
tion of trading. But these decisions must be con- 
sidered as being overruled as to. the petitioning after 
the advertising, although, as to the last, it may be 
observed that a petition to aonui may be presented 
by a creditor to tiie commissioner, and he! may appeal 
therefrom within twenty-one days fnow two months], 
although much more time mi^y nave elapsed since 
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the abjudication (ezp. Bean, 1 De 6. M. and Gord, 
486). 

Extending time, — Aa we have seen it is proTided 
by section 104, that, if for any cause the commis- 
sioner thinks fit to extend the time for showing cause 
against an adjudication in bankruptcy, he may do so, 
provided the flirther time does not exceed fourteen 
daysi These fourteen days are exclusive of the sevto 
days mentioned in the act. If the eonsideralion of 
the matter is commenced within the fourteen days, 
the act does not preclude the commissioner firom 
abjudicating on it whenever it may be necessary to 
do so. Four partners were abjudicated bankrupts. 
Two resided abroad. The adjudication iha made on 
the 8th of November. On the ISth, notice was given 
of an application on behalf of the partners abroad to 
suspend the advertisement. On the 17th, the meet- 
ing was held to shew caus^ against the issue of the 
advertisement, and the application was then made. 
It was held upon appeal, that having been given 
within the seven days, everything was in fieri^ and 
the commissioner had authority to grant the applica- 
tion. (Be Castelli, 21 Law Joum. Bank. 5 ; 1 
De Gex, Macnagh. & Gord. 437). 

Notiee to dispute adjudication. — ^As we have seen 
the statute allows the person adjudged bankrupt a 
certain time ^^ To show cause to tiie court [commis- 
sioner] against the validity of the adjudication, and 
if such person shall within such time show to the 
Batis&ction of the court that the petitioning creditor's 
debt, trading, and act of bankruptcy, are insufficient 
to support such abjudication, and upon such show- 
ing no otiier creditor's debt, trading, and act of bank- 
ruptcy sufficient to support such adyudication, or such 
of the said last-mentioned matters as shall be requi* 
site to support such abjudication in lieu of the peti- 
tioning creditor's debt, trading, and act of bank- 
ruptcy, or any or either of such matters, which shall 
be deemed insufficient in that behalf, shall be proved 
to the satis&ction of the court," the court [commis- 
sioner] is to order such abjudication to be annullfsd. 
In order that the petitioning creditor may know what 
IS disputed, it is provided by rule 14, that " if any 
person adjudged bankrupt intend to show cause 
against the validity of such adjudication, he shall 
cause notice in writing of .«such his intention to be 
served upon the petitioning creditor, or his solicitor, 
and upon the registrar, two clear days at least before 
the day appointed by the court for showing cause 
against such a^udication, and in such notice shall 
state which of the following matters — namely, the 
petitioning creditor's debt or debts, the trading, or 
act or acts of bankruptcy, he intends to dispute," 

Names of witnesses and copies of depositions to he 
given to bankrupt, — With a view to enable the bank- 
xu^t to ascertain the nature of the case made against 



him, it is, by rule 15, provided that, ^* after serving 
such notice of his intention, he shall on application be 
forthwith fiinpshed with the names of the witness or 
witnesses deposing to the matter in dispute, and 
shall, on payment for the same, have a copy of the 
deposition or depositions, or any of them, as the 
court in its discretion may think fit." It seems that, 
except within the time Iknited by the 104th section, 
the bankrupt would not be entided to be ftimiahed 
with copies of the depositions (see re Clendenning, 
18 Law Tim. Bep. 160). 

Proof in support of adjudication on showing cause 
Further time granted.— By rule 16 it is provided that, 
'^ on the appearance to show cause against the validity 
of the a^udication, the petitioning creditor's debt, 
trading, and act of bankruptcy, or such of those 
matters as the person acyudged bankrupt shall have 
given notice that he intends to dispute, shall again be 
proved vivd voee^ unless otherwise directed by the 
court, and if any new evidence of those matters, or 
any of them, shall be given, or any witness or wit- 
nesses to such matter shall not be present for cross- 
exammation, and fVirther time shall be desired to 
show cause, the court shall, if it think the applica- 
tion reasonable, grant such further time as it may 
think -fit." No proof will therefore be necessary of 
any matters^ notice to dispute which has not been 
given. The practice is, that the petitioning creditor 
must begin and esti^blish the requisites disputed 
before calling on the bankrupt to show cause i(re 
Clay, 1 Fonbl. 212). 



SUMMABY OP DECISIONS, 



C02fVETA17CINO AMD SqUITT. 

ACQUIESCENCE.— " 51tanrfw^ hy''— Permitting 
party to huUd on land during treaty far sale. — In the 
following case the Lord Chancellor observed that ho 
never liked the expression ^^ standing by," because it 
was calculated to mislead as to what was the law. 
Standing by is important only so far as it is an act of 
encouragement to go on and do what the party is 
doing, or as an inducement to him to alter his posi- 
tion. ^^ There is," added his lordship, *^ perfect good 
sense in what was said by Lord Hardwicke in Vincent 
V. East India Co. (2 Atic. 83), and which I have 
always understood to be a cardinal rule upon the 
subject, that if a man comes to treat with me for the 
.purchase of a -piece of my land, in order to build a 
house upon it, and we cannot come to terms, he shall 
not, because he chooses to go and build afterwards, 
come to me and say, you have acquiesced in that, and 
I insist upon having the value of the land aa it was 
before I built ; in other words, if there be a treaty 
about land, and disagreement as to terms, and the 
intending purchaser nerertheless expends money 
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upon it, the yendor shall not be taken to have 
acquiesced.*' MeyneU v. Surtees, Week Rep. 1854-6, 
p. 535 ; 25 Law Tim. Rep. 227. 

ASSETS. — Estates devised subject to a general 
charge of debts — Estates descended first UabU, — Li the 
administration of assets in equity, it is a rule that 
descended estates must be applied beforef devised 
estates ; in other words, as a court of equity always 
applies assets not specifically given to any one before 
assets that are specifically given, a devised estate 
cannot be resorted to till all the descended estates 
are exhausted (1 Atk. Conv. 342, 1st edit. ; Wil- 
liams V. Chitty, 3 Yes. 545). The following case 
contains an application of the above rule under the 
circumstances of estates descended to the heir, and 
of a gift of a life estate, charged with debts, and of 
the remainder to three persons, one of whose in- 
terests lapsed by her deaUi in the lifetime of the tes- 
tator, and consequently passed to the heir-at-law of 
the testator. Was this lapsed third liable rateably 
with the other descended estates ? The precise cir- 
cumstances were these : — ^T. P„ in 1832, devised and 
bequeathed all his real and personal estates to the use 
of his mother, A. P., for life (subject to the payment 
of debts, &c.), and after her decease he gave and 
bequeathed the farming stock, &c., upon the farm at 
F. unto his sister S. ; and as to all his real estate, and 
the residue of his personal estate, the testator de- 
vised and bequeathed the same to the use of his 
three sisters, £., J., and M., equally, absolutely. 
E. died unmarried in the lifetime of the testator. 
The debts of the testator, who died in November, 
1838, greatly exceeded his personal estate. After 
the date of tbe will the testator purchased other real 
estate, which he had not devised : Held, that the 
estates which had descended in consequence of their 
being purchased after the making of the will must 
first be applied in payment of the debts charged upon 
the estate devised to A. P. for life; that if such 
descended estates were not sufficient to discharge the 
debts, then a sufficient part of the devised estate 
must be applied for that purpose, and that the lapsed 
remainder in one-third of the estate devised was 
liable to the charge of debts, on the same footing as 
the other two-thirds of the same estate, but not in 
priority to them, as the whole fee simple being sub- 
ject to the charge of debts, the share of the heir who 
took the lapsed remainder was, as to the liability to 
the charge of debts, on the same footing as the shares 
of the two other devisees in remainder. Wood v. 
Ordish, 1 Jur. N. S. 584. 

COPYHOLDS.— FiiM on admission—Who to pay 
on agreement to surrender^ and pay costs and charges 
thereof. — Difficulties are continually arising in con- 
veyancing practice respecting the payment of the 
fines on admission to copyholds from parties not ap- 



pearing to understand the effect of an agreement to 
surrender copyholds and pay the costs and charges 
thereof. Will this include the payment of the lord's 
fine on admission? In Graham y. Simc (1 East, 
632) it was decided that a covenant by a vendor to 
surrender copyholds at his own costs and charges 
was not- broken by non-payment of the fine, the 
reason being that the title is perfected by the ad- 
mittance, and the fine does not become due until 
ajler the admission. As Mr. Watkins (1 Copyh. 
347, 4th edit.) observes, " No fine can be due until 
the tenant be actually admitted, and of consequence 
the lord or steward cannot refuse admission till the 
fine be paid.'* And in accordance with this rule, on 
a sale of copyholds the purchaser pays the fine on 
admission, and even an agreement to surrender and 
assure the estate at the vendor's costs and charges 
will not render him liable to the fine payable on 
admittance (Drury v. Man, 1 Atk. 95, note ; Graham 
V. Syme, 1 East. 632; 17 Jur. 1064; Dart's Vend. 
373, 2nd edit.). The above will explain the follow- 
ing decision : — Covenant by A. B., a husband, with 
trustees that he ivill at his proper costs and charges 
surrender to the lord of the manor, according to the 
custom, the copyhold hereditaments to which his 
wife was entitled to the use of the trustees, to the 
io^tent that they might, at the costs and charges of 
A. B., be admitted tenants upon trust, to pay .the 
rents to the wife fbr separate use : Held, that the 
act of admittance was complete before the fine became 
payable, and that. A. B. was not bound to provide 
for the fine under the words ** costs and charges." 
Barrow v. Barrow, Week. B«p. 1854-5, p. 587, 

DOWER.— 3 j- 4 Wm. 4,c. lOb-^Old Dower uses 
and expressing intent to bar Juture wife, — ^By sec. 2, 
Dower Act, a widow is entitled to dower where her 
husband was beneficially entitled to an estate equal 
to an estate of inheritance in possession. Sec. 6 
declares that she shall not be entitled to dower out 
of any estate when in the deed by which it is con- 
veyed it shall be declared that she shall not be 
entitled to dower. By sec. 14, the act is not to give 
to any deed executed before 1834 the effect of 
defeating any right of dower. This last section bas 
been decided to have the effect of preventing the 
operation of sec. 6, so far as regards any deed 
executed before 1834. It has therefore been decided 
that, a widow married afier 1st January, 1834, is 
entitled to dower out of an estate conveyed to her 
husband (then married to a former wife) before 1834 
to the old uses to bar dower containing the words — 
"To the intent that my present or any future wife 
may not be entitled 1o dower." Costs will be given 
to the plaintiff in a suit for dower where the right is 
imsuccessfully resisted. Try v. Noble, Week. Rep. 
1854-5, p. 599. 
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FEME COVERT.— EquUy to a BeUlementSank- 
ruptcy [vol 1, pp. 9, 87, 200, 272, 872, 469].— Out 
of £5,000, the property of a married woman, £2,500 
clear of all costs and expenses, was directed to be 
settled npon her against the assignees of the hus- 
band, who was an uncertificated bankrupt in prison, 
and totally unable to provide for the support of his 
wife and children. Lea y. Churchy Weep. Bep. 
1854-5, p. 603. 

FEME COVERT.— Hii«f and Reeaveries Act (8 
(r 4 WiU. 4, e. 74)— J&tate taUr^MarrUd waman^ 
DisentaiUng deed-^Aehnowkdgment [vol. 1, pp. 150, 
264, 447]— JS:nrofoia»t.— By the 3 & 4 Will. 4, c. 74, 
8. 40, every disposition of lands under that act by a 
tenant in tail thereof is to be effected by deed— t. e., 
'*made or evidenced by deed ;" by sec. 41, no " as- 
surance " by a tenant in taU is to have any operation 
under the act unless enrolled within six calen- ^ 
dar months; sec. 77, authorising alienation by 
piarried women, requires the deed to be acknow- 
ledged by her ; and by sec. 79, ever, deed executed 
by a married woman for the purposed of the act 
(except as protector) is. Upon her executing the same, 
or afterwardiy to be produced and acknowledged by 
her as her act apd deed before a judge, &c. It has 
been decided by the Master of tiie Rolls that the 
acknowledgment of the execution of a disentailing 
deed by a married woman under the aboye act may 
be taken subsequently to the enrolment of the deed, 
and after the expiration of Uie six months limited for 
enrolment. Re the London Dock Qompany^s Act, 25 
Law Tim. Rep. p. 241. 

MORTGAGE.— fVoo<so>br reduction of mortgage 
intisrest. — ^Where there is a proviso that, in case of 
punctual payment the interest on a mortgage shall 
be at a reduced ^r^te, such punctual payment being 
made on any of the half-yearly days specified in the 
deed for the payment of the interest, the condition, 
although broken by non-payment, revives, and the 
lower rate of interst can be still paid if coming within 
the time fixed for the proviso. A mortgage deed 
after reserving £5 per cent interest, contained the 
following proviso :-^^* Provided also that, if On the 
16th day of July, 1840, and on the 16th day of 
January, 1841, and the 16th day of July and the 16th 
day of January in every year afterwords, or within 
one calendar month after each of the said days 
respectively, half a year's interest after the rate of 
M lOs. for eveiy £100 by the year, for the sum of 
£20,000, or for so much thereof as should for the 
time being remain due, should be paid to the 
trustees of the said insurance 'company ; then for 
every half year for which interest after the rote of 
£4 lOs, for every £100 by the year, should be so 
paid as aforesaid, the said trustees should accept 
and t»ke such interest in lieii and satisfaction of in- 



terest after the ntte of £5 for every £100 by the 
year.*' De&ult was made in payment of interest for 
four years, but the rent more than covered the 
interest, and the master having disallowed a claim of 
£5 per cent for interest made by the mortgagees 
since taking possession ; the V. C. supported the 
disallowance, on the ground that the condition applied 
to each successive half year ; and that what the par- 
ties intended, was, that if in any given half year the 
interest was punctually pud, it should be accepted 
at £4 10s. per cent ; but if payment was not punc- 
tually made, then that £5 per cent should be taken 
for ^at half year. Wayne v; Lewis, Week. Rep. 
1854-5, p. 600. 

MORTGAGE.— jPor present and fiOare advances 
^^Future advances, with notice of, not available against 
subsequent incumbrancer without notice. — ^The follow- 
ing doctrine as to the non-effect of future advances 
as against a party taking without notice of the se- 
curity providing for future advances, is one of 
extreme importance, and certainly is not one gene- 
rally understood. Indeed, as observed by the Master 
of the Rolls m his judgment in the case presently 
noticed, the law with respect to the question whether 
a second incumbrancer who takes subject to a prior 
mortgage expressed to secure a sum then due, and 
also future advances, is entitled to priority over the 
advances made subsequently to his security, by the 
first incumbrancer having notioe of such second in- 
cumbrance, is a point not free from doubt on the^ 
authorities. The ground on which it is put in fikvoi^r 
of the first mortgagee, who claims priority for his 
subsequent .advances, is, that the second mortgagee 
might, by tender of the amount due to the first 
mortgagee, have stopped all fiiture advances, and the 
case of Gordon v. Graham (7 Ym. 52, pi. 8) is cited, 
where Lord Cowper held, that the second incum- 
drancer, when he advanced his money, having 
notice of the nature of the first mortgage, could not 
redeem the first mortgage without payment of the 
sums advanced l^ the first mortgagee after he had 
received notice of the second incumbrance. - This 
decision has not met with the unanimous approba- 
tion of the profession. Mr. Powell^ in his ** Treatise 
on Mortgages," doubts the soundness of the deci- 
sion ; and Lord St Leonards, in Blunden v. Desart 
(2 Dru. and W. 405), says : *♦ Even in the c4se of 
a first mortgage, whether legal or equitable, cover- 
ing future ad[vances,']t deserves further considera- 
tion whether it would be safer to rely in all cases 
on Gordon v. Graham as an authority that the 
advances may be safely made after the first mort- 
gagee has notice of a second mortgage. This case 
has never, it is believed, been considered as an 
authority for holding that the doctrine applied to the 
case of a second incumbrancer, who advanced hit 
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money without notice of the first mortgage. Lord 
Cowper certainly relies upon the fact of notice, for 
he ohserres : '^ It was the folly of the second mort- 
gagee, with notice of the nature of the first incum- 
brance, to take such security.*^ The Master of the 
Bolls oheerred m the following case that this 
reasoning ohviously laila to apply to the case of a 
second incumbrancer, who not only had no notice 
of the prior incumbrance, but who obtains his charge 
on the estate not by reason of any contract with 
the owner, but by operation of law, which gives to 
the registered order to pay the effect of an incum- 
brance on the land for a debt which the debtor 
had refused or was unable to pay to the creditor. 
In accordance with this his Lordship decided the fol- 
lowing case : — ^Mortgage to A. to secure present and 
Ihture adrances, with subsequent registered judg- 
nent in fitvour of B., without notice of the mortgage : 
Held, that B. had priority over A. in respect of 
subsequent advances made with notice of the judg- 
ment Show V. Neak^ 1 Jur. N. S. 666 ; 24 Law 
Tim. Rep. 112. 

SALE. — Contract hf offer and aeeeptanee — Bank- 
rmptcf — Lamd not bound by unaccepted offer. — ^An offer 
to sell ;Diay be revoked, and a revocation will be 
implied unless accepted * promptly, or within a 
reasonable time. The offer Mis to the ground on 
the bankruptcy of the party making it, as it cannot, 
like a concluded agreement be said to run with the 
land. An unaccepted offbr transferred does not bind 
the land. MeyneU v. Surteea, Week. Bep. 1854-5, 
p. 585 ; 25 Law Tim. Bep. 227. 

SOLICnOR.— Cr|^ from cHent—Fietithut can- 
eideradon, — ^It is a rule in courts of equity that a 
solicitor can purehase his client's property even 
while the relation subsists between them ; but in 
consequence of the jealousy with which such transac- 
tions aire viewed by the court, the onus is thrown 
upon the solicitor to show that every thing was 
perfectly fi»r ; that the vendor knew what he was 
doing ; that the full price was given, aiid, of coursct 
that no advantage was taken of the diaracter of 
solicitor. This rule is fiur more stringent with 
regard to gifts. The distinction is established by 
Turner, L. J., in Holman v. Loynes, id Jur. 899, 
842, who says that the rule agninst gifts is absolute, 
but against purchases not absolute, which clearly 
means that as to purchases they may be void, but 
as to gifts they are absolutely void, if made while 
the relaticm exist, and if the client or those claim- 
ing under him choose to impeach the transaction. 
These principles were iqpplied to the following case : 
A solicitor had prepared, and the client executed, 
a deed, wherein it was witnessed that in considera- 
fion of £100 the client conveyed certain lands to 
the solicitor. The doees were worth £2,000, and the 



£100 was never jKud, nor was any other consi- 
deration. The solicitor muntained that the consi- 
deration expressed was a fiction ior the purpose of 
saving the stamp duty : Held, that it is not compe- 
tent for an attorney to alter the effect of an instru- 
ment by reciting this consideration upon its ftce — 
that as a purchase for £100 it could not stand, as in 
all such cases the price must be the Hdl value — ^that 
therefore the solicitor must be declared a trustee of 
the lands for the devisees of the client. Tomson v. 
Judge^ 1 Jur. N. S. 583. 

SOLICnOB.— Xten of— Bound to produce deeds 
as evidence between third parties. — ^Ihe dictum of 
y. C. Wigram m GriffiUis v. Bicketts (7 Hare, 299, 
304), that a lien was m substance the same as a 
mortgage, was dissented from by .L. J. Turner. In 
accordance with the cases of Brassington v. Bras- 
rington (1 Sim. and Stu. 455), and Bradshaw v. 
Bradshaw (1 Buss, and MyL 353), it has been 
decided that a lien of a solicitor upon a deed belong- 
ing to his client does not entiUe him to refiise to pro- 
duce the deed as evidence between third parties, but, 
possibly, the solicitor may require the presence of 
the persons to whom, subject to the Uen, the deed 
belonged. Hope v. Liddelly 25 Law Tim. Bep. 281 ; 
Week. Bep. 1854-5, p. 581. 

SOLlCJTOR.'r'Lien^Upon deeds in ihe hands qf 
. third parties — On engrossments — Redemption of a 
mortgagee by partjf having Iiefi.— The following case 
presents some points of great interest to the profes- 
rion respecting the lien of a solicitor upon deeds, and 
in which it was held that the acceptance by a solici- 
tor of another security for part of his debt does not 
affect his lien for the . sum not covered by the secu- 
rity. — The plaintiffs were solicitors employed by S. 
to sell a house belonging to him, which was mort- 
gaged, together with other property, to L. andB. 
The mortgagees agreed to release the house from 
their mortgage in order to fodlitate the sale on 
receiving £398. The plaintiffs prepared the en- 
grossments of the deeds of re-conveyance, which 
they sert to the solicitors of the mortgagees for ex- 
ecution, with a letter, stating that they claimed a 
lien on them for costs due firom S., and desuring that 
the deeds might be held on their account. The 
mortgagees executed the deeds, which were retained 
m the hands of their solicitors as security for the 
£398 till it should be paid. S. afterwards became 
bankrupt : Held, in a suit against his asrignees, first, 
that the plaintiffs had not a mere dormant lien on 
tfie &eeds, but a lien coupled with an agreement; 
secondly, that their lien on the engrossments was 
not lost by sending them to the mortgagee's solici- 
tors, nor by their execution ; thirdly, that they had 
such a charge upon the deeds that they were en- 
titied to redeem them by paying the debt of £898 to 
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the mortgagees, and to hold the deeds against the 
assignees of S. Watson v. Xyon, Week. Rep. 
1854-5/p. 543 ; 25 Law 1^. Rep. 230. 

SOLICITOR.— Xten of [ante p. 2],— On real estate 
recovered, — ^Though courts of equity refuse to part 
with a fluid in court, produced by the exertions of a 
solicitor, until hi^ costs, of recoTering it have been 
discharged ; yet a solicitor has no lien upon, real 
estate recovered by him for his costs and expenses 
incurred in such recovery. The taxing masters^ cer- 
tificate is not an order for the payment of money 
within the 1 and 2 Yic. c. 110, s. 18. Shaw y. NeaU^ 
1 Jur, N. S. 666. 

SOLICITOR.— Bon^ tnutee^ no costs [vol 1, pp. 
331, 332].— We may state that the decision of Y. C. 
Stuart to the effect that, where a solicitor is a 
irustee under a will, imd his firm are employed by 
his co-trustee, who was sdso sole executor of the 
ttust, to act in the administration of the estate out of 
court, they are entitled to costs out of pocket only, 
has been confirmed by the Lord Chancellor. 
Broughton v. White, Week. Rep. 1854-5, p. 602. 

TRUSTEE.— F«h'n(/ order—- Copyholds— Consent 
of lord [vol. 1, pp. 261, 303, 304, 375].— The con- 
sent of the lord to a vestrng order with respect to 
copyholds, is necessary when the legal estate in them 
has actually descended. Be Howard^ Week. Rep. 
1854-5, p. 605. 

TRUSTEES.— Cftariiy—" Charitable Trusts' Act, 
1858'' [vd. 1, pp. 90, 195, 412]— " IVt«tec»' Act, 
I860"— "&> Samuel RomUy's Act ''-^Vesting order 
[vol. 1, p. 407].— There having originally been 14 
trustees of a charity, some of whom were dead, some 
abroad, and some who declined to act, the number 
of acting trustees became reduced to two. Legal 
estates being outstanding in such of the trustees as 
were abroad and refiised to act, and twelve new 
trustees having been elected in pursuance of a power 
given by the deed founding the charity, the com- 
missioners acting under the Charitable Trusts' Act, 
1853, authorised a summons to be taken out in the 
matter before Stuart, V. C'. The Vice-Chancellor 
having investigated the facts in chambers, and a 
petition having been presented, entitled, in the 
matter of the charity and of the *^ Charitable Trusts' 
Act, 1853, " and of the " Trustees' Act, 1850, " and 
praying for removal of the trustees who were abroad 
and of those who refiised to act, for confirmation of 
the appointment of the trustees who had been 
elected, and for a vesting order, the same was ordered 
accordingly. Re Lincoln Primitive Methodist Chapel, 
Week. Rep. 1854-5, p. 600. 

EQUITY PBACTICE. 

COSTS. — Sale under Hie court — Two copies of 
abstract — Costs of considering and replying to quanics. 



— Under the old practice of courts of equity, in a 
sale under the court, it was not usual to make two 
copies of the abstract of title, except in special cases, 
but by an order of the Court of Chancery, under 
Lord St. Leonard's Act (15 & 16 Vic. c. 86), when 
an estate is sold by direction of the court there must 
be a reference to the conveyancing counsel of the 
court to settle the conditions of sale (15 & 16 Vic. 
c. 86, s 56, stated 1 Chron. p. 306). The Master of 
the Rolls has decided that on a sale under the direc- 
tion of the court, the costs of a second copy of the 
abstract will not be allowed, but only such parts 
thereof as have become useless from the counsel 
havmg made remarks in the margin thereof, and 
the solicitor's charges for considering and replying 
to the counsel's inquiries are not to be allowed as a 
matter of course, but are in the roaster^s discretion. 
Rumsey v. Rumsey, Week. Rep. 1854-5, p. 589 ; 25 
Law Tim. Rep. 241. 

LANDS CONSOLIDATION ACT.-^Payment of 
dividends of purchase money in court to tenant for 
life of lands taken — Incumbrancers. — A company had 
given notice of their intention to take lands, the 
value of which had been computed by a jury, on a 
proceeding between the company and the tenant for 
life only, empowered under the act to bind the 
remamderman, and the money had been paid into 
court, and invested in consols. The vendor had 
incumbered his life estate with two- annuitants, 
between whom and the company no proceedingrs 
had been had. Upon an application of the tenant 
for life and incumbrancers for payment of the divi- 
dends to the former, an order was granted, pre- 
faced with an undertaking by the annuitants never 
to proceed to recover their annuities, or any por- 
tion of them, as against any portion of the land 
taken by the company. In re The London, and Til- 
bury Railway Company, ] Jur. N. S. 654. 

TITLE. — Reference to chambers — Conveyancing 
counsel^Approval of title. — By sec. 40 of the 16 & 
16 Vic. c. 80, the Court of Chancery, or any judge at 
chambers, may receive and act upon the opinion of 
any of the conveyancing counsel appointed by the 
Lord Chancellor in the investigation of the title to an 
estate, or with the view to an investment of nioney 
in the purchase or mortgage thereof: Y. C. Stuart 
has held that in every case where the evidence in 
favour of the title of lands to be purchased with the 
sanction of the court is not immediately conclusive 
the question must be referred to chambers for inves- 
tigation, and an assurance that the title has been 
approved by an eminent conveyancer, not present, 
will not be sufficient to satisfy tlie court. Re Jones, 
25 Law Tim. Rep. 223; Week. Rep. 1854-5, 
p, 561. 

WJLL.—Money-^Residae — Corpus. — ^A testatrix, 
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after directing her funeral exp^nces and just debts to 
be paidf and giving certain legacies and annuities, 
added, ** after all the legacies are paid, and a sum 
placed in the name of two trustees to answer for the 
annuities, I leave whatever money remams, or what* 
ever money I may be entitled ta, or may have left 
me, to M.^* She afterwards made some specific 
bequests, and concluded, ^'If I have omitted 
nammg anjrthing I leave it to my two sisters:" 
Held, that there was a general residuary bequest to 
M., and that the corpus required for payment of 
the annuities passed by that bequest after the 
annuities were satisfied. Barrett v. WhUcj 1 Jnr. 
Bep. N. S. 662. 

OOlOf ON LAW. 

AGENT.— iiation^ of agent [voL 1, pp. 60» 215] 
■ — Where principal not liable for a faUe representation 
bif Ms agent — ^We have before (vol. 1, p. 215) con- 
sidered the subject of an agent's authority to bind his 
principal, and the following observations and deci- 
sion may be useftilly added to what is Uiere stated. 
The cases in which a principal has been held liable 
for the fraudulent acts of his agent done in the 
course of his employment are gexierally cases of acts 
done by the servant in the sale or manufacture of 
articles which the principal deals in or manufactures, 
and where, therefore, the servant is merely luting in 
the business Of the master, and within the scope of 
the authority which he actually receives from the 
master. But these cases are very difierent from 
those where the act is not done by the agent pur- 
suant to any authority conferred on him by his prin- 
cipaL In ihe case of the sale of a horse, Ashurst, J., 
in Fenn v. Harrison (3 Term. Bep. 760) said, ^'I 
take the distinction to be that if a person keeping 
livery stables, and having a horse to sell, directed 
his servant not to warrant him, still the master 
would be liable on the warranty, because the servant 
was acting within the general scope of his authority, 
and the public cannot be supposed to be cognisant of 
any private conversation between the master and 
servant But if the owner of a horse were to send a 
stranger to a fair with express directions not to 
warrant a horse, and the latter acted contrary to his 
orders, the purchaser could only have recourse to 
the person who actually sold the horse, and the 
owner would not be liable on the warranty, because 
the, servant was not acting within the scope of his 
employment'^ In the case of Pickering v. Busk 
(15 East, 45), Bayley, B., says, thai "if a servant of 
a horse dealer, with express directions not to war- 
rant, do warrant, the master is bound, because the 
servant, having a general authority to sell, is in a 
condition to warrant, and the master has not notified 
to the world that the general authority is drcum- 



scribed." These observations wiU explain the fi>llow- 
ing* decision :«— The plaintiff, a miller, was in the 
habit of purchasing wheat,' and directing the sellers 
to deliver the wheat at the landing place, at Bristol, 
of the defendant, a wharfinger and carrier, to be 
carried by the defendants from Bristol to Cardiff. 
B., the defendant's agent at Bristol, gave receipts to 
the sellers for the wheat when delivered, and the' 
plaintiff was accustomed to pay for the wheat upon 
the production of such receipts, but there was no 
contract between the plaintiff and defendant that 
receipts should be given, on the fiuth of which the 
plaintiff might pay : Held, tiiat B. had a limited 
authority to give receipts only irhen wheat had been 
delivered, and, therefore, where B. fittudulcnily 
signed a receipt for wheat delivered when none in 
fiust had been delivered,, this was held to be not an 
act done within the scope of his authority as agent, 
for which the defendant, as principal, was responsible 
to the plaintiff, who had paid to the seller the price 
of the wheat on the &ith of the receipt being true. 
Coleman v. Biches, 1 Jur. N. S. 596. 

ATTOENEY.— ^«toni«y'« Wtf— 6 fr 7 <^. c. 78, 
8. 37 [1 Law Chron. 403]-^J3ia addressed to party 
UdMe to pay.— 'The question in this case turned upon 
the construction of the above statute, the 87th sec. 
of which enaets that no attorney or solicitor, ex- 
ecutor, administrator, or assignee of any attorney 
or solicitor, shall commence or maintain any action 
or suit for the recovery of any fees, charges, or dis- 
bursements for any business done by them, until the 
expiration of one month after they shall have 
delivered unto the party charged therewith, or sent 
by the post to or left f«r him at his counting-house, 
office of business, dwelling-house, or last-known 
place of abode, « bill of such fees, ftc ; and which 
bill shall either be subscribed with the proper hand 
of such attorney or solicitor (or, in the ease of a 
partnership, by any of the partners), or be indoeed 
in or accompanied by a letter, subscribed in Uke 
manner, referring to such bill (see section set out 
1 Law Chron. p. 408). The fiusts of the case were aa 
follows : — ^In an action on an attorney's bill brought 
against the executors of T. E. for business done for 
the deceased, headed in the matteireC the banknqitcy 
of T. E., and signed by the plaintiff, was endesed in 
an envelope addressed *^the exeeuton of the kte 
T. E.," and left at the residence of one of the ex- 
ecutors, but neither the names of the executors nor 
that of the testator were mentioned either at the 
head of the bill or in any part thereof: Held, that it 
was a good delivery of the bill according to the above 
statute. Lucas v. Boberts^ 1 Jur. N. S. p. 527. 

COBiPORATlON, —Contracts by not under seal-^ 
Trading corporation distinguished from municipal eor^ 
poratiane^Contracts incidental to the purposes o/tn* 
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corporation. — Li the case of municipal corporations, 
and other corporations not established for the pur- 
poses of trade and navigation, the strict rule still 
applies, that their contracts must, except as to mat^ 
ters of small amount and frequent occurrence, be 
under seal (see Ludlow v. Charlton, 6 Mees. and W. 
815 \ Arnold t. Poole, 4 Man. and Gr. 860 ; ?aine 
V. Strand Union, 8 Qu. Ben. Rep. 826 : Smart v. 
West Ham Union, 24 Law Tim. Rep. 277). The 
strictness of the ancient rule, which prohibited cor- 
porations from contracting except under the corpo- 
xate seal, has been gradually more and more relaxed, 
and, though at first the exception was considered to 
extend only to matters of smidl amount and frequent 
occurrence, in later times, owing to the great 
increase m the number of trading corporations, the 
relaxation has been greatly extended, and the result 
of many decided cases is this — that in the case of a 
trading corporation' the contract will be binding, 
though not under seal, if it is of a nature essentially 
incident to the purposes of intorporation. The 
authorities are reviewed in Clarke ▼. The Cuckfield 
Union (21 Law Joum. Q. B. 29), and according to 
these decisions a contract directly within the scope 
and purpose of the undertaking for which the de- 
fendants are incorporated is binding upon the 
defendants though not under seal. This view of the 
law has been sanctioned by the Court of Queen's 
Bench in the following case :— The directors of a 
company incorporated by charter for the purpose of 
maintaining -communication between Great Britain 
and Australia, by steam and other vessels, made at a 
board meeting an agreement on behalf of the com- 
pany, but not under their corporate seal, with the 
plaintiff, that in consideration of his going out to 
Australia, and bringing home one of their vessels, 
which was unseaworthy and uninsurable, for the 
purpose of having it repaired for the company, the 
company, besides certain monthly wages, would give 
him a remuneration proportionate to his success: 
Held, in an action against the company for such pro- 
portionate remuneration, that the company, being a 
trading corporation, and the contract being incidental 
to the objects for which they were created, they 
were liable on the contract, although not under their 
corporate seal. Henderson v. The Australian Royal 
Mail Steam Navigation Company, Week. Rep. 1854-5, 
p. 571 ; 25 Law Tim. Rep. 234. 

EVIDENCE. — Unstamped agreement — Parol evi- 
dence. — It is a general rule of evidence, that the best, 
or, rather, the highest evidence must be given that 
the nature of the case admits of, so that where a 
contract has been reduced into writing by the 
parties, the writing, as being the best evidence, must 
be produced, and the mere fact that the writing is 
not stamped will not let in parol evidence. The 



primary evidence in this case was a written ift^e'' 
ment, which ought to have been, but was not, 
stamped, and the defendant objected to its admission 
on the ground of the want of stamp. The plaintiff 
contended that the agreement, being unstamped, 
was a nullity, and asked to be admitted to furnish 
parol evidence : Held, that though inadmissible, 
the agreement was not a nullity so as to admit of 
parol evidence being given of the terms of the ar- 
rangement. Delany v. Alcock, 1 Jur. 498. 

INDEMNITY.— Ba»7—^«co^iwafic« estreated for 
non-payment of prosecutor's costs — Implied indemnity. 
— ^The defendantinthis cause had been indicted for con- 
spiracy, and the indictmetit removed into the Queen's 
Bench. The plaintiff had become the defendant's 
bail. The defendant, not appearing, was convicted 
in his absence, and the recognisance estreated for 
non-payment of the costs of the prosecutor, and the 
plaintiff having been obliged to pay the money, 
brought the present action against the defendant, 
alleging that there was an implied contract by the 
defendant to indemnify him. On moving for a rule, 
it was contended that such a contract could not be 
implied, because it would be illegal to indemnify 
against not surrendering in a criminal case : Held, 
that it was unnecessary to decide that point ; that, 
according to the statute 5 Will, and Mary, and the 
practice of the court, a party's bail become liable to 
the pa3rment of the costs of the prosecutor upon con- 
viction ; that there was an implied contract on the 
part of the defendant to indemnify the plaintiff against 
this payment, and the plaintiff might recover under 
a count for money paid ; that if it is illegal to enter 
into a contract to indemnify for non-appearance pur- 
suant to recognisance, the court will not infer such 
contract. Joties v. Orchard^ Week. R. 1854-55, p. 554. 

JlTDG^SBKT.^AIistake—Executiim-'Amendment 
of particulars of demand. — According to the practice 
of the courts, a defendant may, after judgment has 
been signed and executed, apply by summary appli- 
cation to have the judgment set aside on the ground 
of mistake, he paying the costs and doing all that 
is necessary to restore the plaintiff to as good a posi- 
tion as he would have been, if no such mistake had 
occurred. It has never been doubted, too, that, in 
case of fraud, the court may set aside a judgment ; 
they ought to have the same power in case of mis- 
take, which is. as good a ground for equitable relief. 
If the application may be made by a defendant, it 
may also be made by the plaintiff; and by both the 
condition must be observed, that the opposite 
party does not suffer any prejudice. Lapse of time, 
also, is often an answer to such applications. The 
application need not be made eo instants, nor after an 
unreasonable lapse of time. Cqnnon and Others v. 
Reynolds, 25 L. T. Rep. 176. 



Auo. 1, 1855.] 



THE LAW CHRONICLE. 



53 



JUDGMEim.'^udgment crediiar-^l ff 2 Vic, e. 
110, 8, 16 — Attachment — Debtor's property,— By the 
oommon law a judgment creditor who thought fit to 
resort as his mode of execution to the seizing of the 
person of his debtor as a satisfaction of the debt, was 
held thereby to have lost his right against the pro- 
perty. This old and essential principle of the common 
law was founded on the terms of the writ. The 
abore-mentioned statute preserves that principle 
untouched, notwithstanding its new provisions re- 
specting judgments. But it applies in no degree to 
the case where a person is taken under an attach- 
ment in the Court of Chancery. Li this case the 
debtor is not *^ taken in execution '* under an attach- 
ment at all. He is taken into custody to answer his 
contempt for his disobedience to the order of the 
court. That seizing of his person is a satbfaction of 
nothing, but is only a mesne process in furtherance 
of the creditor's other remedies against the property: 
Held, that the seizing of a debtor^s person under an 
attachment for non-payment of money under a 
registered decree is not such a taking of the person 
in execution within 1 & 2 Vic. c. 110, s. 16, as to 
involve release of any debt or any other claim against 
the property of that debtor. Roberts v. BaU, Week. 
Rep. 1854-55, p. 466; 25 Law Tim. Rep. 139. 

LIBEL. — Privileged communication — Bond fides of 
defendant, — ^The libel complained of in this case was 
a memorial addressed to the Secretary of State, 
complaining of the plaintifTs conduct as a magistrate 
at an election for the borough of , and re- 
questing his removal from the office of a justice of 
the peace, and the jury having found that the me- 
morial was bond fide^ the question, arose whether it 
was a privileged communication ; one of the elements 
of privileged communication bond fides being found, 
the two others remained to be decided— viz., whether 
there was an interest on the part of the communi- 
cator, and whether the communication was made to 
the proper quarter ; and the court held : Ist, that 
the communicator had an interest, and acted in pur- 
suance of a duty, every one having an interest in 
not remaining subject to the jurisdiction of one who 
violated the law, and who had committed an offence 
which ought to be in^ired mto. ^^ In this land of 
law and liberty," said Lord Campbell in delivering 
his judgment, " all persons may try, by all consti- 
tutional means, to obtain redress, and, with that 
view, may bring the conduct of a party before those 
whose duty it is to enquire into it ;" 2ndly, the com- 
munication was made to the proper quarter — ^being 
addressed to the Secretary of State, it was virtually 
an address to her Majesty, the Secretary of State 
having a corresponding duty to perform in the 
matter. Harrison v. Biish^ Week. Rep. 1854-55, 
p. 474. 



LIMETATrONS, STATUTE 0F.-4 Ann, c. 16, 
s. Id—Defendant abroad.— The first Statute of Limi- 
tations is that of 21 Jac. 1, c. 16, the 7th sec. of 
which enacts that if any person entitled to such 
action of trespass, detinue, trover, replevin, debt, 
trespass for assault, and actions upon the case for 
words, shall be at the time of such action accrued 
within the age of twenty-one years, feme covert, non 
compos mentis, imprisoned, or beyond the seas, such 
.•persons shall be at liberty to bring the same action 
within siTch times as are before Umited, after their 
Vbeing of fhll age, discovert, of sane memory, at 
large, and returned from beyond the seas. This act 
provided only for plaintiffs under disability; a de- 
fendant, whether s^road or not, could avail himself 
I of the statutes of limitations. To prevent the bar of 
the statute he had to file an original, and outlaw the 
debtor. This was remedied by 4 Ann, c. 19, by 
which, ^^ if. any person against whom there is any 
cause of action for seaman*s wages, or of action upon 
the case, shall be, at the time of such cause of action 
accrued, beyond the seas, the action may be brought 
against such person after his return from beyond the 
seas within the time limited by 21 Jac. 1, c. 16. In 
an action on a promissory note, to which the defend- 
ant pleaded ** that the supposed causes of action in 
the declaration mentioned did not accrue to the 
plaintiffs at any time within six years before the 
conmiencement of the suit : Held, that the replica- 
tion need not allege that the defendant has returned 
from beyond seas, or that the suit was commenced 
within six years after his first return from beyond 
seas since ^e accruing of the cause of action. The 
Statute of Limitations should be construed thus : you 
should see what is the limit within which the plain- 
tiff is to bring his action. If the plaintiff is abroad 
he has six years from his return, but he is not barred 
from bringing his action until that return, and six 
years after the return. That applies to the case of a 
defendant ; so that the plaintiff is not barred until 
the expiration of that period of time which is given 
when he is abroad himself. Forbes y. Smith, 1 Jur. 
N. S. p. 503. 

MASTER AND SERVANT.— Taitor, " Artificer " 
— Journeyman tailor — Contract for personal service — 
Absence from service. — The 3rd sec. qt 4 Geo. 4, c. 
34, enacts, " that if any servant in husbandry, or 
any artificer, handicraftsman, &c., labourer, or other 
person, shall contract with any person or persons 
whatsoever to serve him, her, or them for any time 
whatsoever, or having entered into, shall absent 
himself from service before the term of his contract 
shall be completed, or neglect to fulfil the same, &c., 
upon complaint on oath a justice of the peace may 
issue his warrant for the apprehension of the offender 
and commit him to prison : upon this section it was 
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held, that a tailor is within the act as an " artificer ^* 
or handicraftsman and where a jonmejrman taih>r 
contracted with a master tailor to make certain gar- 
ments at fixed prices, to work on the master tailor's 
•premises exclu3i7ely for him whilst employed and 
not to leave whilst any garment on whidi he might 
be employed was unfinished, and he absented 
himself withoat finishing a garment on which he 
was employed, a justice had jurisdiction in convicting 
him for breaking his contract ExparU Gordon^ 
Week Rep. 1854-65, 569. 

PRINCIPAL AND AGENT. — T7rttf«!ii instm^ 
ment— 'Personal UahiHty of agent [see 1 Law Chron. 
221—223, 394— 396].— A contract duly made by an 
agent is considered by law as the contract of the 
principal, from which it follows that the latter is en- 
titled to enforce it by suit in his own name, and is 
also liable to be personally sued upon it ; yet when 
the agent has pledged his own personal credit, he 
would be liable, not less than the principal, to be 
personally charged on the contract. Where, in a 
written agreement, eveiy act to be done^r and on 
behalf of the principal was expressed to be done 
either by the agent or to the agent, and the agree- 
ment was signed by the agent simply, and not as for 
a third person : Held, that the agent was personally 
bound, although there was a statement in the instru- 
ment appended to each undertaking expressed as to 
be performed by him, that he was acting of one 
E. N. Tanner v. Christian^ 1 Jur. N. S. 619, stated 
1 Law Chron. 395. 

PRO^aSSORY NOTE.— Payaftfe on demand- 
Demand previous to action, — In an action upon a 
promissory note, the declaration stated that the de- 
fendant on the, &e., by his promissory note, pro- 
missed to pay to the plaintiff £ upon demand^ 

but did not. pay tiie same, and the plaintiff claimed 

£ . Demurrer by defendant on the ground 

that no demand was alleged and, consequently, no 
cause of action shown ; Held, that no demand was 
required previous to the bringing of an action for 
the amount. Barrett v. Meredith^ 26 Law Tim. 
Rep. 166. 

SHIPPING.— Pflwwiiflfer'* Act, 15 ^ 16 Vic. c. 44, 
M. 49 and 50 — Policy of insurance — Forwarding paS' 
sengers to their intended destination. — By the Pas- 
senger's Act, 15 & Id Vic. c. 44, s. 49, if any pas- 
sengers of any passenger-ship shall, without any 
neglect or default of their own, find themselves in 
any foreign or colonial port other than that at which 
they may have contracted to land, and the master of 
the ship shall dcsline or omit within six weeks there- 
after to forward them on to their original destination, 
it shall be la^vful for the governor of such colony to 
forward such passengers to their intended destina- 
tion ; and by sec. 60, all cxpcnces incurred under 



the last two preceding sees., or either of them, shall 
become a debt to her Majesty from the owner, char- 
terer, and master, &c. : Held, that the duty to 
forward passengers within the six weeks under the 
circumstances inentioned in the sec. is imposed upon 
the master by implication in sec. 49. Therefore, 
that a policy of assurance by the owners against all 
liabilities to which they might become liable by 
perils of the sea, under ss. 49 and 60, covered a 
liability for the expences incurred by the captain in 
forwarding, without the intervention of the governor, 
and before the . lapse of six weeks, passengers who 
were detained by loss of the ship in a colony to which 
they were not ultimately destined. Gibson v. Brad- 
ford, I Jur. N. S. 620. 

SIMONY.— ^cAan^ of benefces— Dilapidations 
— SUnoniacal agreement to forego claim for dilapida' 
tions on exchange. — ^Having already (vol. 1, pp. 178 
—183) so fully noticed the doctrine of simoniacal 
contracts and engagements, it is scarcely necessary to 
do more than call the reader's attention thereto 
before introducmg the case presently noticed. We 
may, however, observe, that Uiough sec 8 of the 31 
Eliz, c. 6 (set out 1 Chron. p. 178) extends to cor- 
rupt exchanges of benefices, yet it is clear that the 
taking of a benefit thereby is not necessarily 
'^ corrupt *^ within the meaning of the statute, for, as 
Best, C. J., said in Fletcher v. Sondes (3 Bing. 683), 
^4n exchanges each party proposes to himself some 
benefit; the one expects to get more profits, the 
other a more healthy and agreeable or advantageous 
residence. Yet exchanges are expressly allowed by 
the statute of Elizabeth, because exchanges, though 
productive of temporal advantages to one or both 
parties, are not the vile and corrupt contracts which 
were intended to be prohibited^by the legislature." 
In Downes v. Craig (9 Mees. and W. 166), Lord 
Abinger said : ^^ It might be a very considerable 
question whether, if a contract for the exchange of 
livings were made in vrriting, with an ej^ress decla- 
ration that neither party should sue the other for the 
dilapidations, or if one party said * Kyou will admit 
me to your living I wiU admit you to mine, and I 
will make no claims for dilapidations,' it would not 
amount to a simoniacal contract, and so would be 
void. At present I do not see that it makes any dif- 
ference whether it be a contract with a party to 
resign in fiivour of another, or whether it be a con- 
tract for an exchange which may possibly fiul in the 
completion." And Parke, B., said, *^ I cannot help 
concurring in the doubt which has been expressed by 
my lord, whether it (an agreement between the par- 
ties that if the livings were exchanged each should 
omit to sue the other, and, in efiect, give up to the 
other any\:laim for dilapidations) would be valid and 
binding. It appears to me to savour of simony." 
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And Rolfe, B., took the lame view, sajing, '^ Upon 
the whole I entirely concur in the opinion which has 
been expressed, and particularly in the doubt inti- 
mated by my lord, whether an agreement to waire 
the claim for dilapidations would ha^e been a valid 
agreement.** It has lately been decided by the Court 
of Common Pleas that an agreement by two incum- 
bents to exchange thnr liyings in their present state, 
and that one of them shall not call on the other to 
pay for repairs, is not neeessarihf simoniacal. Semble^ 
first, if the dilapidations in each living were nearl> 
equal, an agreement mutually to forego the amount 
would not be simoniacal. Secondly, so if the dilapi- 
dations in one living were of an insignificant amount, 
mn agreement that the incoming incumbent should 
forego such amount would not be simoniacal. 
Thirdly, if fiicts are pleaded which show that an 
agreement must necessarily be simoniacal, it need 
not be alleged that the agreement was made " cor- 
ruptly,'* in order to bring it within the 31 Elk. c. 6.^ 
Goldham^ Clerk^ v. Edwards^ CUrk^ 1 Jur. 
N. S. 684. 

TROVER.— Fixtwres-- Ladder, Crane, Gaslight 
JUiings, — The definition of fixture implies that to be 
a fixture the thing must not constitute part of the 
principal subject, as in the case of the walls of a 
house, and that on the other hand, it must be in 
some actual union or connection with the principal 
subject, and not merely brought into contact with 
it as in the cose of a fixture suspended on hooks 
against a wall, or a wooden bam resting by its 
weight alone upon a brick foundation (see 2 Smith's 
Leading Cases, 114) : Held, that a ladder fixed by 
rails to the joists above, and to the fioor below — a 
crane fixed to the ceiling and floor by nails— a 
flapped bench nailed to the wall— gasligbC fittings 
fixed in the usual way — ^^'ere fixtures considered as 
part of the freehold, and are not such goods as are 
the subject of an action of trover. Wilde and 
Another v. Waters, Week Rep. 1854-55, 570. 

WAGERS.— TTa^n^ contracU—S ^ 9 Vic, c, 
109— Money paid^-Pleading.—ThiB statute (the act 
to amend the law concerning games and wagers) 
makes gaming and wagering contracts void, but not 
illegal ; therefore, the payment of the losses under 
such contracts is not illegal. Where the declaration 
was fi>r money paid by the plaintiff for the defend- 
ant's use, at his request; and the plea that the 
money was paid, as mentioned in the. declaration, in 
respect of certain differences in the price of shares in 
a public company, contrary to the 8 & 9 Vic. c. 109, 
which the plaintiff had made for the defendant with 
third persons : Held, that as the plea did not negative 
the plaintiff's request, and the act made such con- 
tracts only void, and not illegal, the plea is no 
answer. Knight v. Cambers, 1 Jur. N. S. 625. 



WAY LEAVE.— A'o right to soU— Trespass.— 
X The mere grant of a way leave does not pass the 
exclusive, or, indeed, any right to the soil, so that 
no person having any such grant merely can niain- 
tain an action of trespass. Megnell v. Snrtees, W«ek. 
Rep. 1854-5, p. 535 ; 25 Law Tim. Rep. 227. 

COMHOX lAW rRAcncE. 

ARBITRATION.— ilt0ar<f5y several arbitrators- 
Invalidity of award— Attachnient. — ^In Stal worth v. 
Jones (2 D. and L. 428) the Court of Exchequer 
expressed theur opinion that the execution of an 
award should be joint, and that where an award was 
not so executed Uie court wouldtiot enforce perform- 
ance of it by attachment And see Wade v. Dowl- 
ing, 1 Law Chron. 172. • 'In the present case an 
aflidavit showed that the appointment of an umpire 
had been signed by arbitrators separately, and not 
jointly as it ought to be (Wright v. Graham, S Exc. 
181 ; Wade v. Dowling, 4 £. and B. 44) : Held, 
that the afllidavit was admissible and conclusive 
against the right to an attachment for disobeying the 
award made by the umpire — ^the other party, how- 
ever, preserving his remedy, as he may bring his 
action on the award. Lord v. Lord, Week. Rep. 
1854-55, p. 553. 

COSTS. — Docutnent lost by attorney* s negligence — 
Expense of secondary evidence disallowed. — ^The fol- 
lowing case, which occasioned the Court of Ex- 
chequer to be equally divided in opinion, is of some 
practical importance to the profession. Before the 
trial of an action on a bill of exchange, and after tfie 
action had been commenced, the bill was accidentally 
thrown into the fire as waste paper by the carelessness 
of the clerk of the plaintiff's attorney, and destroyed ; 
it therefore became necessary at the trial to prove the 
bill by secondary evidence, and the plaintiff had a 
verdict The expense of the secondary evidence 
was claimed by the plaintiff on taxation of the cbsts 
in the cause, and was disallowed by the master: 
Held, per Pollock, C. B., and Martin, B., that the 
plaintiff was not entitled to'costs ; per Alderson, B., 
and Piatt, B., that the master could not inquire 
whether the secondary evidence was rendered neces- 
sary by negligence, and that they should, therefore, 
have been allowed. Matthews v. Levesley, Week. 
Rep. 1854-5, p. 317 ; 25 Law Tim. Rep. 166. 

COSTS.— C(»(s of the day where plaintiff does not 
proceed to trial [vol. 1, p. 31 1] — Default of defendant 
—Reg. Gen. H. T. 1853-4, r. 49.— When notice of 
trial having been given, but upon the c^use being 
called on neither the attorney for the plaintiff nor 
the defendant are present, the defendant is not en- 
tiUed to the costs of the day under the 49th sec. of 
the above Reg. Gen. The parties are in pari delicto ; 
the defendant concurred in the plaintiff's neglect. 
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It is the consequence of the defendant's own fault 
that he incurred costs which were of no use ; for if 
he had been there he might have craved judgment of 
nonsuit (Allott v. Bearcroft, 4 D. and L. 827, does 
not apply). Morgan y. Femyhaugh^ Week. Rep. 
1854-56, p. 551. 

COSTS m ERROR [1 Chron. 276, 881, 419].— 
Court below hcu no control over, — ^At common law, in 
ordinary cases, a court of error could only 
reverse the ju^ment where error was brought by 
the defendant below ; but where it was brought by 
the phuntiff below it gave such judgment as the 
court below ought to have given; but by the com- 
mon law procedure act, 1852, a proceeding in error 
is made a step in the cause ; the judgment court of 
error is to be entered on the original record; 
and courts of error are empowered to give such 
judgment and award such process as the court from 
which error is brought ought to have done, without 
regard to which of the parties it is who alleges 
error ; the further proceedings which may be ne- 
cessary thereon may be awarded by the court in 
which the original judgment was given. It has been 
decided that the court below has no such control 
over the taxation of costs after judgment in the court 
of error, as to enable it to direct the master to allow 
the plaintiff the costs of a matter with respect to 
which the judgment of the court below against him 
had been reversed. EUiot v. Bishop^ Week. Rep. 
1854-5, p. 596. 

JUDGMENT BY BEFAVhT.-- Application to 
set aside—Affidavit— C. L. P. A., 1852, s. 27.— 
This section requires, in order to entitle a 
party, against whom judgment has been allowed 
to go by de&ult, to be let in to defend, that the 
affidavits should f* disclose a defence upon the 
merits, " held that it is not necessary that the affi- ^ 
davit should show what the defence is, but the 
ordinary affidavit of a good defence on the merits, is ^ 
sufficient. Warrington v. Xedfc, Week. Rep. 1854-5, 
p. 552. 

JUDGMENT. — Enforcing hy attachment against 
gamisliee [vol. 1, pp. 160, 271—274, 419; ante, p. 
22] — Common Law Procedure Acty 1854, «. 61— Pu*- 
lic company whose creditors to be paid pari passu — 
Pi'operty only liable—The Westminster Improvement 
Commissioners were appointed for the purpose of 
executing certain works in Westminster, and were 
empowered by act of Parliament to borrow money on 
bond and on mortgage of their lands or funds. They 
borrowed money under their powers, and subse- 
quently it was agreed by the bondholders, and the 
agreement ratified by act of Parliament, that they 
should be paid jKiri passu : Held, that a bond given 
by the commissioners was not a debt that could be 
attached by a creditor of the bondholder under the 



garnishee clauses of the Common Law Procedure 
Act, 1854, because, 1, the property only of the com- 
pany was chargeable ; and 2, to attach the debt 
would be giving a preference to the particular bond- 
holder over aU the others, in violation of the agree- 
ment and act of Parliament. Kennett v. The West- 
minster Improvement Commissioners^ Week. Rep. 
18M-5, p. 597. 

MARRIAGE.— 3/ama^ of female defendant after 
judgment — Execution against husband — C X. P. A.^ 
1852, sec. 141.— This section provides, ^' that the 
marriage of a woman plaintiff or defendant Shall not 
cause the action to abate, but the case may, notwith- 
standing, be proc.eeded with to judgment ; and such 
judgment may be executed against the wife alone, 
or by suggestion, or by writ of revivor pursuant to 
this act, judgment may be obtained against the 
husband and wife, and execution issue thereon," &e. 
But this section is not applicable where judgment 
has been signed before the marriage against a wife 
dum sola so as to authorise the plaintiff to. suggest 
the marriage upon the record, and issue execution 
against the husband. Morris v. Coates^ 25 Law 
Tim. Rep. p. 176. 

WRIT OF SUMMONS.— C. L. P. i4<1852, ss. 
2 j-18.—Theplaintiff haying issueda writ of summons 
against the defendant under s. 2 of the C. L. P. A., 
1852, sched A., No 1, specially indorsed, applied to 
a judge upon affidavits (stating facts showing efforts 
to serve him) for leave, under s. 27, to proceed under 
the act as if personal service had been effected, 
whereupon an order was made. Subsequently the 
defendant applied to this court to set aside such 
ordef , upon the ground that, at the time of issuing 
the writ, and down to the time of swearing the affi- 
davit upon which the motion was made be (the 
defendant) was out of the jurisdiction : Held, that 
under these circumstances the defendant ought to 
have been proceeded against as provided for by 
sec.'^18 : Held, also, that the motion was in Uie right 
form— viz., to set aside the judge*s order. HasketA 
V. Fleming^2b Law Tun. Rep. p. 102. 

GBIMINAL LAW 8ESSI0KS, ETC. 

EBBOR.— Misdemeanor— Fiat of Aitorney-Ge- 
neral— Offence out of jurisdiction of court.— In mis- 
demeanors, on showing probable cause, a defendant 
is entitled to a writ of error ex debitojustitite, and the 
Attorney-General ought to grant hit fiat where 
there is good or probable ground of error. But the 
granting of a fiat is on his discretion, and when he 
has he«rd and decided the application, the Court of 
Queen^s Bench cannot interfere, it being a universal 
maxim that where a discretion is to be exercised by an 
officer this court will not interfere. It is a fundamental 
principle that a party cannot assign for error what 
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contndiets that which the jury have found upon 
their oath. Where, therefore, there is a finding and 
judgment that the place where ,the offence was com- 
mitted was within the jurisdiction of the court, it 
cannot he assigned as ground of error that the 
offence was committed out of its jurisdiction. Reg. 
▼. Nevtan and Anoi^er^ 1 Jur. N. S. 591. 

RECEIVING STOLEN GOODS.—Actual and 
coMSiruetive ponestiom — Direction to the jury — Evi- 
dence, — Upon an indictment for receiving a watch^ 
knowing it to have been stolen, the recorder before 
whom the case was tried directed the jury that if 
they believed that the prisoner (at the time he was 
negotiating the return of the watch to the prosecutor) 
knew that the watch had been stolen, and that if 
they believe that.the watch was then in the custody 
of a person with the cognisance of the prisoner, that 
person being one over whom the prisoner had abso- 
lute control, or that the watch would be forthcoming, 
if the prisoner ordered it, there was ample evidence' 
to justify them in convicting the prisoner of felo- 
niously receiving the watch. The jury found the 
prisoner guilty : Held, that the direction to the jury 
was unexceptionable. According to the cases and 
the dicta of learned judges, manual possession of the 
stolen article is not necessary to support a conviction 
for felonh>ualy receiving it is sufficient ii the goods 
are shown to have been under the control of the 
person charged with receiving. Beg. v. Thomas 
Smith, Week Bep. 1864-55, 575. 

SESSION^'-Appeal ^Notice of, to prosecutor^ 
when act does not require it to be given — Master 
Stewart — Combination act — 6 Geo, 4, e. 139, «. 12 — 
**^ ImmediaUlg*^ dismissal — Where a party is con- 
victed under an act of parliament which gives an 
absolute right of appeal without requiring noticccof 
such appeal to be j^ven to the opposite party, it is 
yet necessary for tiie appellant to give notice to the 
opposite party within a reasonable time from the 
conviction. The Quarter Sessions should not revise 
to hear an appeal when it appears that Uie notice of 
appeal could not have been reasonbly given accord^ 
ing to the rules of the court The 12th sec. of |he 
9 Greo. 4, c. 129 (an act to repeal the laws relating 
to the combination of workmen and to make other 
provisions m lieu thereof, gives a convicted person 
the right of appealing to the next quarter sessions 
and enaets that the execution of every judgment so 
appealed from shall be suspended in case the person 
so convicted shall immediately enter into recog- 
niwuices before such justices, upon condition to pro- 
seeute the appeal, and to be forthcommg to abide the 
judgment of the said quarter sessions, and gives the 
quarter sessions power, on affirmance of the convic- 
tion, to commit the appellant to gaol according to the 
ooaYiction below. A party convicted on Saturday, 



24th March, entered into recogisances to appeal on 
the 29th, and was liberated on the 30th. On the 
following 8rd April the appeal was called on for 
hearing at the quarter sessions, and dismissed on. the 
ground that the appellant had not given a fort- 
night's notice according to the practice of the ses- 
sions and the warrant of the court made out for his 
committal to prison to undergo the sentence in the con- 
viction. This warrant was executed on the 2nd May, 
the defendant being alleged to have kept out of the way 
in the meantime. Held that the sessions were wrong 
in dismissing the appeal and making out their warrant 
for the recommittal of the defendant, and that the 
defendant being in custody upon this, was entitled to 
his discharge, and that the. appeal not having been 
heard, the proper course was to enter and respite 
the appeal until the next sessions. Held also that 
the word, *^ immediately " in the 12th section, means 
within a reasonable tune, and therefore that entering 
into recognisances on the 29th, was a compliance 
therewith. Held also, that the recognisances re- 
mained in force, the sessions not having heard the 
appeal. Reg. v. The Justices of Durham 25 Xoto, 
Tim. Bep. 196 ; Week. Rep. 1854-5, p. 516. 

BANKBUFTOT AND IN80LYENCT. 

CERTIFICATE.— ife/ttw/ of certificate-^Execu- 
tion — Release. — A bankrupt had his certificate re- 
fused. Shortly after a creditor who had proved his 
debt took out a bankruptcy certificate under the 
257th sec. of the Bankruptcy Law Consolidation 
Act, upon which a writ of execution was issued, and 
the bankrupt taken in execution. Upon a motion to 
discharge the plsiintiff under the allegation that the 
court had a discretionary power under sec. 259, and 
that an imprisonment of three months was a suf- 
ficient punishment: Held, that the court had no 
power to order the release before the expiration of 
twelve m6nths without the consent of the detaining 
creditor. The imprisonment of a debtor is not for 
the purpose of punishment, it is for the purpose of 
forcing him to pay. Exparte Latham^ Jun.^ 25 Liaw 
Tim. Rep. 135. 

FUTURE PROPERTY.— i4*«^m«i* of future 
acquired property — Equitable order by the court. — ^Thc 
88th section of the Insolvent Act provides^ that 
where an insolvent after his discharge shall become 
entitled to or be possessed in his own right of any 
property, and such insolvent shall have refixsed to 
convey or assign the same to the amount of the 
debts from which he was discharged, it shall be 
lawful for the assignee to apply by petition in a 
summary way to the court, to obtain his commit- 
ment to prison until he assign. The court, in the 
case where an insolvent became entitled to.fiiture 
acquired property which could not be taken in 
execution, made an equitable order to meet the 
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jiutiee of the ease, by which a oonditioiial order to 
commit the insolyent wm grantedf with directions 
that it should not issne if the insolvent executed the 
asfflgnment. Be Rogen^ 85 Law Tim. Bep. 185. 

JURISDICTION.— £xc(itftve iVtcuaacet Rmawtl 
Act, tib« 11 ^ 12 Fie. e. 128, «. 8— Cerfwroiv-rofe 
to faaJ.— By the 11 k 12 Vic e. 128, s. 8, the ez- 
pences of obtaining and enfiirdng an order ibr the 
remoTal of a nuisance, are to be deemed to be money 
paid for the use of the owner or ooeuiaer, and nay 
be recovered as such in the oounQr court, or before 
two justices : Held, that, where the proceedings are 
taken in the county court, that court has exdusive 
jurisdiction, and that no certiorari will, therefore, 
lie to remove the plaint, even though' the title to 
land come in questbn. Ouardiani of (he poor of ike 
Hertford Union y. Kunptan^ Week Rep. 1854-5 p. 
521 ; 25 Law Tim. Rep. 185. 

REPUTED OWNERSHIP [vol. 1, pp. 68, 76, 
182, 860, 884, 441, 458].-'By sec. 125 of the Bank- 
ruptcy Consolidation Act, 1849, where the bankrupt 
has goods in his. possession, with the consent of the 
true owner, the court may direct same to be sold for 
ihe benefit of the creditors : this order vests the pro- 
perty in the goods in the. assignee or thdr vendee as 
firom the time of the act of bankruptcy. The efi^ect 
of this provision, which iften operated very harshly, 
has lately been much mitigated by a decision of the 
Queen*s Bench applying the provisions of see. 188 of 
the Consolidation Act to the reputed ownership doc- 
trine. This 188rd sec provides that contracts, deal- 
ings and transactions prior to a petition for abjudica- 
tion shall be valid though there was m prior act of 
bankruptcy, of which the party had no knowledge. 
The court held, that the olgeet of 12 & 18 Vie. c 
106, s. 188, is to give the same force to contracts, 
dealings, and transactions with the bankrupt made 
before the filing of the petiti<m, as they would have 
had if made before the act of bankruptcy. Where 
goods by the consent of the true owner, are left in 
the order, and dispoation of the bankrupt, but such 
consent is bond fide, and without notice of the act of 
bankruptcy, determined subsequently to the act of 
bankruptcy, but before the filing of the petition for 
abjudication, the goods will not pass to the assignees 
although the owner do not obtain actual possession 
before notice of , the act of bankruptcy. Brewin v. 
Shori, Week Rep. 1854-5, p. 514 

Costs of the Cbown. — ^A bill has been intro- 
duced into the commons by the Attomey-Greneral for 
regulating the coats of proceedings by and against 
the Crown. It proposes to enact that in fiitnre the 
Crown ^all not be exempt firom liability to costs in 
cases in which they would have been allowed to any 
other suiter, but shall both pay and receive them. 



PROFESSIONAL NEWS. 



PuBUO Health Bux.— This is one among the 
many abandoned measures of this session* 

Eyidknce DC Equitt.-— In a case brought before 
the attention of one of the vice-chancellora, oo the 
27th of July last, it appeared that the evidence in e 
cause was being taken by a special examiner, and 
that there had already been no less than fortjf meet- 
ings for the purpose of taking the evidence. His 
Honour commented on this state of things in very 
severe terms. It appeared that the counsel employed 
belonged to the common law bar, who, ir^r^ing to 
a rather foolish article in last week^s Law TSam^ 
are alone qualified for this work. The truth is, 
that oral examinations are the exception and not the 
rule (see vol. 1, pp. xxvi., 887^, of which the writer 
in the Law Times appears to be utterly ignorant. 

Bulb of Ezchakge Bill.— It appears that the 
profession is to be fovoured with the least noxious of 
the two bills for fiMilitating judgment vpoa and pre- 
venting vexatious defences to bills of exchange. 
Lord Brougham, however^ has declared his ^ssatis- 
foction with the measure as not being complete 
enough, inasmuch as the unfortunate signdr of a bill 
is allowed, under proper guarantees, t<f defend any 
action brought against him, instead of Jiaving a 
judgment at once entered against him. 

F00TPJL88ENOBB8 AJXD Cabbiaoes, &c.r-On a re- 
cent trial against earners by a widow of a man who 
was killed by a van whilst crossing the street. Justice 
Coleridge said : — ^* When passing along a street the 
side pavements were for foot-passengers and the 
centre of tiie street was for carriages, and those per- 
sons who wished to cross were bound to watch their 
opportunity— to use due care and caution ; but at the 
end or comer of a street, if a foot-passenger wished 
to cross, it should be known that the centre of the 
street belonged as much to the foot-passenger as to 
the carnage, and he had as much right to tell the 
driver of a carriage to wait for him as for the driver 
to make him wait. 

Justice Talfouxd. ^ A bust of the late Mr. 
Justice Talfourd has just been placed in the Crown 
Court, Stafford. The base of the monumental tablet 
in which it is placed bears the following inscription : 
^'^On the judgment-seat of this court, while 
addressing the grand jury, on March IS, 1864, died 
Sir Thomas Noon Talfourd, Knt, D.CX., one of the 
judges of the Court of Common Pleas, an ae« 
complished <Nrator, lawyer, and poet. The members 
of the Oxford Circuit erected this memorial of theb 
regard and admiration for their former leader* < 
panion, and friend,'* 
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JUSTICES MAULE AND WILLES. 



Mr. Justice lianle, having retired firom the hench 
after a sendce'of more than fifteen years, Mr. J. S. 
Willes, cf the common law har, has been appointed 
hit auccessor. The appointment has given rise to 
much observation as the new judge is quite young 
in years and at the bar, where, however, although 
only a stuff-gownsniaa, he took a leading position. 
Hie ETomiMer has given a highly eulogistic notice of 
Mr. Justice Wilies, in which, after mentioning his' 
aervices on the Common Law Commission, it is said 
*' The services he rendered in that capacity would 
alone, in our judgment, have entitled him to the po- 
sition he has now attained. With nothing of the 
genius of an orator, he possesses the power and 
c^paci^ of a legislator. To him we are munly 
indebted for suggestions that have overthrown 
during the last few years, to the inexpressible relief 
of the poor suitor, the clumsier and more intolerable 
parts of the monstrous fabric of special pleading. 
To all the recent improvements in common law 
procedure he has largely contributed by his labours 
on that commission : snd we suspect that not a few 
absurd distinctions between the practice at common 
law and at equity would by this time have gone the 
way of other similar follies if all his su^estions 
then made had been equally successful. Such a 
man, so capable, so learned, and with such disposi- 
tion, will be invaluable on the Bench: and it is 
greatly to the honour of Lord Cranworth that he 
ahould have set before the bar an example, so little 
open to question, of an appointment dictated only by 
a regard for the public service. The qualities whidb 
the Chancellor has had Uie best means of testing in 
the new judge are of a higher kind Uian Uiose which 
Mr. Wilies has had the opportunity himself of most 
fkmiliarising to the great body of the Profession, but 
it is in the union of both we find the rare and con- 
spicuous merit of his appointment. Nor is it less 
honourable to the Profession itself Uian to the 
chs^oellor that the elevation to a seat ixx the common 
pleas of a young man of forty, without anything 
ahowy or superficially attractive in his talents, and 
who had not even sought the dignity of a silk 
gown, should find such general and cordial approval 
in Westminster Hall. The truth is, that it is a 
prondotion too mani&stiy made on the exclusive 
gnMrid of merit to admit of any fiur objection. 
With nothing to attach him to either party in the 
state, with only learning and labour to attract infiu- 
ential friends, within a few years utterly unknown, 
Mr. Wilies has forced his way by sheer ability, and 
been the unaided architect of his own fortune. He 
is an Irishman, aud so entirely was he without infiu- 
ence or connexion in England, Uiat he would have 
No. 16 (Vol. H.) 



returned to Dublin seventeen years ago, when he had 
qualified for his call to the Irish Bar, but for the 
earnest remonstrance of the distinguished pleader 
Mr, Chit(y, in whose chambers he was then a pi^iL 
He had graduated at Trinity College with great dis- 
tinction in 1835, and the next five years were passed 
in Dublin and London alternately, in the chambers 
of Mr. Chitty or those of Mr. Collins, an Irish 
barrister of considerable eminence. His course 
was not decisively taken till June, 1840, when, he 
was called to the English Bar ; and peihaps no man 
ever achieved so rapidly a first rate practice of so 
important a Idnd. Not that the popular impression 
in this respect is at all the true one, which tells 
you that great lawyers are wont to starve in their 
youth, and only to become famous when their vrigs 
cover grey hairs ; for the rule rather is, that if s 
lawyer fails as a young man, he will very rarely 
indeed succeed as an old one. But it was not 
merely a large practice speedily obtained in Mr. 
Willes^s Case, but a practice in cases of the weightiest 
kind. Few great questions of mercantile law have 
been mooted for the last thirteen years ]ndthout his 
sendees on one side or the other, and indeed fow 
have been the important cases of any kind — so sudden 
and universal became the recognition of his acute 
judgment and profound acquaintance with the com- 
mon law — on which some person concerned has not 
sought his opinion. No elevation to the Bench of 
a man at once so young and in such extensive 
practice has taken place since the days of Judge 
Buller. 



THE HOUSE OF LORDS AS A COURT OF 
APPEAL— THE LORD CHANCELLOR AND 
THE SOLICITOR GENERAL. 



Much has recentiy been said as to the disagree- 
ment between the Lord Chancellor and the Solicitor 
Greneral, which, though denied, seems to have some 
foundation, as evidenced by want of co-operation in 
some of tiie recent measures of law reform, and in 
particular by a late occurrence, in which the Solicitor 
General is 'stated to have said that justice was not 
duly administered in the House of Lords. On the 
occasion of the House sitting for appeals, after the 
Lord Chancellor had delivered judgment, and beforb 
their Lordships had taken upon themselves their 
legislative capacity. Lord St. Leonards, addressing 
himself as much to counsel at the bar, as to the two 
or three lay peers present, complained of certain 
remarks recentiy made by Sir R. BethelT in the 
House of Commons, impugning the mode in which 
appeals were conducted in the House of Peers, 
which he had said could hardly be parallelled in any of 
the inferior tribunals. The Solicitor-General had com- 
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plained that frequentlj onlj two law Lords (the Lord 
Chancellor and the Lord St. Leonards) were present, 
and that one of these peers went out of the bouse 
and returned without attending to the argument of 
counsel, and considered himself priTileged to listen 
or not, as if he were present at a debate. Lord St. 
Leonards warmly denied the accuracy of these 
statements, deohured that he gave the most con- 
scientious attention to eyerything that Was said by 
counsel, and that if he left the house for a few 
minutes he took care to consult an accurate report 
of what had been said during his absence. Lord 
Campbell followed, and spoke very strongly against 
the Solicitor-Greneral for endeavouring to shake 
public confidence in the administration of justice in 
that house. He said he considered that he had 
made an attack upon the Lord Chancellor, and it 
seemed as if he were of opinion that justice woidd 
never be properly administered in the House of 
Lords ulltil he (Uie Solicitor-General) sat upon the 
woolsack. The Lord Chancellor said his hon. and 
learned friend had a right, if he chose, to impugn 
the system of hearing appeals in the House of Lords ; 
but he had made a most unfounded attack upon 
himself and Lord St Leonards. The Lord Chan- 
cellor defended, at some length and ^vith much 
warmth, the course taken by Lord St. Leonards and 
himself. When only two laws lords sit in appeal 
cases, and they diflfer in opinion, the judgment of 
the court below is affirmed. The Lord Chancellor 
admitted that this was not very satisfactory to the 
suitor, who might suppose that if another law lord 
had been present the judgment of the inferior tri- 
bunal would have been reversed. Lord Campbell's 
words are reported to have been as follows; "I 
have heard with indignation the language which had 
been attributed to her Majesty's Solicitor-General. 
An attadL had been made on the constituted institu- 
tions of the country, and on a public ftinctionary, 
the noble and learned lord on the woolsack, which 
I consider wholly unjustifiable.** And the lx>rd 
Chancellor said that he felt it most important that 
the dignity of their Lordships* House as a Court of 
Appeal shoidd be fully msintained. He did not 
consider the attack onie so much upon himself as 
upon the mode in which justice was administered. 
The nature of th^ atttfCK divides itself into two 
heads, the one on the efficiency of the tribunal, the 
other ^ regards the manner in which that tribunal 
has perfbimed its duties whether well or ill. The 
fbrmer point he considered open to legitimate dis- 
cussion, but the justice of Uie latter he entirely 
denied. It had been said that the law lords did not 
think it necessary to hear the whole of the case, and 
yet thought themselves quite competent to decide 
upon its merits. Now this assertion he again mosi 
emphatically denied ; and he believed he should be 
wnniing in his duty if he hesitated tp express his 



entire iUsapprobation of the language which had 
been attributed to the Solidtor-Genenl. Here, for 
the present, the matter rests, but it is not impro- 
bable that hereafter the matter will have scnne 
important consequences. 



CouNTV CoTTRTS. — ^A retum, published on the 
motion of Mr. Fitzroy, M. P., shows that fh>m the 
establishment of County Courts in March, 1847, to 
the Slst of December, 1864, the total number of plainta 
entered was 3,576,207 ; the total number of causes 
tried (or in which judgment was entered), 1,986,872 ; 
the total number of cases tried above £20 and under 
£50, 28,268 ; the total number of days on which the 
courts have sat, 65,156,; the total amount of 
the moneys for which the plaints were entered 
£11,812,298, ; the total amount for which judgment 
has been obtained, £5,856,084, ; the total amount of 
moneys paid into court in satisfaction of debts sued 
for, without proceeding to judgment, £771,158,; the 
gross total amount of fbes received (whether for home 
or foreign courts), £2,097,343, indudmg £646,125 
for the judges fund, £643,229, for clerks fees^ 
£453,744, for bailififs* fees, and £354,245, for the 
general fund. The gross total amount of moneys 
received to the credit of suitors was £2,992,073, and 
the amount paid out to them £2,439,072. The totsil 
number of causes tried bj jury was 6,508, in 3,807 
of which the party reouiring a jury got a verdict. 
The total number of plaints entered and tried from 
August 14, 1850, to December 31, 1853, by consent 
of partial^ under die 17th section of the act of the 
13th and 14th of the Victoria, chap. 61> was 132 and 
92 respectively. The total number of appeals during^ 
the same period was 105, the decisions of the court 
below having been affirmed in 34 cases and reversed 
in 29 ; 42 were dropped. The amount received of 
Her Majesty's Paymaster Greneral by the Treasurers 
of Counties in 1854 was £34,050, ; and the amoant 
]Mdd to the said Paymaster-General, £12,000. In 
the year 1854, it appears that in the 60 circuits, 
526,718 plaints were entered. The total number 
between £20 and £50 amounted to 9,895 ; the totsd 
number of causes tried to 282,220; and the total 
number of causes between £20 and £50 tried to 
5,300 ; the qumber of days on which the courts sat 
to 8,643 ; and the total number of sitdngs held before 
a deputy judge to 640 ; the total amoimt of moneys 
for which the plunts were entered was £1,544,650 ; 
the totsl amount exclusive of costs, for whichjod^- 
ments were obtained, £751,099, and the amount of 
the costs £186,410; the total amount of moneys paid 
into . cqvrt d^l 11,207 ; the gross total amount of fees 
received, 271,079 ; the totalamount received to the 
credit dt suitors, £607,824 ; and the amoant paid out 
to them, £601,105 ; the totat number of eauses tried 
bv jury 715, in 362 of which causes verdicts were 
obttuned lij the party demanding; the jury ; the total 
number of executions issped by the clerk of the court 
against goods and defendants, 72,590; the total 
number <^ judgment summonses issued, 56,046 ; the 
total number of judgment summonses heard by the 
court, 28,781 ( the total number of warrants of 
commitment issued, 14,211 ; and the total number 
of persons actually incarcerated in debtors* dungeons 
under such warrants 5,977, 
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BECENT STATUTES, 18 & 19 VICTORIA.. 



(Continued from p. 26). 

Cap. XX. — Increased income tax, — By this act an 
additional rate of 2d. in the ponnd on income tax is 
to be charged from the 5th April, 1855, until peace 
is proclaimed, and all relief, abatement, and deduc- 
tion given or allowed by the former acts are to 
extend to thic^ act. 

Cap. XXVI.— ilftm'fi^ forms of pleadings.^TinB 
act continues for five years the powers given by the 
13 & 14 Vic. c. 16, to the judges of the superior 
eourts of common law to make such alterations in 
the pleadings and proceedings in such court!, and as 
to the payment of costs, as to theiii may seem ex- 
pedient. 

Cap. XXXnL— (?ranto oflanAfor religious pur- 
poses. — ^This is an act of some importance to Irish 
lawyers, being passed to fiu^ilitate grants of lands 
and tenements for the purpose of religious worship 
and other purposes connected therewith. Sec. 1 
contains an interpretation of terms, and sec. 2 pro- 
vides that in citing the act it shall be sufficient desig- 
nation to use the expression *^ The leasing Powers 
Act for Religious Purposes in'ICIreland) 1855." By 
sec. S power is granted to make leases of lanos in 
Ireland of not more than five acres for-r^gious 
purposes. 

Cap. XXXV. — Abatement of income tax on assU' 
ranees on lives. — By this act, persons having made 
insurances with friendly societies legally established 
under act of Parliament are entitled to the benefits 
and advantages of the 16 & 17 Vic. c. 91. By sec. 
2 the provisions of the 16 & 17 Vic. e. 91 are con- 
tinned in force until the 5th of July, 1856. 

Cap. XLI. — Jurisdiction of ecclesiastical courts m 
cases of defamation aMi^</.— This is a short statute,. 
and though not affecting any great interests yet of 
some importance as a beginning of Uie threatened 
transfer of ecclesiastical jurisdiction. It recites that 
^MVhereas the jurisdiction of the ecclesiastical courts 
in suits for defkmation has ceased to h^ihe means of 
enforcing the spiritual discipline of the church, and 
oas become grievous and oppressive to the subjects 
of this realm : belt therefore enacted by the Qtn^en's 
Host excellent Miyesty, by and with tiie advice and 
consent of the Lords ^'tpiritnal and temporal, and 
Commons in this present Parliament assembled, and 
by the anthoriQr of the same, as follows :— 

1. Jurisdiction of eceksid^ieal courts in England^ 
|v., m tuiu of defamation oMitAei.— From and after 
tiie passing of this act it shall not be JawM for any 
eedesiastieal court in England or Wales to entertain 
or abjudicate upon any suit for or cause of defiuna- 
tion, any statute law, canon, custom, or usage to the 
ontrary hcftwithstandliig. 



2. Persons in custody for defamation under order of 
ecclesiastical courts to he discharged, but suck order not 
to be made untU costs are paid. — ^In the case of every 
person committed to gaol before the passing of this 
act under any writ de contumace capiendo, issued in 
consequence of any proceedings before any ecclesi- 
astical court, in any cause or suit for defamation of 
character, the judge of the ecclesiastical court before 
whom such proceedings shall have been had shall 
make an order upon the officer in whose custody 
such person is for discharging such person out of 
custody, and such officer shall, on the receipt of such 
order, forthwith discharge such person ; and it shall 
not be necessary for such person to take any oath of 
future obedience to his or her ordinary : provided 
always, that such order shall not be made unless the 
costs lawfully incurred in any such suit shall have 
been previously paid into the registry of such eccle- 
siastical court, or unless the person against whom 
such costs shall have been decreed shall have 
already suffered imprisonment for one month in con- 
sequence of non-payment thereof.*' 

Cap. XLn, — British ambassadors and vuse-consuls 
enabled to take oaths and do notarial actf.— This act 
confers simUar powers on ambassadors and other 
diplomatic agents and vice-consuls and consiilar 
agents abroad to those which are by the 6 Greo. 4, 
c. 87, conferred on british consuls general and 
consuls. Sec. 1 is the principal clause in the act„ 
which is, however, followed up by sec. 2, enacting 
that affidavits and affirmations taken under sec 2 
may be used in the courts of the United Kingdom, 
and by sec. 8, which provides for admission of doen- 
ments sealed or signed by such functionaries. 

1. Oaths may be administered by andtassadors and 
oiher British mtnuters o^ocuf.— From and after the 
passing of this act it shall and may be lawful for 
every British ambassador, envoy, minister, charg^ 
d'afikires, or secretary of embassy or of legation ex- 
ercising his functions in any foreign country, and foxvt 
every British vice-consul, acting consul, pro-consul, 
or consular agent (as well as every consul general or 
consul) ^erdsing his functions in any foreign place, 
irhenever he shall be thereto required, and when- 
ever he shAll . see necessary, to administer in such 
foreign country or place any oath, or to take any 
affidavit or affirmation, from any person whomsover, 
and also td do and perform in such foreign country 
or place all and every notarial acts or act which any 
notary public could or might be required and is by 
law empowered to do within the United Kingdom of 
Great Britain and Ireland ; and every sudi oath, 
affidavit, or affirmation, and every such notarial act, 
administered, sworn, affirmed^ had or done by or 
before such ambassador, envoy, minister, chaig^ 
d*affaires, secretary of embassy or of legation, vice- 
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consul, acting consul, pro-consul, or consular agent, 
shall be as good, yalid, and effectual, and shall be of 
like force and effect, to all intents and purposes, as if 
such oath, affidavit, or affirmation^ or notarial act 
respectively, had been administered, sworn, affirmed, 
had or done before any justice of the peace or notary 
public in any part of die United Kingdom of Great 
Britain or Ireland, or before any other legal or com- 
petent authority of the like nature. 

8. Documents to he admitted in evidence without 
proof of the signature or seal of the ambassador or 
other official person. — Any document purporting to 
have affixed, impressed, or subscribed thereon or 
thereto the seal or signature of any British ambas- 
sador, envoy, minister, charge d'affaires, secretary of 
embassy or of legation, consul general, consul, vlce- 
eoosid, acting consul, pro-consul, or consular agent, 
in testimony of any such oath, affidavit, affirmation, 
or act having been administered, sworn, affirmed, 
had, or done by or before him, shall be admitted in 
evidence, without proof of any such seal and signa- 
ture being the seal and signature of the perton 
whose seal and signature the same purport to be, or 
of the official character of such person. 

Cap. XLin. — Settlements binding on infants. — ^This 
act purports to remedy the inconveniences and dis- 
advantages so well known to exist of persons who 
marry under age being incapable of making binding 
settlements, but the act does not apply to male 
infants under twenty, and female infants imder 
8eventeen,'and the sanction of the Court of Chancery 
is requisite. As the act will be of some practicid 
importance, and is short, we give its enactments 
entire. 

I. Infants may^ unth the approbation of the Court 
of Chancery, make vaUd settlements or contracts far 
settlements of their real and personal estate upon mar- 
riage. — From and after the passing of this act it 
shcdl be lawful for every infant upon or in contem- 
plation of his or her marriage, with the sanction of 
the Covrt of Chancery, to make a valid and binding 
settlement or contract for a settlement of all or any 
part of his or her property, or property over which 
he or she has any power of appointment, whether 
real or personal, and whether in possession, re- 
version, remainder, or expectancy ; and every con- 
veyance, appointment, and assignment of such real 
or p^sonal estate, or contract to make a conveyance, 
appointment, or assignment thereof, executed by 
such infant with the approbation of the said court, 
for the purpose of giving effect to such settlement, 
shall be as valid and effectual as if the person ex- 
ecuting the same were of the full age of twenty-one 
years : provided always, that this enactment shall 
not extend to powers of which it is expressly declared 
that thev shall not be exercised by an infant. 



2. In case infant die under age appointment, ffc., to 
he void. — ^Provided always that in case any appoint- 
ment under a power of appointment, or any disen- 
tailing assurance, shall have been executed by any 
in&nt tenant in taU under the provisions of this act, 
and such in&nt shall afterwards die under age, such 
appointment or disentailing assurance shall thereupon 
become absolutely void. 

8. The sanction of the Court of Chancery to he given 
upon petition.—The sanction of the Court of Chan- 
cery to any such settlement or contract for a settle- 
ment may be given, upon petition presented by the 
infant, or his or her guardian, in a summary way, 
without tiie institution of a suit ; and if there be no 
guardian^ the ouoft may require a guardian to be 
appointed or not, as it shall think fit ; and the court 
also may, if it shaS think fit, require that any persons 
interested or appearing to be interested in the pro- 
perty should be served with notice of such petition. 

4. Not to apply to males under twenty, or females 
under seventeen years of age. — ^Provided always, that 
nothing in this act contuned shall apply to any male 
in&nt under the age of twenty years, or to any 
female infant under the age of seventeen years. 

Cap. LXm. — Fri^Jly Societies Amendment Ad. 
— ^This act which came into operation on the 1st of 
August last, is one for consolidating and amending 
the laws relating to friendly societies, and by it all 
the previous acts relating to these societies are re- 
pealed, except as to subsisting societies, though 
nearly the whole of the sections are made applicable 
to such societies. 

Friendly societies can only in future be established : 

1. For insuring a sum of money to be paid oh the 
birth of a member's child, or <m the death of a 
member, or for the fimeral expenses of the wife or 
child of a member. 

2. For the relief or maintenance of the members, 
their husbands, wives, children, brothers or sist^s, 
nephews or nieces, in old age, sickness, or widow- 
hood, or the endowment of members or nominees of 
members at arv age. 

8. For any purposes which shall be authorised by 
one of Her Migesty's principal Secretaries of State — 
or in Scotland by the Xord Advocate — as a purpose 
to which the powers and facilities of the act ought to 
be extended ; and the sum to be assured on any con- 
tingency is increased to jC200, but no annuity is to 
exceed £80 per annum. 

Ko money is to be paid for the f\uieral expenses 
of a childf except upon production of a copy of the 
eiit37 in tiie register of deaths ; and if such entry 
shall not state that the cause of death has been cer- 
tified by a qualified medical practitioner, then a 
certificate signed by a qualified medical practitioner, 
stating the probable cause of death, shall be re- 
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quired : the sum payable for the faneral expenses of 
a child under five is not to exceed fiye pounds, and 
of a child between five and ten is not to exceed ten 
pounds. 

By section 16, the trustees of a friendly society 
may purchase, build, hire, or take on lease any 
building for the purpose of holding the meetings of 
the society. 

By sect. 24 a remedy is given by application to 
justices against any officer, &c., who shall wilfully 
apply any part of the funds to purposes other than 
those expressed or directed in the rules. 

A provision is made against circulating copies of 
rules or alterations, as being certified by the^eflrbtrar, 
when they have not been sc certlSed. 

By sec. 82, further facilities than those in the 
former acts of investing the filhds of a friendly 
society are given, as well as by sec. 83 exteiided 
powers to the registrar to order the transfer of stock 
and money in savings banks, when a trustee is 
absent from England, &c., or has been removed from 
office, &c. 

With respect to the settlement of disputes, con« 
siderable alteration has been made in the law. The 
rules may direct the manner in which disputes 
between a member or person claiming on account of 
a member, or under the rules, shall be decided ; and 
the mode of enforcing the decision of the arbitrators 
or of deciding disputes, if no award is mad^,' &c., 
is l^ application to the county court; and after 
the 1st August next the power of justices to decide 
disputes under rules which referred the decision to 
them is taken away, and such disputes must be 
referred to and decided by the county court. 

By sec. 46, every society already or hereafter 
established is once in every year, in the month of 
January,. I'ebruary, or March, to transmit to the 
registrar a general statement of the funds and 
effects of such society during the past twelve 
months, or a copy of their last annual report. This 
provision supersedes- the necessity of the annual 
return, required under the repealed acts, being 
sent to the registrar. 

Li the case of a member «in the militia, serving 
out of the United Kingdom, the society have power 
in certain cases ta demand an extra contribution 
daring such service (see. '47). 

From the 1st of last August there are no fees 
payable to Hie registrar for his certificate to rules 
or alterations. 

C^. 'LXYlL'-Facilitaiing remedies on hUU of 
exchange, — We have noticed this act elsewhere at 
length on account of its great practicsl importance. 



SUMMARY REMEDIES ON BILLS OP 
EXCHANGE. 



Ws have frequently called attention to the impor- 
tant bills (for there weVe originally two), for facili- 
tating, or rather superseding, proceedings on bills of 
exchange. The most sweeping of the two measures 
has been defeated, -but not without a fearfiil howl by 
Lord Brougham, and a threat on his part to renew at 
some future time his exertions to get the legislature 
to adopt his favourite clauses. The author of the other 
and successfiil bill was Mr. Keating, but the mea- 
sure underwent great alterations in committee ere it 
was allowed to become an act. The time fixed for 
the act coming into operation is the 24th of October 
next, which will afford a little opportunity for a study 
of its provisions. The remedy given by the act is 
confined to bills and notes, which have become due 
within six months prior to proceedings being com- 
menced. It provides that after the 24th of October 
next, all actions on bills or notes commenced within 
six months after the same shall have become due and 
payable may be by writ of summons in .the special 
form prescribed in the schedule. On affidavit of 
personal service, or an order for leave to proceed, as 
provided by the C. L. P. A. 1862, in case the defen- 
dant shsll not have obtained leave to appear and 
have appeared, the plaintiff may sign judgment tor 
the -sum indorsed on the writ, with interest at the 
rate specified, to the date of the judgment, and a 
sum for costs to be fixed by the masters of the Supe- 
rior Courts, unless' the plaintiff claim more than such 
fixed sum, in which .case the costs shsll be taxed in 
the ordinary way, and the plaintiff may, on such 
judgment, issue execution forthwith. Twelve days 
ard allowed to defendant to appear and defend the 
action. But he can only do so, either by paying 
into court the sum indorsed upon the writ, or by 
leave of a judge on affidavits disclosing a legal or 
equitable defence, or such fiicts as would nuJce it in- 
cumbent on the holder to prove consideration, or 
such other facts as the judge may deem sufficient to 
support the application, and on such terms, as to 
security or otherwise, as to the judge may seem fit. 
And for the fiirther protection of defendants against 
surprise, the 8rd section empowers the court or a 
judge, even after judgment, upon special circum- 
stances, to set aside the judgment, or to stay or set 
aside execution and to give leave to defend the action. 
Section 6 empowers the holder of a bill or note to 
issue one writ of summons against aU or any number 
of the parties to such bill or note, such summons 
to be die commencement of an action or actions 
against all or any of them. The expenses incurred 
in noting are to be recoverable. The court or judge 
is empowered, in any proceeding, imder the act, to 
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order the bill or note sought to be proceeded upon 
to be deposited with the officer of the court, and 
further to order proceedings to be stayed until 
plaintiff shall have given security for costs. The 
act is to apply to the Palatine Courts. It is not, 
however^ appUcable in the county courts; but the 
Queen in council may at any time order that it shall 
be extended to all or any of the Courts of Record, 
which order, we presume, will be made as soon as 
there has been a short experience of its working. 

As this statute must be studied, both by the prac- 
titioner and the student, we give it tn extenso. 

1. October 24, 1855, aU actions upon bUU of ex- 
change^ ^., may be by writ of mmmons as form in 
sckeduU A; plaintiffs on fling affidavit of personal 
service^ may at once sign fnal judgment, as form in 
schedide B, — From and ^ after the twenty -fourth 
day of October one thousand eight hundred and 
fifty-five, all actions upon bills of exchange or pro- 
missory notes commenced within six months after 
the same shall have become due and payable may be 
by writ of summons in the special form contained in 
schedule A. to this act annexed, and indorsed as 
therein mentioned; and it shall be lawfiil for the 
plaintiff, on filing an affidavit of personal service of 
such writ within the jurisdiction of the court, ^ an 
order for leave to proceed, as provided by the Com- 
mon Law Procedure Act 1852, and a copy of the 
writ of summons and the indorsements thereon, in 
case the defendant shall not have obtained leave to 
appear and have appeared to such writ according to 
the exigency thereof, at once to sign final judgment 
in the form contained in schedule B. to this act 
annexed (on which judgment no proceeding in error 
shall lie) fbr any sum not exceeding the sum indorsed 
on the writ, together with interest, at the rate speci- 
fied (if any), to the date of the judgment, and « sum 
for costs to be fixed by the masters of the superior, 
courts or any three of them, subject to the approval 
of the judges thereof or any eight of them (c^whqm 
the Lord Chief Justices and the Lord Chief Baron 
shall be three), unless the plamtiff claim more than 
such fixed sum, in which case the costs shf^ll be 
taxed in the ordinary way, and the plaintiff may 
upon such judgment issue execution forthwith. 

2. Defendant showing a defence upon (he merits to 
have leave to appear, — ^A judge of any of the said 
courts shall, upon application within the period of 
twelve days from such service, give leave to appear 
to such writ, and to defend the action, on the defen- 
dant paying into court the sum indorsed on the writ, 
or upon affidavits Satisfactory to the judge, w,hich 
disclose a legal or equitable defence, or such facts as 
would make it incumbent on the holder to prove 
consideration, or such other facts as the judge may 
deem 'sufficient to support the application, and on 



•ach terms as to security or otherwise as to the judge 
may seem fit. 

S. Judge may, under special circumstances, set aside 
judgment. — ^After judgment, the court or a judge 
may, under speciad circumstances, set aside the judg- 
ment, and, if necessary, stay or set ande execution, 
and may give leave to appear to the writ, and to 
defend the action, if it shall appear to be reasonable 
to the court or judge so to do, and on such terms as 
to the court or judge may seem just. 

4. Judge may order biU to be deposited with officer 
of court in certain cases. — In any proceedings under 
tills act it shall be competent to the court or a judge 
to order the bill or note sought to be proceeded upon 
to be forthwith il^posited with an officer of the 
court, and further to order that all proceedings shall ' 
be stayed until tbei, plaintiff shall have given security 
for the costs thereof. 

5. Remedy for the recovery of expenses of noting for 
non-acceptance of dishonoured bill. — ^The holder of 
every dishonoured bill of exchange or promissory 
note shall have the same remedies for the recovery 
of the expenses incurred in noting the same for non- 
acceptance or nonpayment, or otherwise^ by reason 
of such dishonour, as he has under this act for the 
recovery of the amount of such bill or note. 

6. Holder of bill of exchange^ may issue one Mm- 
mons against all or any of the parties to the bill. — The 
holder of any bill of exchange or promissory note 
may, if he tJiink fit, issue one writ of summons, 
according to thia^ act, against all or any number of 
the parties to such bill or note, and such writ of 
siunmons shaU be the commencement of an action or 
actions against the parties therein named respectively, 
and ^Jl subsequent proceedings against such re- 

' spective parties shall be in. like manner, so &r as 
may be, ai; if separate writs of summons had been 
issued. 

7. Common Law Procedure Acts and rules tiicor- 
porated unt/i> this act. — ^The provisions of the Com- 
mon Law Procedure Act, 1852, and the Common 
Law Procedu^ Act, 1854, and all the rules made 
under or by virtue of either of the said acts, aball, 
so far as the same are or may be made applicable, 
extend and apply to all proceedings to be had or 
taken under this act. 

8. Act to apply to Court of Common Pleas, Lan- 
caster, and Durham. — ^The provisons of this act shall 
apply, as near as may be, to the Court of Common 
Pleas at Lancaster and the Court of Pleas at Dur- 
ham, and the judges of such courts, being judges of 
one of the superior courts of common law at West- 
minster, shall have power to firame all rules and 
processes necessary thereto. 

9. Her Majesty may direct act to apply to courts of 
record in England and Wales.-^lt shall be lawfiil for 
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her M^esty firom time to time, by an order in 
council, to direct that all or any part of the provi- 
•ions of this act shall apply to all or any court or 
courts of record in England and Wales, and within 
one month after such order shall have been made 
and published in the Loudon Gazette such provisions 
shall extend and apply in manner directed by such 
order, and any such order may be, in like manner, 
from time to time altered and annulled; and in 
and by any such order her Migesty may direct by 
whom any powers or duties inddept to the provi- 
mons applied under this act shall and may be 
ezerdsed with respect to matters in such court or 
courts, and may make any orders or regulation^ 
which may be deemed requisite for carrying into 
operation in such court or courts the pforisions so 
applied. 

10. Extent of cu;t— Nothing in this act shall 
extend to Ireland or Scotland. 

11. Short title, — In. citing this act in any instru- 
ment, document, or proceeding, it shall be sufficient 
to use the expression '^The Summary Procedure 
on BUls of Exchange Act, IB^y 

Schedules referred to in the foregoing act. 
A. 
Victoria by the Grace of God, &c., 

To C D,, of , in the county of 

We warn you, that unless within twelve days after 
the service of this writ on you, inclusive of the 
day of such service, you obtain leave from one of 
the judges of the courts at Westminster to appear, 
and do within that time appear in our court of 
in an action at the suit of A, B., the said 
A. B. may proceed to judgment and execution. 
Witness, &c 

Memorandum to he evbeerthed on the Writ. 

N.B.— This writ is to be served within six calendar 
months from the date hereof, or if renewed, fron^ 
the date of such renewal, including the day of such 
date, and not afterwards. 

Indorsement to be made on the Writ he/ore the service 
thereof. 

This writ was issued \j E, F,, of , attorney 

for the plaintiff. Or, this writ was issued in per- 
son by ii. B., who resides at \menHon the ct<y, town, 
or parish^ and also the name of the hamlet^ street, 
and number of the house of the ptainiijrs residence]. 

Indorsement, 
The plaintiff claims [ pounds principal and 

interest], or, pounds balance of principal and 

interest due to him as the payee [or, indorsee] of 
a bill of exchange or promissory note, of which 
the following is a copy: — 

IHere copy bill of exchange or promissory note^ and 
aU Indorsements appii tf). 



And if the amount thereof be paid to the plaintiff 
or his attorney within days from the service 

hereof further proceedings will be stayed. 
Notice. 

Take notice, that if the defendant do not obtain 
leave of one of the judges of the courts within 
twelve days after having been served widi this 
writ, inclusive of .the day of such service, to ap- 
pear thereto, and do within such time cause an 
appearance to be entered for him in the court out 
of which this writ issues, the plaintiff will be at 
liberty at any time after the expiration of snch 
twelve dsiys, to ugn final judgment for any sum 
not exceeding the sum above claimed, and the 
sum of pounds for costs, and issue execution 

for^the same. 

Leave to appear may be obtained on application 
at the judgeif chambers, Seijeant*8-inn, London, 
supported by affidavit showing Uiat there b a defence 
to the action on the merits, or that it is reasonable 
that the defendant should be allowed to appear in 
the action. 

Indorsement to be made on the Writ after service 

thereof 
This writ was served by X, Y, on L, M, (the de- 
fendant the defendants), on Monday the 
of , 18 

By X Y. 
B. 
In the Queen^s Bench. 

On the day of , in the year of our 

Lord, 18 [day of signing jtidgmeni], 

England (to wit). A, B., in his own person [or 
by his attorney] sued out a writ against C, D., 

indorsed as follows : — 

[Here copy indorsement ofpiaintijps claim"], 
and the said C, D, has not appeared : 

Therefore it is considered that the said A, B, re- 
cover against the said C, D, r pounds, together 
with pounds for costs of suit. 



STUDY OF CONVEYANCING, 



We have before (vol. i, p. 396-— 400) ftimished 
some general observations on the study of convey- 
ancing, and we now follow them up by some more 
practical remarks, which will, we trust, be found as 
useM to the solicitor as to the articled clerk. It is 
too* often thought by the practitioner that having 
passed through his probationary course of study, he is 
absolved from the study of the principles or grounds 
of the law. It is true that he ought to have some . 
considerable acquaintance therewith, but it is to be 
feared that witii very many this is not the case. 
But whether it be so or not, he will find his advan« 
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tage in recurring, amidst .the practical labours of 
the profession, to some of its principles. 

Subject of conveyancing, — The subject with which 
conveyancing has to deal is " Property,"--in other 
words, those things which are susceptible of owner- 
ship or dominion, — their enjoyment, — transfer by 
act of law and act of the party, — ^by instrument inter 
vivos^ and by will,— their pledge and settlement, — 
and the yarious rights and obligations thence arising, 
including the bar or extinguishment of rights or 
titles to property by inconsistent possession and 
non-claim, under what are termed ** the Statutes of 
Limitation,** and the construction of written docu- 
ments. 

Classes of propertif— Land, — ^Property, by law, 
has been distributed into distinct classes. With 
reference to the principles of classification, it cannot 
.fail to be observed, that there is one subject of pro- 
perty, — ^that is to say ** Land,** — ^which, by certain 
attributes or peculiarities, is distinguished, essen- 
tially, from all others. 

Those characteristics are its immovability and its 
indestructibility or permanence. To these may be 
added, its capacity of continuous identification to an 
extent of which other descriptions of property do 
not admit. 

Movable and immovable property. — The most 
obvious, and most natural, division, of property 
would seem, therefore, to be one based upon the 
attributes aUuded to ; and accordingly, the eto-liest 
classification appears to have been diat which dis- 
tributed property into two kinds, — that is to say, 
into " movable " and " immovable ** ; and although 
th.ose terms have, in later times, been replaced by 
pthers, they still lie at the root of modern classifi- 
cation. 

Eeal and personal property, — At this day the 
grand and primary division of property, according 
to legal and tecl^nical phraseology, is into '^ real ** 
find ^^ personal. ** 

This classification had its origin rather in the 
nature of the procedure by which rights and obliga- 
tions connected with, or arising out of, disputed and 
conflicting claims to the ownership of property, were 
put in train for abjudication than to any intrinsic 
characteristics of the subject itself: — ^but, under one 
or other of those divisions, every description of pro- 
perty will be found to range itself. 

Mixea property, — By analogy^ probably, to the 
technical division of actions or remedies into real, 
personal, and mixed, expressions are sometimes to be 
met with, which may seem to imply a threefold divi- 
sion of property. We allude to the phrase "pro- 
perty real, personal, and mixed. ** The expression 
** mixed property ** or "mixed estate ** is however, 
rs^tber a popular, than a technical or scientific one. 



It is sometimes, and, indeed, not unsuitably, applied 
to those subjects which, though clearly comprehended 
within one or other of the grand divisions already 
mentioned, viz., " real and personal,** partake of the 
nature of each. 

Title- deeds.— For instance, the title-deeds to land 
held for an estate of inheritance are sometimes 
referred to as " mixed property '*— as being, in 
themselves, movables or chattels, but being, in 
respect of their mode of transmission (as accessories 
to the land) in the nature of realty. 

Charitable dispositions. — So the term "mixed 
estate ** is not unfrequently apph'ed to that descrip- 
tion of property which, within the Statute of the 
9 Geo. 2, c. 86 (commonly but inaccurately termed 
the Mortmain Act), constitutes an interest in land 
so as to he incapable of testamentary disposition for 
a charitable purpose— such as money secured by 
mortgage or charge upon land, unpaid purchase- 
money, for which a vendor of land may retain an 
equitable lien upon the land sold, in contra-distinc- 
tion to what is termed " pure personalty. ** 

Personal annuity. — So, upon the same principle, a 
perpetual personal annuity (as distinguished from a 
rent-charge which is real estate), that is to say, a 
yearly sum, the payment of which is secured to B. 
and his heirs for ever by the bond or covenant|Of 
A. binding his heirs, is sometimes termed " mixed 
property,** being, as to the subject, money or per- 
sonal estate, and as respected its transmissibility, 
an hereditament, devolving by heritable succession 
to the real representative. 

Terms for years. — Indeed, the term " mixed 
estate ** might not inaptly be further extended, 8Q«9 
to denote land held for a term of years, that being 
on the one hand, as respects the subject, land or 
realty, and on the other, as to the interest in that 
subject, a chattel interest, or personalty, as after- 
wards more particularly explained and illustrated. 

Real and personal estate. — The term "mixed 
estate ** is however, as already observed, one rather 
of a popular than of a technical or scientific cha- 
racter, and, for all practical purposes, it will suffice 
to adhere to the twofold division of property already 
mentioned,— 'that is to say, "realty and personalty,** 
or " real esUte ** and " personal e8tate,**~«nd after- 
wards to distribute the two grand and primary 
classes into such subordinate divisions as may be 
necessary for the more apt and convenient illustra- 
tion of particular rules or principles of law. 

Real and personal estate rf«/ne<f.— Viewing, then 
" property ** as divided into— firstly, " real estate ; '* 
secondly, "personal estate;'* how are the two 
classes to be distinguished or defined? It is diffi- 
cult, if not impossible, to give, within a reasonable 
comj^ass of words, a definition which should express 
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the essential, or even the leadmg, characteristics of 
each or of either. 

Land and its adjuncts. — Text writers commonly 
defined or explained the terms by referent to some 
leading attribute of the subject or thing, as being, 
for instance, movable or immovable. Land and its 
adjuncts, as being immovable, fixed, permanent, 
enduring — constituting ^^real property.** 

Money^ furniture^ ffv. — ^Money, money in the 
fimds, furniture, debts, cattle, and timber, and 
agricultural produce, when severed*, as being mova- 
ble, fluctuating, perishable— constituting ** personal 
estate *' or *^ personalty. " 

Terms for years — Annuities, — ^Tfaese, however, are 
perhaps, rather of Uie nature of illustrations or 
examples, Uian of definitions, and they are imperfect, 
inasmuch as, on the one hand, there arc certain 
interests in the fixed and immovable subject land, 
which are in law '^ personal estate," such as a lease- 
bold interest, commonly called *^ a term of years,*' 
already noticed ; and, on the other hand, there is 
the instance of the perpetual periodical money pay- 
ment, not issuing out of land, which is a heritable 
subject, as already also noticed. 

Ownership to be considered. — ^It is, however, essen- 
tial to be able to distinguish accurately, one class 
of property from the other, each being regulated by 
its own particular system of jurisprudence ; and it 
will be found in the sequel that to eflTect this discri- 
mination regard must be had, not oilly to the subject 
or thing itself, but also to the nature and extent or 
degree of the o^mership or interest in such subject 
or thing. 

The devolution of property on death of owner. — ^In- 
dej^ndently of certain distinctions and peculiarities 
in the mode of transfer, inter vivos^ between the two 
species of property, — fCnd independently, also, of a 
remarkable distinction which, until a comparatively 
recent period, existed between one and the t>ther, in 
the mode of testamentary or posthumous disposi- 
tion, — and independientiy, fiirther, of certain dis- 
tinctions between the two in respect of the order 
and extent of their liability to satisfy the debts and 
obligations of owners, and more especially of de- 
ceased owners, — the characteristic and essential dis- 
tinction between the two species of property seems 
to consist in this, Jiat on the death of the owner 
intestate,, that is to say, without having made an 
effectual testamentary disposition, there occurs a 
separation or division of tide and ownership. The 
two flow in separate and distinct channels, — the real 
estate devolving upon the ^^ heir ** or real represen- 
tative, by the act or operation of law termed 
'* descent,** which implies an heritable quality; and 
the personalty vesting, not technically, by descent,*' 
but by what may be termed '* transmission '* in the 



personal representative, Uiat is to say, in the '* exe- 
cutor,** if by his will the owner has appointed one 
who accepts the office, and if not, in a functionary 
denominated the " administrator,** constituted by 
the act of the Ecclesiastical Court 

Real estate defined. — Real estate may, therefore, 
be defined to be that which on the death of an 
intestate owner vests by descent, or heritable suc- 
cession in his heir-at-law, or real representative. 

Personal estate defined. — Personal estate, that 
which on the death of the owner, whether testate or 
intestate,' vests at law, in, or is transmitted to his 
personal representative, being either an executor or 
administrator, as already explained. 

Difference between devise of real and personal 
estate — Assent. — ^And there is this further observable 
difference between real and personal estate, that if 
the former be devised by Uie will of the owner to a 
party not being his heir-at-law, the devisee takes 
the subject of the gilt immediately and at once, on 
the decease of the testator, by force of the will itself 
and not in any sense through or under the heir, or 
by virtue of any assent by him. Whereas in the 
case of a testamentary disposition of personal estate 
(technically termed ^^ a bequest **), whether specific 
or general, particular or residuary, the law in the 
first instance uniformly vests the subject of the gift 
in the executor ; and in order to divest this legal 
tide from him and effect its transfer to the legatee, 
a further act is necessary, viz., the assent of the 
executor to the legacy or bequest, until which assent, 
either expressly and formally given,-or presumed or 
implied firom circiHustances, the legal right and 
title to the subject of the 'gift remains Jh. the exe- 
cutor, commonly termed ** the legal personal repre^ 
sentative. ** 

Whilst, therefore, it is a positive rule of law that 
the personal estate of a deceased owner, however 
given by his will, vests, in the first instance, on his 
decease, in his legal personal representative (exe- 
cutor or administrator — as the case may be), and so 
remains until his title is shifted, either by sale or 
other disposition, or by assent to the bequest, there 
is no analogous rule or principle application to real 
estate as between heir and devisee. 

Reason for assent i i cases of legacies. — ^This peculiar 
rule, in respect to the transmission of the- personal 
estate of a deceased owner fiows from another rule 
dor .principle of law whidi imposes upon die legal 
personal representative (as distinguished from the 
legatee or beneficiary) the obligation of discharging, 
to the extient of the personal estate of the deceased 
(technically termed- his ** assets**), all debts and 
demands outstanding against him, a duty which 
could not be adequately fulfilled, unless the title to 
and control over, such personal estate was vested in 
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the executor or administrator, and the right of the 
legatee was held to be subordinate to such title and 
control. 

Personal representative successor to personalty. — As 
regards personal estate therefore the executor or 
administrator, as the case maj be, is regarded in law 
as the umyersal successor in the first instance. 

JUal estate held by title, — Real estate was further 
distinguished from personalty in general by the 
circumstance of its being held by title. 

Possession of personal goods implies ownership, — ^In 
cases of mere personalty, not being chattel interest 
in land, the fact of possession alone ordinarily implies 
an absolute ownership. On the purchase, for 
instance, of cattle, furniture, or other personal 
chattels, no inquiry is usually made (nor is it in 
general necessary that it should be) into the title of 
the party assuming to sell. 

Sixty years title to real 09to/6.— ^Whereas qn the sale 
of real estate no prudent purchaser omits, to inves- 
tigate the title-deed of tl^e seller for a period of 
something like sixty years retrospectively from the 
time of the sale, requiring for that purpose, the title 
to be formally deduced and verified by documentary 
and other evidence. 

Possession of lands does not imply ownership, — The 
necessity for this is obvious when it is considered 
that the mere fact of the possession of land does not 
import an absolute title to, or ownership of, the fee 
simple and inheritance in such land. 

Possession of lands implies' tenancy, — In the majo- 
rity of instances, the interest of the individual 
actually in posses^iion is merely that of a tenancy for 
years or from year to year ; and where that is not 
the case, the owner may be mere tenant for life or 
in tail, or may be a husband seised in right of his 
wife, or as tenant by the curtesy ; and as parties so 
circumstanced can not transfer to a purchaser a 
greater extent of ownership than that which they 
possess, the risk which a purchaser would incur in 
completing his purchase without investigating the 
title of the seller is at once obvious ; and the neces- 
sity for such an investigation of title on behalf of a 
mortgagee^ upon advancing money upon landed secu- 
rity, is still more cogent, as a mortgagee, unlike a 
purchaser, does not, at least in the first instance, 
enter into possession or receipt of the rents of the 
land. 

XiandSy tenements, and hereditaments, — In legal 
phraseology, real estate comprehends lands, tene- 
ments, and hereditaments. 

XaR(/,-«-According to its strict legal import, when 
used in instruments of record and in the pleadings 
in real actions under the old system, the term 
** land " signified arable ground only. Thus, in 
dues and aommon recoYeries, a distinction was 



always taken between ** land " as signifying ^* arable 
land " and other descriptions of land, the language 
being so many acres of land, so many acres of mea- 
dow, so many acres of pasture, so many acres of 
wood, kc, ; but, in its ordinary legal signification, 
the term ^* land " comprehends, not only every 
description of ground or soil, whatever may be the 
particular nature or mode of cultivation, but also 
everything attached to it, such as houses, trees, &c., 
as well as everything lying beneath its surface, such 
as mines and minerals. 

•This is the construction of the term in deeds and 
wills, unless there is something in the context to 
modify or control it ; and therefore it cannot be 
doubted but that a conveyance or devise of all a 
man*s land in A, would comprehend and pass the 
whole of his lands there, though they should consist 
of arable, meadow, pasture, and wood land. 

But though this is the general rule, the meaning 
of the term ^^ land " might of course, be qualified or 
restricted by the context of the instrument: for 
instance, if a testator, having lands and houses in 
the parish of Dale, should devise all his lands in Dale 
to ^., and all his houses in Dale to £., there it woidd 
obviously contravene the intention of the testator 
that the word ^^ lands ** should comprehend and pass 
houses, and hence it would, in construction, be inters 
preted in a limited sense. 

So similar instances might be put as to mines, 
timber, &c. This leads to the remark, that laxity 
or want of precision in this description of parcels 
in deeds and wills cannot be too cautiously avoided. 
A glance at the published reports will show the 
amount of litigation which has been occasioned by 
want of attention to this particular. 

" Tenement. "—The word " tenement" is of more 
comprehensive import than the word ^^land," It 
is however, difficult to affirm that it has any very 
precise technical meaning. In popular language, 
and in relation, more especially, to copyhold ** pro- 
perty," it is very generally used as synonjTnous 
with ^^ habitable building," but, in its legal significa- 
tion, it would seem to comprehend not only ^' land " 
in its literal sense, but every aubject of reidty which 
may be afiirmed to lie in tenure, or to be the sub- 
ject of feudal holding. Some text writers, indeed, 
used the term in a still more extensive sense, as 
including, nqt only land, or ^uljects lying in tenure, 
but every modification of right accruing from, or 
arising out of, land to which the law attributed a 
substantive, though incorporeal, existence. 

And that the meaning of the term is not restricted, 
in legal constrqction either to land or to subjects 
susceptible of the feudal holding, is clear from this 
circumstance, that it was the only term used in the 
Statute de donis conditionalibus. as descriptive of 
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those rabjeeti in which tn estate tail could be cre- 
ated or limited, and that estate is indisputably appli- 
cable, not only to lands or corporeal hereditaments, 
but to those of an incorporeal quality, such as rents, 
tithes, advowsons, &c., that is to say, to subjects not 
lying in tenure. 

Tenures and feude. — ^The mention of tenure and 
the feudal system su^jgests the propriety of explain- 
ing some few, at least, of the leading features of that 
system, formins^, as it does, the groundwork of much 
cxf the Law of Real Property in this country. The* 
system of feuds, aecordmg to the Tiews of the best 
historical writers, took its rise with those warlike 
but semi-barbarous northern ttibes, who, on the 
fidl of the Boman empire OTer-ran the greater por- 
tion of Europe. It was a part, and indeed the main 
part, of that macliinery by which the individuals of 
sn entire military tribe were mutually linked and 
bound, under ties of reeiproeal interest, for the 
nuuntenance and efficient detenee of a district or 
country acquired by conquest. The sovereign or 
leader of the victorious army in the exuilation of 
fueeess, and partly as a se ward,. partly as a stimulus, 
to his followers, allotted large portions of the con- 
quered territory to his military officers of the 
highest rank, and portions of such allotments were 
by them dealt out in smidler paicdi tothe^r sub- 
ordinates, and so through a suocessiye series.* The 
allotments or grants of land thus made were deno* 
miuated feoda, that is to say feuds or fees. 

HMingM bp mUUary eenriee— Mesne lortJs.—'Dieae 
donations, hbweyer, were not Toluntary or gra- 
tuitous: they were made expressly to hold of the 
donor by the perfermahce of military duties, as the 
essential condition of their ei\joyment, and on failure 
of the peribrmance of which they became subject to 
resnmptipn by the grantor. As th^ whdle emanated, 
originally, from the soyereign or chief, he stood in 
the position of lord paramount, or supreme head, 
iihd as sudi retained the ultimate property in every 
portion of the soil ; the grantees of the sovereign or 
chief, as between themselves and their subordinate 
grantees, were termed mesne or intermediate lords. 

Oradual increase of tenants interest^Heirs. — Li 
the earlier period of the system, feuds appeared to 
have been granted at the will of the lord only, 
afterwards for life, and eventually • they became 
hereditary ; and it seemed to have been an estab- 
lished nde, that unless express mention was made 
of the heir or heirs of the body of the grantee the 
interest und^ the grant terminated with the life of 
the grantee. 

Conquest grants on military sermce.-^One of the 
consequences of the Norman conquest was the con- 
fiscation by the conqueror of the greater portion of 
the lands of this kuigdom. These were granted out 



by him to his followers, and by them to their in- 
feriors, in accordance with the principles of the 
feudal system : and subject, therefore, to the perfor- 
mance of certain military services, and to an obli- 
gation on the part of the. grantee to take, whenever 
required so to do, an oath to be faithful to his lord, 
or, in the language of the time, to do fealty to him. 
Socage tenure. — But although it was the habit of 
the chief who received a grant of land immediately 
from his sovereign to appropriate the larger portion 
of it to his military followers or retainers to be held 
by the tenure which at that period, appeared alone 
to have been regarded as a tenure of honour, that is 
to say, by military service, yet other portions of the 
feud or fief were commonly allotted to a subordinate 
and non-miUtaiy class, to be held by what was 
termed '* socage tenure. " The etymology as well 
as the precise meaning of this term ^* socage,** was 
matter of controversy; perhaps the migori^ of 
writers interpreted the expression ** tenure by socage ' 
as meaning *^ plough-service. ** 

Whatever may have been its precise signification, 
the tenure by socage, though less honourable than 
that of military service, is not a tenure of degrada- 
tion. It is to that tenure that, by virtue of certain 
acts passed in the reign of Charles the 2nd, all the 
lands in this kingdom in the hands of private per- 
sons (except lands of customary or copyhold tenure) 
are reduced. 

Demesne — CopyAoUlt.— The residue of the land 
received by the chief firom the ) bounty of his sove- 
reign was retained as his own, in the language of 
the day, as his ** demesne," and was ci(ltivated'by 
his serfs or villeins ; fixMu this class sprang the copy- 
holders of this day ; whilst freeholders 'had their 
origin in the two first-mentioned classes. 

Manors find seignories, — It was under this system 
that manors or seignories derived their origin. 

Sub-if^eudatums* — Until the reign of Edward, the 
1st, the ovmer or grantee of the feud or fief ivas 
competent to transfer the land to a stranger in fee 
simple, to hold of the party so making the grant in 
the same ijunner as he himself held of his imme- 
diate superipr, and by similar services, so that a 
party then seited of lands might transfer to another 
his entire interest in such lands, and yet retain the 
feudal seignory, which, amongst other advantages, 
carried with it th'e i^^ht of escheat, that is to say, 
the right to reiume possession of the lands on 
failure of the heirs of the. grantee or tenant. 

Manors defined, — ^It was the combination of. this 
seignory with lands, parcel of the original subject of 
the grant, which in law constituted a manor. A 
manor consisted of demesnes and services, the for- 
mer comprehending that portion of the land the 
absolute interest in which was never parted with by 
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the lord, and including the wastes and (if there were 
any) the copyholds within the manor ; the latter, 
that is to say the serrices, consisting of the rents 
payable and the duties performable by the parties 
to whom, as freeholders, lands were conveyed in iee 
simple to hold of the lord making the gr&nt, and 
including the right of escheat on failure'of heirs of 
the tenant or grantee. 

At the period^ therefore of which we are speaking, 
eTery tenant in fee of lands, whether deriving his 
title immediately or mediately from the Crown, was 
competent to create a manor or seignory, to consti- 
tute himself by his own act a mesne or intermediate 
lord, *o hold his courts accordingly, and to secure to 
himself the right of escheat and the various other 
valuable fruits of tenure. 

StatfUe of Quia Emptore» — Suh-in/eudations,— To 
prevent alienations of this description, technically 
termed ^^ sub-infeudations, '* and ti^e mischiefs and 
inconveniences to which they gave rise, a Statute 
was passed in the 18th year of the reign of King 
Edward the Ist (from the words with which it com- 
mences commonly called ^^ The Statute of quia 
Emptores '^) which, after authorising every freeman 
to sell all or any of his lands at his own pleasure, 
enacted, that the alienee should hold the lands so 
sold of the same chief lord of the fee, and by the 
same, or a proportion of the same, services as his 
feoffor before held the same. 

Creation of manors prohibited — " Tenendum. " — 
The effect of this Statute was therefore, virtually, 
to prohibit, thenceforth, the creation of manors or 
seignories : inasmuch as a party conveying to 
another in fee simple was rendered incapable of 
sub-infeudating or reserving a tenure to himself. 
It was this statute which gave rise to the introduc- 
tion of what was technically called **the tenendum" 
in conveyances of lands in fee simple, that was to 
say, to the words ^^ To be holden of the chief lord or 
lords of the fee thereof by the rents and services 
therefore due and of right accustomed. " 

That clause, however, was never an essential part 
of the deed, inasmuch as it merely expressed, by 
way of echo, that which had been enacted by the 
statute as a positive rule of law ; and in modem 
times, therefore, it has fallen altogether into disuse. 

Manors^ origin of. — ^From what had been stated, 
it necessarily followed that every legal .manor 
existing in this country must have been created 
prior to the passing of the statute adverted to. 

Land held of aovereiffn, — It will also be inferred 
that it is at this day a fundamental principle of 
real property law in this country, that all land is, 
by intendment, holden either immediately, or medi^ 
ately, of the Crown. 

Military service to he performed. — ^It is to be borne 



in mind, that the system of feuds originated alto- 
gether in the military policy of the times, and that 
at the period, at least, of its establishment, the 
essential condition of the exyoyment of the fief by 
the tenant or graixtee was the performance (and 
originally personal performance) of military duties 
or service. 

From that there resulted certain rules and prin- 
ciples, flowing necessarily out of the system,- at 
which it is necessary to glance before quittiug the 
subject ; as they still materially influenced the Law 
of Real Property in this country. 

Livery of seisin — Abeyance. — Those are, firstly, 
the rule which required a public and formal delivery 
of the possession of the land on the transfer of the 
immediate fireehold by the tenant to a stranger. 

And secondly, that which prohibited the abe^TUice 
or suspense of the immediate freehold, or which, in 
other, words, required the fief to be continuously 
represented and filled by a tenant or owner. That 
latter rule interdicted all such dispositions as in- 
volved vacancy of the possession or seisin. 

Feoffment with livery of wwin.— The publicity or 
notoriety in the transfer of the feud or fireehold 
which was required by the first of those rules was 
secured by the mode of conveyance termed a feoff- 
ment, the essence of which consisted in the open 
and formal delivery of the land by the alienor to the 
alienee in the presence of the other tenants of the 
manor. This delivery was usually symbolical, that 
is to say, by the delivery of a turf cut from the soil 
into the hands of the feoffee, in^the presence of 
witnesses ; the ceremony was denominated ^^ livery 
of seisin." No written instrument was necessary to 
its efficiency, though, in course of time, it became 
usual to accompany the transfer by a written docu- 
ment, with a view to its mpre complete evidence. 

Hie necessity for a writing, as an essential portion 
of the assurance, did not arise till the passing of the 
Statute of Frauds and Perjuries, in the 29th year of 
the reign gf King Charles the 2nd. 

Exchanges — Fines and recoveries. — ^With the excep- 
tion of an exchange and certain instruments or 
proceedings of record in the King's Court, denomi- 
nated fines and common recoveries, the feoffment 
appears to have been the universal assurance of the 
realm for transferring inter vivos the immediate 
estate of freehold in corporeal hereditaments as 
between privAte parties. 

Upon an exchange, the element of publicity was 
secured by that rule of law which required that, to 
perfect an exchange, it should be accompanied or 
followed by the mutual entry of each party to the 
transaction upon the lands exchanged ; and, as to 
fines and recoveries, those being transactions in 
solemn form in the courts of the sovereign or the 
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lordf were deemed to carry in tfaemselves sufficient 
evidence of notoriety. TMs requisite of notoriety in 
the tide and ownership of the feud, and publicity in 
its transfer or alienation, rendered invalid all 
attempts at limitations or substitutions which sought 
to shift the freehold ownership from the feoffee or 
tenant to a stranger odierwise than by a new feoff- 
ment with livery, or which sought to determine in 
favour of a stranger the ownership of the feoffee or 
tenant before it had completed its original measure, 
or compass of duration. 

Powers of appointment, — Hence, at' the common 
law, there was an entire absence of powers of ap- 
pointment over the freehold, and all analogous acts 
of dominion and limitations having for their object 
the interrupting, divesting, or displacing the owner- 
ship in favour of a stranger before it naturally 
terminated or expired, were also unknown. 

Suspense or abeyance of the freehold, — As regards 
the second of the two rules adverted to, viz.,. that 
which prohibited the suspense or abeyance of the 
immediate estate of freehold, it was obviously a 
consequence of that rule that no feoffment or transfer 
of the freehold could be valid, unless it took imme- 
diate effect. Hence, therefore, a feoffment of land 
by il. to B., to hold or be enjoyed from Christmas 
next, was and is now simply void. Such a transfer 
could not he attempted without livery of seisin, in 
other words, without actual delivery of Uie possession 
of the land, and such actual and immediate delivery, 
the effect of which was to divest the feoffor, at once, 
of his interest in the land, implied the existence of a 
present and immediate recipient, and was therefore 
considered aa wholly inconsistent with a postponed 
or deferred enjoyment by the feoffee. The common 
law, therefore, cut the knot of difficulty by holding 
the transfer to be simply nugatory, and thence the 
maxim that feoffments to commence or take effect in 
future were and as they still are void. 

Future estates — Remainders, — It was upon the 
same principle, that of non-abeyance of the freehold, 
that validity was denied to all substitutions of the 
freehold of land which, as to the possession, were 
intended to be future or postponed, unless they were 
engr .fled one upon another in one consecutive and 
unbroken series, each awaiting the natural and re- 
gular expiration of the one prior in order, and with- 
out a momcnt^s interval to separate or disjoin the 
one from the other. In that rule is to be traced the 
origin of what are technically denominated ^* Re- 
mainders. " 



STANNARY LAW IN DEVONSHIRE. 



An act of the last session (cap. 82) has amended 
and extended thejurisdicUon of the Stannaries Court 
over Devonshire, and as some of its provisions are of 
general importance, we purpose here to notice them. 
The act provides that the jurisdiction of the court of 
the vice-warden shall henceforth be extended and 
exercised over the county of Devon, and over the 
mines and miners therein. It ftirther enacts that 
the process of that court shall run in and be ex- 
ecutable throughout the counties of Devon and Corn- 
wall, and that the forms and customs of procedure, 
as now lawfully used and exercised in the Stannaries 
of Cornwall (subject nevertheless to such amend- 
ments and provisions as are contained in, or may be 
authorised by the act, and to all other lawful rules 
and orders of the court), shall henceforth be 
adopted, used, and enforced in and throughout the 
stannaries and county of Devon, and that the stan- 
naries of the two counties shall be and become for 
the purposes of stannary jurisdiction one entire dis- 
trict. It is then further provided that the present 
and all future vice-wai-dens of the Stannaries shall 
be vice- wardens of the Stannaries of and for both 
counties, and shall have therein the like powers, 
privileges, authority, and jurisdiction over and in 
respect of mines and miners, and causes touching the 
same, in Devon as in Cornwall ; and all miners and 
others interested in mines in Devon shall have the 
privilege to sue and be sued, at law and in equity, in 
the court of the vice- warden, and be amenable to 
that court and to the vice-wai-den, as welj by reason 
of the person as of the cause in like cases, and for 
like causes in and for which the miners and others 
interested in mines in Cornwall now have such pri- 
vilege, or are amenable to the court or vice-warden. 
There is, however, a proviso that the common law 
jurisdiction of the vice- warden, in respect of causes 
of action arising in Devon, shall not extend to, 
or be exercised in, the county of Devon, or to or 
over miners therein, excepting in causes and in re- 
spect of matters relating to mines, or the products, 
thereof, or work connected therewith, or to the 
working or management thereof, or the supply of 
materials, money, or necessaries, or performance of 
work or labour to, for, or in respect of such mines or 
works, or relating to the customs of mining or 
miners, or to shares or interests in any mine, or ad- 
venture in mines. The union of .thes^ two important 
mining counties of Cornwall and Devon under the 
jurisdiction of the Stannaries Court is an important 
feature in modem legislation. It would be highly 
prudent, also, in those who are interested in mining 
adventures in those two shires, and who are resident 
in London and elsewhere in England and Wales, 
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beyond the limits of the jurisdiction, to remember 
tbat peculiar facilities are afforded by the present act 
for service of its process, and for rendering parties 
amenable to its orders and decrees. In fact, the 
Vice-warden of the Stannaries will henceforth be 
enabled to exercise complete jurisdiction mrer 
parties, no matter in what part of England or Wales 
they may be resident, in respect of all questions 
relating to mining occurring within the precincts 
of his now ext^ded limits. Such powers cannot 
fail to afford stability to mining operations in these 
rich mineral districts, and the present statute 
amounts to a legislative declaration that the Stan- 
naries jurisdiction, even in its hitherto restricted 
form, has worked beneficially, and that.its extension 
would be judicious and useful. By a notice, dated at 
Truro, on the 10th July, 1855, and signed P.P. Smith, 
secretary to the vice-warden, it is intimated to the 
public that until provisions shall be made for the 
sitting of the Stannaries Court in Devonshire, all 
suits and causes on the equity side of the court, 
arising within the Stannaries and county of Devon, 
must be prosecuted in the office of the registrar of 
the court at Truro, and heard and tried before the 
vice-warden at the Princess Hall, in that town. 
Notice is thereby fhrther given thiit all petitions 
must be entered at the office of the secretary of the 
vice-warden, and that summonses to appear and 
plead may be obtained f^om him. A further public 
intimation is thereby given, that generally all rules 
of practice, forms and customs of procedure now in. 
force in the Stannaries of Cornwall, will be applicable 
{mutatis mutandis)^ changing only what ought to be 
changed, to causes arising in the Stannaries and 
county of Devon, save only that no proceedings can 
at present be effectually taken in respect of such 
last-mentioned causes on the common law side of the 
court, which involve the trial of any issue or question 
of fiwt triable by a jury. The reason of this latter 
reservation is obvious, as a trial by jury implies at 
common law a selection of jurors fh>m the locality, 
and there cannot of course be any such selection 
until the court is itself enabled to hold its periodical 
nttings in the county of Devon. 



NOTES OF LEADING CASES. 



Limitations^ stattUe^Cestui que trust and trustee- 
Tenancy at will— 3 ^ 4 Win. 4, c, 27 IMeUingy. 
Leake, Week. Rep. 1854-5, p. 759; 1 Jur. N. S. 
759].— In this case a most important point was 
raised and decided on the operation of the Statute of 
Limitations on persons standing in the relative posi- 
tions of trustees and cestuis que trust, and in whiah 
ihe distinction pointed out in Watkins' Conv. (p. 19, 



by Morley and Coote), that the doctrine of a cestui 
que trust in possession, with the consent or acqui- 
escence of the trustee, is to be'regarded as the latter*8 
tenant at will, applies only where the cestui que 
trust is the actual occupant, and not where he is 
merely allowed to receive the rents or otherwise deal 
with ^e estate in the hands of the occupying tenants, 
fbr in such cases the cestui que trust is merely the 
agent of the trustees. By sec. 2 of the Limitati<A 
Act, no person can make an entry or distress, or 
bring an action to recover any land or rent, but 
witbin twenty years next after Uie time at which the 
right shall have first accrued. By sec 3, where the 
person claiming such land or rent, or some person 
through whom he claims, shall have been in posses- 
sion or in receipt of the profits of the land or the 
rent, and shall have discontinued possession or 
receipt, such right shall be deemed to have first 
accrued at the time of such discontinuance. By sec. 
7, in the ease of a tenancy at wOl, the right of the 
person subject to such tenancy is to be deemed to 
have accrued at the end of oxe year firom the com- 
mencement of the tenancy, with a proviso that a 
cestui que trust shall not be deemed to be a tenant 
at will, within the meaning of the section, to his 
trusteie. The ease of Garrard v. Tuck (8 Coq[L Ben. 
Rep. 231) establishes the doctrine that a cestui 
que trust, yrho is let into possession of the trust 
estate by the trustee, becomes his tenant at will, 
and in such case the right of entry under the above 
2nd section accrues only on the determination of 
such tenancy at will. The above case of Melling 
V. Leake establishes that this doctrine does not 
apply to die ease of a cestui que trust who is merely 
allowed to receive the rents or otherwise deal with 
the estate which is in the hands of the occupying 
tenants. In that case Uie management of an estate 
was intrusted by trustees, entitled to an estate in 
fee, to the cestui que trust for life, as bene- 
ficial owner, and the latter, having never been 
in actual occupation, in 1817 let C. into possession, 
who occupied during the life of the cestui que trust, 
for more than twenty years, wiUiout paying rent or 
acknowledging titie: it was held, that a tenancy 
at will had not been created between the cestui que 
trust and the trustees, and that C. had therefi>re 
acquired a good titie, by adverse possession, under 
the above act. {MelUng v. Leake, euprh.) In 
delivering the judgment of the court Mr. Justice 
Cresswell said : ^^ On the trial it appeared that Isaac 
Melling, the father of the plaintiff, being seised in 
fee of the house which is the subject of the action, 
demised it to John Leake and Thomas Wildman, as 
trustees (giving them the legal estate in fee) in ttvst 
for William Melling (the brother of the plaintiff) fixr 
life, and after his death on eertam ether tmats. 
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The testator died in 1815. At that time Leake (one 
«f the trosteev) was in possession of the house in 
qaestion ; he oontinned there a little time, and was . 
succeeded by one WiUiam Clarke, who continued to 
occupy till the plaintiff married his daughter, and 
held one part of the house, Clarke continuing to 
occupy the other until a period of more than twenty 
years before the entry ot the defendants, which was 
the cause of action. When Clarke left, the plaintiff 
occupied the whole and continued to do so without 
paying any rent till 7th June, 1854, when William 
MeUing, the cestui que tnat, being dead, the defen- 
dants, as representing the trustees, entered and 
expelled the plaintiff from the possession of the 
house. On these facts appearing at the trial (without 
a jury) before Parke, B., that learned judge was of 
opinion that the -plaintiff was entitled to a verdict, 
and directed it to be entered accordingly, inasmuch 
ss by occupying without payment of rent, or acknow-. 
ledging dtle either to the trustees or the cestui que 
trust, he had gained a title against both, but the 
learned judge reserved the point. On the argument 
before this Court it was contended, on behalf of the 
defendants, that the learned Baron was wrong, 
because, according to the case of Garrard v. Tuck, 
8 C. B. 231, a tenancy at will subsisted between the 
trustees and the cestui, que trust, which tenancy was 
never determined till his death in 1853, and that the 
title of the trustees to the poMession did not 
therefore accrue till that time. The authority cited 
certainly supports the doctrine that a eestui que trust, 
who is let into possession of the trust estate by the 
trustee, becomes his tenant at will, and the right of 
entry under the 2d section of the statute 3 & i Wm. 
4, c 37, accrues only on the determination of such 
tenancy at will ; and accordingly, in the present case, 
if the cestui que trust, William Mel&ig, had been let 
into possession by tiie trustees, a tenancy at will 
would have been established, which would not have 
been determined by his letting in Clarke as his under- 
tenant, unless the trustees had had notice of such 
underletting (of which there was n'> evidence) for 
though the general .rule is; that a tenancy at will is 
not assig n a b le, because the transfer determines the 
tenancy, yet the rule is subject to the qualification 
that a tenant at will cannot determine his tenancy by 
transferring his interest to a third party without 
notice to his landlord ; Pinhom v. Souster, 8 Ezch. 
763. But, although it may well be argued, on 
general principle, as well as on the authority of 
Garrard v. Tuck, that a cestui que trust, who is in 
possession with the consent, or even the mere ac- 
qmescence of the trustee, must be regarded as his 
tenant at will, yet this doctrine (as it is observed in 
the excellent note of Messrs. Morley and Coote, in 
their edition of IVaikim on Conveyancing 19), applies 



only to the case where the cestui que trust, is the 
actual occupant. If he is merely allowed to receive 
or otherwise deal with the estate in the hands of the 
occupying tenants, he stands in the relation merely 
of an agent or bailiff of the trustees who choose 'to 
allow him to act for them in the management of the 
estate and the consequence i^pears inevitable that, 
if the actual occupier is, under such circumstances, 
permitted to occupy for more than the twenty years, 
prescribed by the statute 3 & 4 Will. 4, e. 27, with- 
out paying rent, the result must be that the trustees 
lose their title exactly as in an ordinary case of 
landlord and tenant. In the present case William 
Melling, the cestui que trust, was liever in the actual 
occupation, and assuming that by his permission 
Clarke obtained possession, the management of the 
estate having been entrusted by the trustees to him 
as the beneficial owner ; yet this state of things did 
not, in our opinion, constitute a tenancy at will 
between him and the trustees. He merely acted, 
we think^ as their bailiff or agent in the trans- 
action. For these reasons we think that the 
opinion of Parke, B., was well founded, and that 
the verdict for the plaintiff ought not to be dis- 
turbed." 



LAW BEPORTS AND DIGESTS. 



We have before called attention to the very 
numerous reports in existence, and have stated our 
views as to the inconvenience thence arising, which, 
however, as we stated, was somewhat mitigated by 
the publication of digests, though these last are 
seldom to be relied on alone, being often incomplete 
and occasionally erroneous. We have now to call 
attention to the decision of the minority of the court 
of common pleas in the case of Sweet v. Benning 
(1 Jur. N. S. 543 ; Week. Rep. 1854-5, p. 519), 
which held (dissentiente, Maule, J.) that the pro- 
prietors of a periodical professing to be an analytical 
digest of equity, common law, and other cases, and 
in which work the head or marginal tiotes of cases 
were copied verbatim from (among other reports) 
the Jurist, 'the copyright of which was in the 
plaintiffb, were guilty of piracy, and liable to an 
action for the recovery of damages in respect of 
such piracy. As the head or marginal note of the 
case in the Weekly Beportew puts it, *'If the 
reports of a periodical are beaded by the reporters 
with head notes (as part of the report) being 
compendious statements of the decision in each 
case, and any person, for the purpose of forming a 
digest of cases, extract such head notes verbatim firom 
the reports in the periodical, and insert them, 
together with head and marginal notes of the same 
kind, from other reports, in his own work, according 
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to an arrangement of his own, this {per Jerris, C. J., 
Cresswell and Crowder, JJ.) amounts to i»racy, for 
which the proprietors of the periodical may recover 
in an action at law/* This decision is one ohviously 
of the utmost importance to the profession, and, 
assuming its correctness, notwithstanding the dissent 
of so able a lawyer as Mr. Justice Maule, it wiU 
have some grave consequences. Thus it appears 
impossible that any perfect digest should hereafter be 
published unless the consent of all the proprietors of 
the reports can lie obtained, which, considering the 
rivalship existing in law bookselling and publishing, 
seems scarcely probable. Already the inconvenience 
has been felt in the case of a digest published for the 
Law Times, which has been delayed, if not altogether 
stopped, by the result of the decision, whilst the pub- 
lication which was held to be a piracy was at once 
extinguished. We do not apprehend any evil effects 
as to ourselves, as our plan is not merely to copy 
out the marginal notes (which is what was com- 
plained of), but rather to furnish such a statement of 
the decisions, and the principles on which they are 
gprounded, as may at once instruct the practitioner 
and the student. If the decision should put a stop 
to mere digests it will not be a great evil, if in their 
place a better and more satisfactory class of produc- 
tions should arise, adopting some such plan as ours, 
though we fancy the proprietors of the reports will 
have no occasion for congratulating themselves on 
the change. For many who now avoid mere digests, 
firom being aware of their defects and deficiencies, 
might be induced to take in a better production, in 
which they could feel some confidence, without 
having to compare it continually with the report, as 
every reader of a digest is now compelled to do, if 
anxious to save himself from error. To return, 
however, to the case of Sweiet v. Benning : having 
stated the actual point decided, we propose to intro- 
duce the judgments of one of the majority, and of 
the dissenting judge : — 

C. J. Jervis, in his judgment, after stating that the 
question of piracy was a difficult one, and expressing 
regret that the court was not unanimous, said : — 
*' Upon the best consideration I can give to the case, 
it seems to me that there was a piracy on which the 
action may be founded. It is difficult to lay down a 
general rule upon this subject ; and I do not adopt or 
subscribe to the proposition propounded by Mr. 
Lush, that the printing of every portion of a work 
would be the foundation of an action. I think it is 
a question of degree, which must be varied by the 
different circumstances of each case. In this case 
there has been, I think, an abuse of the fair right of 
extract or comment, and, in truth, a republication or 
reprint of a composition, the property in which was 
in the plaintiffs. The work from which this has been 



taken, the Jurist, consists of double reports of each 
case, one in which the reporter professes to give a 
detailed report of the case, with the argument and 
the judgment of the court at length ; and the other, 
an abstract of the case in the shape of a marginal or 
head note, in which he furnishes the principle of 
law and a short and summary statement of the fiurts ; 
they are, in truth, two reports — a long and a short 
report; and the gentleman who has compiled this 
digest has taken verbatim, as the case states, the 
short reports to which I have alluded. If he may 
be allowed to do that, it is plain that he niay take 
the other — viz., the lengthened one, or he may take 
both , and the question is, can he, by any different 
arrangement of the reports, or digest, as he calls it, 
take them? In my opinion he cannot I quite 
subscribe to the doctrine that a digest may be weU 
made without subjecting the party making it to an 
action, where the author of the digest applies his 
mind to the subject, and extracts from the case the 
principle of law by the labour of his own brain, and 
so produces an original work; but here this is 
merely (except the analytical arrangement, which is 
a mere mechanical operation) that of cutting out the 
whole of the marginal notes, or head notes, as they 
are called. In my mind, the case referred to^ of 
Butterworth v. Bobinson (6 Ves. 709) is decisive of 
this case, because there the complaint was, that, 
omitting the arguments, the party wha' was the 
alleged pirate had reprinted the reports, including 
the jutlgment of the court ; and although he had 
arranged them alphabetically, under appropriate 
heads, for the purpose of easy reference, it was held 
not to be a ground of protection, but he was held to 
have pirated the work of the original author, and the 
Lord Chancellor granted an injunction. On these 
gprounds I think that the plaantifi^ are entitiedto 
recover." 

Mr. Justice Maule was the dissentient judge, and 
he said : ** With respect to the act complained of as 
a piracy, I do not so clearly concur in what my 
Lord Chief Justice has expressed, and what I under- 
stand is the opinion of the other learned judges who 
will pronounce their opinions after me. It is not 
very wonderful that there should be some difference 
of opinion upon such a subject, because it is hardly 
so much a matter of kind as a matter of degree. It 
is difficult to draw a line where the act is only a 
question of quantity, but it is more easy to draw 
the line where the question is whether the thing is 
colourable, and so unlaw^l. In this* case the incli- 
nation of my opinion is, that this is a different work, 
and made with a different object and ^vith a different 
result, from the work of the plaintiflfs. It may be 
that some persons may be able to dispense with, or 
may be induced to dispense with, the work of the 
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plaintifiB by purchaaiiig or using that of the detend- 
ants, though a very imperfect substitute for it, and I 
should doubt whether in any case it would enable a 
person to dispense with the plaintiffs' reports when, 
he reaUy wanted them. Probably it may enable 
persons to buy more cheaply the means of finding 
out what had been decided by the courts, without 
going to the expense of buying the reports in 
eztenso. When, howeyer, a report is known to 
exist that may have some probable application to- a 
case, then recourse, I should think, would be ordi- - 
narily had to the report itself at length ; and thus it 
may induce persons to buy the report itself^ or to 
have recourse to it in the libraries of institutions, or 
combinations of persons. But I think its having that 
effect is no argument in &your of this being a piracy,. 
but rather the contrary, because it seems to do a 
something which is not required by persons who 
want to use those reports. Then it is said, and so 
my Lord Chief Justice considers, that these mar- 
ginal notes constitute another report. I do not think 
that that is the case ; for though marginal notes in 
some instances do constitute anpther report, those 
are not the best marginal notes, and the reporter has 
recourse to them when he cannot give what I con- 
sider the more legitin^ate marginal note, which is 
not a different report of the circumstances of the 
case, and a statement of the conclusions drawn from 
ihem, but a statement of the prindple or doctrine of 
law which is considered to be established by the case 
at length, without stating at all ho# It arises. In no 
sense is it, or is it like, a report ; and that takes 
away what was pressed upon us in the argument — 
the idea, such as it is, of there being in these cases a 
double report. They are not, in my opinion, double 
reports ; but they are what they are-r-marginal 
notef. In some respects they are occasionally an 
abridgment of the report ; that is, when the reporter 
is unable to extract some very clear doctrine of law 
capable of being stated conyeniently in an abstract, 
he then relates all the circumstances of the case, and 
says, *If A. demises to B. by a certain instrument, 
and afterwards B. dies, and makes a will in such and 
such terms,* and so forth. Such a marginal note is 
no doubt another report; but that is not the usual 
style of a margmal note. Well, then, it is true that 
the Tery words of these marginal or head notes, and 
the head notes of a considerable number of othei 
reports that are published during the month, are 
contained in this publication of the defendants. 
Now, it is agreed thitt it is not every verbatim 
extract that is the subject of an action of piracy. 
It will depend upon the proportion the verbatim 
extract bears to the whole work. Nobody denies 
that the mere length of these extracts is not such 
as to make it the subject of a piracy in that respect 



Now, it must be taken, I conceive, in this action, 
that the plaintiffs are the only persons idio com- 
plain of what the defendants have done. What 
the defendants have done is this— they have devised, 
or adopted from somebody else, a certain scheme of 
distribution of the doctrines of law which are pro- 
mulgated by the courts within the last month, and 
of putting them into such an order or arrangement 
as affords convenience to the profession, and those 
who have occasion to use the law books, in in- 
quiring into questions of law. The order and 
arrangement the plaintiff's had no right to complain 
of, as that is not their own ; and according to that 
order and Arrangement the defendants have distri- 
buted a considerable quantity of matter containing 
such legal propositions, of which by fax the larger 
part the defendants are entitled, under some cir- 
cumstances, to be considered the owners. Now, 
certainly, under that state of things, it seems to me 
that the defendants have made a book differing 
altogether from the plamtiffs' book, and effecting a 
different piupose from the plaintiffs' book. I con- 
ceive, therefore, they have not, in the sense in 
which it is unlawful, taken any part from the plain- 
tiffs' book, but that they have dealt no otherwise 
with h than a person does who, to support some 
argument or view of his own, makes extracts from 
the book of another person, without any intention 
of evading the right of the person to publish the 
whole or a part of it. As I said before, I have had 
•some difficulty in drawing the line, and very likely I 
have not taken the right side. If the case had been 
of sufficient importance, I should have desired more 
time to be taken to have further considered it; to 
revise my opinion ; and certainly to express more 
fully and clearly what are the reasons that induce 
me to come to my present conclusions. 



CHARGING ORDER AFTER ASSIGNMENT 

WITHOUT. NOTICE OF CHOSE 

IN ACTION. 



As we have called attention (1 Chron. pp. ii., 98) 
to the decision of the court of Queen's Bench in 
the case of Watts v. Porter (1 Jur. N. S. 188 ; 23 
Law Tim. Rep. 288), respecting the necessity for 
giving notice of the assignment of a chose in action 
and the efficacy of a charging order in such a. case, 
it being held to have priority over the assignment 
without notice, and, as such decision has given rise 
to much discussion, and great doubts have been 
expressed as to its correctness, we avail ourselves 
of the following statement from the Jurist of the 
grounds of objection to the decision. We should 
state that a writer in an earlier numlter of the 
Jurist took a very different view, and that the 
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following remarka have elicited yarioiu communica- 
tions from correspondents dissenting tberefroln. 
Th^ supposition is, that the celebrated cabe of 
Whitworth y. Gaugain (Cr. and Phill. 825) is in 
'opposition to the decision in Watts y. Porter. It 
is said that the contention in Whitworth y; Gaugain 
was between a mortgagee who had an equitable 
title and a subsequent judgment creditor who had 
a legal title to whateyer his jtidgment coyered, 
which would preyail oyer the mortgagee's equitable 
title if it coyered the mortgaged property; and 
that Lord Cottenham at first thought that the 
judgment aud the mortgagee's title were in conflict, 
and if that had been so of course the judgment 
would haye preyailed, but that yiew was ultimately 
corrected, and it was held that the judgment only 
bound what the debtor had at the time, yiz., the 
equity of redemption. On the other hand, the 
contention in Watts y. Porter was between a 
mortgagee of a chose in action who had not giyen 
notice to the trustees, and a subsequent judgment 
creditor who obtained a charging order, and by 
giving notice to the trustees acquired a title which 
would prevail oyer that of the mortgagee, so far as 
they were inconsistent. The only question, it is 
said, was, did the judgment or the chargiiig order 
bind more than that which belonged to the debtor at 
the time, viz., his equity of redemption. Whitworth 
y. Gaugain decided that it did not, whilst Watts y. 
Porter, it is aUeged, decided that it did ; and the two 
cases are therefore said to be in conflict. It is 
aUeged that the mistake of the Court of Queen's 
Bench consLsted rather in supposing that the judg- 
ment and charging order had the same effect that 
an express charge of the property as unincumbered 
would have had, than in a misrepresentation of the 
doctrine of. Dearie y. Harle and Loyeridge y. 
Cooper (3 Buss. 1.) 

The writer in the number of the Jurist for the 4th 
of August last says: — ^*The clauses of the statute 
1 & 2 Vic. c. 110, which give to judgment creditors 
the same rights against the debtor's property as if 
he had himself charged it with the debt have been 
prolific of perplexing questions. In the case of 
Whitworth y. Gaugun (Cr. k Ph. 825), Lord 
Cottenham was misled by the word ^chaige' into 
an erroneous interpretation of the act, which was 
corrected by Sir J. Wigram, Y. C, and afterwards 
abandoned by the chancellor himself, with the 
unanimous assent of the profession (8 Hare, 416 ; 
1 Ph. 728). In Hawkins y. Gathercole (1 Sam. N. S. 
74), Lord Cranworth, while Vice-Chancellor, decided, 
upon words which were certainly literally capable 
of no other construction, that the act extended to 
charge benefices ; and the reversal of his decision 
by the Lords Justices (1 Jur. N. S. part 1, p. 481) 



has nof met with such umyersal acquiescence. <Ite 
case of WatU y. Porter (dedded by the Court of 
Queen's Bench in Tirin. Term. 1854 ; 8 £1. & BL 
748; 1 Jur. K. S. part 1,* p. 188) mxyy^rhMi^ 
be classed with those we have mentioned, m one in 
which the fatal word * charge ' has betrayed more 
judges. That ease arose upon the 14th seetioii of 
the act, which is rather differently worded firom the 
18th. It enacts, that if a judgment debtor has any 
Goyemment stock, ftinds, or annuities, or stock or 
shares of or in any public company, standing in his 
name, or in the name of a trustee for huh-, a judge 
of one of the si^rior courts may, cm the application 
of the judgment' creditor, ^oider that such stocky 
ftmds, annuities, or shares, or such of them, or such 
part Uiereof respectively as he shall think fit, shall 
be charged with the payment of the amount lor 
which judgment shall have been so recovered, and 
interest thereon, and such order shall entitle the 
judgment creditor to all such remedies as he would 
have been entitled to if such charge had been made 
in his fiivour by the judgment debtor.' In Watts 
y. Porter, which was an action against an attorney 
for negligence in lending his clients money on the 
security of a mortgage of an equitable interest in -a 
sum of stock, without giving notice of the mortgage 
to the trustees of the stock, the loan was made in 
1844; in 1847 two creditors of the ;nortgagor 
recovered judgment against him for a debt exceeding 
the- value of the stock, and in 1848 obtained a 
judge's order charging the stock with the judgment 
debt, which order was regularly entered in the 
books of the Bank of England, and notified to the 
trustees of the stock. The debitor was subsequently 
discharged by the Insolvent Behlor's Court ; and it 
was held by Lord Campbell, C. J., and Wightman 
and Crompton, J. J. (dissentiente Erie, J.), that 
the charge created by the judge's order hal priority 
over the mortgage ; for it was by no means to be 
imputed to the legislature that in speaking of a 
charge it did not contemplate a fraudulent charge 
as much as an honest one. They relied on the 
doctrine in Dearie v. Hall and Loveridge y. Cooper 
(3 Buss 1) that * whenever persons treating for i( 
chose in action do not give notice to the trustee or 
executor who is the legal holder of the fiand, they 
do not perfect their title, and they do not^oi^aU thai 
is necessary in order to make the thing belong t» 
them in preference to all other persons;' Lord 
Campbell, in delivering judgment for himself and 
his colleagues, said, * Every tribunal administering 
justice according to the statute must consider only 
the effect intended by the legislature to be given to 
the charging order ; and this is to be learned from 
the language in which the meaning of the legislature 
is expressed, without interpolating something not to 
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be found. In the 14th section it giyet ]n.the most 
nneqaiTOcal terms the seme remedies to the judg- 
ment creditor who has obtained the charging order 
to which he would haye been entitled ** if such charge 
had been made in his &Tour bj the judgment 
debtor.** The defendant's counsel contended thai 
we are bound to understand the word ^* honestly^ 
to be implied, and that the charging order is only 
to haye the effect which a charge of the debtor 
would haye had if made honestly. To inUrpcHaU 
ike word ^* Aoaestfy ^ wouid^ we t&tnib, ^ a quaUficatum 
of ikt enactment whoUy muMuiharised, The words that 
are to be understood as implied by the legislature, 
we thmk, are, *'yalidly and eflectuaUy." * [Is not 
this ** interpolating something not to be found?**] 
* Tb» debtor could not yalidly and effectually make 
a charge to haye priority oyer an antecedent equit* 
able charge to which the incumbrancer has completed 
his title, and therefore the charging order has 
no such operation, but the first incumbrancer, 
not haying completed his title by notice to 
the trustees, the d^tor might make a charge 
to a subsequent incumbrancer, which in point of 
law would be yalid and effectuaL At the time 
of thia charging order the stock still continued 
to stand in the names of the trustees, in trust 
for the ju4gment debtor; till notice fimn the 
mortgagee they were not trustees for her; and 
immediately after notice of the charging order they 
became trustees for the judgment creditor.** The 
abort answer to this appears to be a denial of the 
assumption that the trustees of the stock were not 
trustees ibr the mortgagee before notiise. B is 
perfectly clear that they became so immediately 
upon the making of the mortgage, and that a 
yoluntaxy assignment of the stock by the mortgagor, 
perfected by notice to. the trustees, would haye. 
passed nothing more than the equity of redemption. 
From the date of the mortgage the trustees held the 
stock in trust for the mortgagee, and subject to the 
satis&ction of his charge,' in trust for his mortgagor. 
It was upon this last trust alone that the chaiging 
.order operated. Thus, if after the first mortgage 
the mort g ag o r had made a second mortgage of the 
alock (eyen without notice.of the fiiatX< the iecxmd 
vMotf^fftgeminnid^ by ^rirtoe of hit moitgafe merely^ 
take Botfafaigbutaclivgeontheefaityef ledemp- 
tkm; and if he bad tiotioe of the fiM mortgage 
idien he lioade his adyuoe, he eooU not enlarge Us 
nght by dHigynne in giymg notiee to the trustees. 
Would notiee of the fiM mortgafe to the judgment 
credilur beftm obtaining lus judgment, or befiire 
obtmi^g his duvging oraer, or befine giying inti- 
aation to the trustees, confine his duvge t6 the 
eqni^ of xedemption, in the opinion of the Court of 
Bdbch? Nothing can be clearer or more 



condusiye than the following concise summary of 
the doctrine in Whitworth y. Gangain giyen by Erie, 
J., in the case under consideration :— 

(< « The debtor*s interest only is charged, for the 
condition in the statute for the charge is, that there 
should be stock standing in the name of a trustee, 
m trust for the debtoh Now, if the debtor has 
already assigned the stock withottt notice to the 
trustee, it is not standing in trust for him, but in 
trust for the assignee — at least, as between these 
parties. The assignee could i^ any time compel the 
trustee to. transfer the stock to him, and neither the 
debtor nor the trustee could resist the claim of such 
assignee on the ground that he had giyen no notice 
to the trustee ; and what is true of an aasignment of 
the whole stock is true of a partial charge thereon. 

^^ ' It is admitted that this would be the effect tit 
the^chazgihg order upon stock standing in. the 
debtor*s name, and equitably mortgaged by him 
before the chaigmg order. The equitable mortgagee 
would haye priority ; for the debtor would be trustee 
of the stock for him, and the stock would not be 
standing in his name on his own behalf It is not 
probable that the Legislature intended to giye a 
greater effect to the order upon stock standmg in 
the name of atrustee than it would haye upon stock 
standing in the debtor*s name. 

'* ' Also the charge intended by the statute must 
be taken to be a lawM charge ; fer it is not to be 
supposed that the Legislature intended to force the 
debtor into the situation of a breaker of the law. 
Now, if the debtw made a lawfhl charge on stodc, 
he would either specify his. interest therein, or 
charge it sulgect to outstanding ineumbranoes. The 
compulsory charge by a judgment creditor is an- 
alogous to a charge expressed to be cm puch 
interest as the debtor might haye ; and if worded in 
that way^ the charge would giye no right beyond 
what the debtor had, as a charge so worded seems 
to be notice to the creditor taking it to inquire. 
The second charge would not take priority oyer 
the first, unless the debtor charged as unincumbered 
that which was incumbered ; if he did so, he would 
clearly yiolate the lawi so fer as to be liable to an 
action of tort for the damage arising from the fidK 
representation. If he asserted expressly that it was 
unincumbered, and obtained the adyance by that 
fUsehood, he would be indictable ffd a fidse 
pretence. The judgment creditor, therefiire, would 
not' be entitled to priority oyer the first mortgagee 
if the charge intended in sec. 11 is a lawfhl charge. 

" ' Furthennore, the claim to take the stock from 
the first mortgagee 'is not a remedy against the 
debtor, fbr he has lost the stock in any ^ent, but a 
remedy agabst the first mortgagee— a remedy giyen 
upon Uie general prindpie for deciding which of two 
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innocent ckdmants Bhall buffer by the frmud of • 
ihird party, yiz., he who facilitated the frmud. Sach 
is the doctrine of Loyeridge t. Cooper. Now, a 
judgment creditor is in no analogy with a second 
mortgagee who has been deoeiyed into taking as 
miincumbered, a security that was incumbered. The 
judgment creditor has trusted to no particular 
8ecmity;he has rights which may be made , to 
charge all the arailable assets of the debtor, and 
among the rest his [equity of redemption of the] 
Stock ; but he has advanced nothing on the stock, 
and has been in no way deceived in respect thereof; 
and the judgment debtor, by suffering judgment, 
has not used deception, nor been guilty of fraud. 
The reason, therefore, for giving priority to a second 
mortgagee over a first wholly fails in respect of a 
judgment creditor. ' 

*^ It will be seen|«hat the^Oourt of Queen's Bench, 
in deciding Watts v. Porter, has committed pre- 
cisely the same mistake which Lord Cottenham 
made on the first hearing of Whitworth v. Gaugain, 
and which he subsequently corrected. We confi- 
dently anticipate that the authority of Whitworth v. 
Gaugam will be restored by a reversal of the deci- 
sion in Watts v. Porter." 



REMUNERATION OF SOLICITORS. 



The Metropolitan and Provincial Law Association 
have lately issued a most important report on the in- 
justice lately done to the body of solicitors by the 
diminution of their remuneration for Chancery busi- 
ness. In this document it is (among other things) 
said: "Since the Act for Consolidating the Law of 
Attorneys in 18^2 — ^by which conveyancing. business 
was rendered subject to taxation — the solicitors have 
been placed, as to the whole of their occupation and 
earnings, under the absolute dictatorship of the 
courts. New schemes of legislation are now in pro- 
gress as to conveyancing and other branches of soli- 
citors' business. Should any of them be carried 
through, and the same violent hand be laid up6n 
their remuneration as to those other branches of 
occupation, as there has just been with regard to 
chancery, the profession, as an honourable mode of 
livelihood, will be at an end. Those solicitors who 
remain in the profession will be able to live only by 
accepting the invitation now held out by the present 
system, and unduly lengthening and multiplying 
proceedings." After referring to the passing of the 
Solicitors' Consolidation Act, by which conveyancing 
bills became taxable, it is said : " The lucorpoiuted 
Law Sodely then pressed Lord Langdale to get 
orders made establishing the quantum meruit prin- 
ciple of taxation, for which aU these steps had been 



mainly prelected. But although Lord Langdale 
always admitted their right to have this done, yet, 
fitHU some unexplained reason, from that time to 
the present, nothing has been done ; the old techni- 
cal and absurd principles of taxation have been 
aUowed to continue in force until they were rendered, 
still more absurd and unreasonable in principle, 
as well as utterly nnremunerative in effect, by the 
recent changes. The whole correspondence witli 
Lord Ijangdale, extending over several years, is now 
printed by the Incorporated Law Society, and the 
breach of fidth to the solicitors, which its perusal 
will establish, must excite astonishment in every 
reader. Meantime, in every way the solicitor • haT-e 
felt themselves slighted by the authorities of the 
great seal with reference to all the important cfaan— 
eery changes which have been under consideration 
during the last ten or twelve years, but more recently 
in the orders of 1852, which, made and published 
without consulting them, took away their livelihood, 
and thus they were not only slighted, but injured. 
Formerly it was not so. 1% the years 1840-41-42, 
they were not only kept informed of all changes, 
but were requested, to a great extent, firstly to 
propose, and then to prepare, the heads oi the 
different orders and acts of Parliament required to. 
effect tjliem. To Lord Eldon^s commission, and to 
the common law commissions, members of th^ir 
body were secretaries, and the authorities of the lavr 
then recognised the important &ct, that the solidtors 
were the only persons known to and trusted by the 
suitors — ^that they were the guardians of the suitor's 
purse, and alone acquainted with the facts as to time 
occupied and money expended in the prosecution of 
suits ; such being the two classes of fiicts all-essea- 
tial in considering reforms. Since that day, however, 
ihey have been quite passed by, although the origin 
of every great improvement in the Court of Chan- 
cery (or of almost every one) may be traced to their 
body. " After referring to a particular instance in 
illustration of the above, the report continues : 
" During the last ten or twelve years, many changes 
affecting the emoluments of the profession have 
been made, and on none of them, we believe, have 
the profession been consulted ; not even as to the 
orders for substituted remuneration. CareM com- 
parisons between the profit arising to solicitors from 
given quantities df chancery business twelve years 
ago, and now, have been made ; and during all that 
time, it is dear, that the work, on the one hand, has 
been becoming more onerous to the solidtor, and 
his remuneration on the other less. The effect of 
this and other changes on the numbers of the pro- 
fession is very, remarkable. The solidtors now 
taking out certificates are about one hundred less 
in number than they were ten years ago, though, to 
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have kept pace with the population and wealth of 
the country, they ought to have been 1100 or 1200 
more. Notwithstanding the reduction in duty on 
articles, the number of clerks annually registered on 
the average of the last three years is very nearly 
Due-third less than it was twelve or fifteen years 
igo. The particular injustice recently done to the 
solicitors, and which should excite the serious atten- 
tion and alarm of the whole body, was, as has been 
stated, under the Master in Chancery Abolition 
Act. Everyone knows that a fee is not pay merely 
for the one piece of work on the completion of 
which it becomes payable, but for all the previous 
work intervening between that point and the last- 
earned fee. The old fees for drawing and copying 
states of facts, for instance, covered all the work of 
reading the papers and collecting the necessary 
materials together. And so on as to all other fees. 
In a change of practice the real work is never 
changed. The development of the essential points 
of a suit requires such real work to be done some- 
how. The shape only is shifted. The hand may 
work in a different way and degree, but the brain 
goes through the old path. By the 38th section of 
the 15 & 16 Vic. c. 80 (the Master in Chancery 
Abolition Act), the Lord Chancellor is empowered 
and required, with the advice and consent' of the 
Master of the Rolls and the Vice-Chancellors, or 
any two of them, forthwith to make and issue 
general rules and orders for regulating (titter alia) 
the fees iad allowances to solicitors in respect of 
the matters to which Uie said act relates ; t. e., for 
the work which is now performed in the chambers 
of the respective judges. The requirement of so 
many concurring judges in this order was most 
unusual, and would seem to betoken a desire to 
insure great attention to a subject so vital to the 
body of solicitors. By the same section it is also 
provided that '* no greater amount of fees shall be 
payable by the suitors of the said court to the 
officers thereof, in respect of the business to be 
conducted before the Master of the KoUs and the 
Tice-Chancellors respectively -sitting at chambers, 
and their respective chief clerks than is now levied 
in respect of similar or analc^ous budhess in ,the 
Master's offices. 

*' In making the orders under this bill, it is confi- 
dently believed that no one single practising solicitor 
Was ever consulted, and only one taxing master, and 
that his observations were altogether disregarded. 
Orders prepared in this way were signed by the 
Lord (Chancellor, the Master of the Rolls, and tiro 
Tice-Chancellors, and these orders first . became 
known to the solicitors after they were so signed 
and promulgated. By these orders the profit of the 
solicitors w^ so destroyed, that had they no olher 



occupation besides Chancery business, the whole 
body would now have ceased to exist. When fees 
affecting the Fee Fund are -altered, the most carefiil 
statistical estimate of the probable effect of the 
change is first prep&red, for the satis&ction of the 
authorities. Were any, for such purpose, prepared 
in this case ? Did the judges require firom the Lord 
Chancellor the estimate on which the scales lud 
down by these orders were based? It cannot be 
supposed th«it the legislature meant that they should 
sign orders, merely by way of conformity, which 
were certain to be so vital, and possibly, and as it 
turns out really, so destructive to the great body 
of court officers affected by them. Nor can it be 
supposed that it was intended that less* care should 
have been taken in their case, when an error could 
not he wholly remediable, than in the case of court 
fees, as to which, if there be an error, the whole 
suitors' fhnd, amounting to upwards of £1,000,000., 
is a permanent guarantee. Such are the iiyuries 
complained of— -first, the neglect of the court to 
give the promised orders ibr a miore discretionaiy 
system of taxation; secondly, ihe gross insidequacy 
of the orders of Oct. 1852, to fulfil the equitable 
meaning of the requisite of the act ; and thirdly, the 
way in which those orders were made, without 
previous communication with the profession. It is 
to be expected that the profession, who have been 
so seriously injured by the mode in which the 
above-mentioned directions were carried out, should 
feel not only greatly aggrieved, but considerably 
alarmed, and protest against general orders so 
vitally affecting their body, and dealing with half 
the business of the coxnrt, being in any case so made 
without their previous knowledge. If these admin- 
istrative matters were placed in the hands of a 
minister of justice amenable to Parliament, with an 
Under-Secretary in the House of Commons, they 
would have greater consideration, and the rights of 
all parties be duly cared for. Meanwhile, the 
committee congratulate the members that the atten- 
tion of the authorities has at last been drawn to the 
subject. The Incorporated Law Sociely brought 
the matter before the present Lord Chancellor, who 
gave his serious attention to it, and has referred it 
to Lord. Justice Turner, Yice-ChanceHor Wood, 
Mr. Follett and Mr. Walton, to report, on. 

''Assuming a right to maintain a fhir rate of remu- 
neration for actual work, based upon our previous 
emoliiments, we must inquire — 

»« 2ndly. ' Have the late changes in practice and 
orders of the court (either or both) impaired the 
solicitor's remuneration for actual work, and if so, 
to what extent?' 

"Accounts, which hi^e been careftilly prepared 
by two members of this committee, have hcen already 
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•ent in to your Lordship. Ibey show that the effbet 
of the recent alteration has been to reduce the profits 
of solicitors more than one third (yii., about two 
fifths), without making any allowance for dead-weight 
charges of interest on the capital embarked in the 
business, or the necessary deductions for bad debts, 
those dead-weight charges remaining yery much as 
they were before. These accounts the cfnnmittee 
belieye may be entirely relied upon. It is easy to 
make up accounts, but those under observation are 
taken, not firom materials compiled ibr the present 
purpose, but from the actual Chancexy accounts of 
two solicitors in extensiye practice, as made out in 
the ordinary course of business, before any thought 
of using them for the present purpose could haye 
arisen. Should there be any doubt on the point, 
the accuracy tit the conclusions drawn frt>m these 
i^BCounts is of such yital preliminary importance, 
that it is submitted your Lordship ^ould at once 
cause them to be thoroughly sifted. 

^^ Srdly. * Assuming thit solicitors have sufiered a 
diminution of two-fifths of their remuneration fi>r 
actual work done in the Court of Chancery, what is 
the wisest mode of repairing the iigury V 

" The paper of alterations in fees suggested by the 
Liicorporated Society has been now modified in con- 
sultation with members of this committee ; and we 
believe that in its present shape (under the date of 
June 21) it is well devised to meet the probable 
exigencies of the case. 

*^ The present inadequate remuneradon results by 
no means exclusively from the last alterations, but 
in a considerable degree from all the changes which 
have been introduced since the year 1845 ; and we 
feel convinced that business paid for upon the scale 
now proposed would not yield laiger emoluments 
than were obtained for an equal amount of work ten 
years ago. 

** In considering the paper of suggestions, and in 
proposing changes in it to the Incorporated Law 
Sodety, we have had in view the cogent reasons 
which are above stated to have influenced the House 
of Commons* Committee on Fees, and have en- 
deavoured to avoid increasing those fees which 'may 
be multiplied almost ad Ubitum^ and sought to place 
the increase upon those substantial matters which 
denote real progress in the case. We know the 
great desire of the taxing masters to have every- 
thing as much as possible a matter of fixed scale ; 
but we have thought such desire, however natural, 
to be detrimental to the suitor, and opposed to the 
objects for which they were appointed. We have 
considered, indeed, how far it might be right to 
leave the taxing masters, like a jury, on a quantum 
meruit^ without appeal. This we thought would not 
be altogether right; but feeling that the present 



system of appeal was not fiur, either to them or 
ourselves, we have suggested to 'the Incorporated 
Law Society, and they have cordially agreed, that 
it should be pn^wsed to let all appeals on allowance 
of costs go .to the judge in chambers, who might in 
that case have the taxing master attend him on the 
appeal, and give explanations, as he does in court 
at common law. 

** With reference to the very important subjeet of 
adopting, if possible, in the case of legal agency, the 
ad valorem, or per-centage principle, which the 
wisdom and experience. 'Of the world, where onre- 
strsined, has almost invariably in every other daas 
of agency introduced, in this and every other country 
and as to legal agency has introduced it in every 
other country except this, we have 'felt that the 
introduction of such a principle would only be ex- 
tending the principle on which pauper suits are 
required to be conducted : — and thus permitting the 
small business of the court, which involves a minor 
degree of risk and responsibility, and which is under- 
taken for parties less able to bear the charge, and 
results in decrees of less pecuniary value, to be con- 
ducted for a rate of remuneration idiich would be 
entirely inadequate in large and heavy matters. 
This, view of itself, the committee submit, would 
require (were there no other consideration), that to 
a certain extent business ought to be charged for in 
proportion to the value of the proper^ afiected. 
But when to this consideration is added the further 
one, that thus only can an identity df interest 
between the employer and the employed be effect 
tually secured, Uie subject becomes of the highest 
importance. We believe (in common, we think, 
with the bulk of our branch of the profession) that a 
bold application of this almost universal principle of 
remuneration to legal affairs, so fiir as agency and 
administration goes, would be one of the wisest and 
largest improvements in the general working of the 
law which could be devised. So fiur as the suggea- 
tions of the Incorporated Law Society involve any 
approach to this view they have our especial 
approbation. The amended suggestion of two or 
more scales of remuneration emanated fh>m us, and 
we would press it especially upon your connderation. 
If the cuf valorem principle were approved, there 
would not, we think, be much difficulty in settling 
the details.** 



LIMITED LIABILITY PAKTNEBSHIFS. 



The bill relative to the establishment of partner- 
ship on the limited liability system has, after many 
alterations and much opposition, been pasted, and 
is the most important statute of the session in 
respect to the establishment of what must be 
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eonridered as an hmoTation on the established rules 
of law. The act itself is not yery long or com- 
plicated, but it has the eifect of incorporating the 
proTisions of the 7 & 8 Vic. c 110, being the act 
fbr the registration, incorporation, and regulation 
of joint-stock companies. We do not yentnre to 
give any decided opinion pn the operation of the 
act in a commercial point of view, but we confess 
we do not see any rieason to suppose that it will 
give rise to any great amount of cheating or 
swindling as some of its opponents haye so liberally 
inunnated ; indbed, the measure is but an experi- 
ment, and if found to work ill it cau soon be 
amended, aod on the other hand if found to work 
well it can readily be extended. If the bill has had 
its deprecatom it has also had its sturdy champ<ms, 
and among the rest the powerful Timesj in which, 
shortly after the passing of the act, an artide 
appeared from which we extract the following :— , 
*' To any unprejudiced obsenrer, it must appear, at 
first sight, a yery remarkable thing that there 
SBould be any opposition at all to such a measure 
as the Limited Liability Bill. M^hy in the. world 
is it so obnoxious, so intolerable, so execrable a 
thing that a man haymg, we will say, £600, should 
not be permitted to lend it to a neighbour on th^ 
simile and innocent condition of shixing his 
neighbour's promts, in case of success, and losing 
no more than his £500 in case of ftflure ? Where 
is the extravagance, where is the dishonesty, where 
the peril, where is the un-English character, where 
is the inevitable loophole for roguery and folly, in 
such a proposition? In our humble opinion, it may 
fiurly be assumed that, as a general rule, an English- 
man who has scraped together £500, or even come 
by it in some less tedious way, will take care of it, 
if he. can, and will not put it into the hands of the 
first fool, or the first knave, who'aaks for the use of 
it The penalty of losing the money will generaUy 
be quite enough to deter the owner from a very 
wild investment, if there is the opportunS^ of a 
better one. Why is it, then, iha^ the proposed 
liberty of advancing money on the terms just 
described should be fiercely disputed, on the ground 
that the penalty of losfaig all tiie money so advanced 
is not enough, and that the lender must be bound 
not only to the amount of his advance, but to the 
whoie of his means, every ftrthing he has in the 
world, every earthly thing he possesses* and his 
personal liberty besides?. Why this desperate 
determination to bind a man not only up to the whole 
of his venture, but to all that he has, body and 
soul?** 

There can be no doubt that the act will give rise 
to much professional work, and therefore the lawyers 
have BO akame to grieye over the passing of the 



measure, even though they may not exactly approve 
its prindples. The fi>llowing are the provisions of 
the act:— 

Sec. l.-^Mode of obtaining UmiiedUabiUiif byfiUvn 
companies. — ^Any joint stock company to be formed 
under the act of the eighth year of Her Majesty, 
cap. 110 (other than an assurance company), with a 
capital to be divided into shares of a nominal value 
not less' than ten pounds each, may obtain a 
certificate of complete registration with limited 
liability upon complying wi.th the conditions follow- 
ing, in addition to ' doing all other matters and 
things now required in order to obtain a certificate 
of complete registration ; that is to say, 1st : The 
promoters shall state on their returns to the office 
foi' provisioiial registration that such company is 
proposed to be formed with limited liability. 2nd : 
The word ''limited'' shall be the kst word of the 
name of the company. 8rd : The deed of settlement 
shall contain a statement to the effect that th6 com- 
pany is formed with Umited liability. 4th: Thedeed 
of settlement shall be executed by shareholders, not 
less than twenty-five in number, holding riiares to 
. the amount in the aggregate of at least three-fourths 
of the nomjiMl capital of the company, and there 
shall have been paid up by each of such shai^olders 
. on ecount of his shared not less than twen^ pounds 
per centum. 5th : The payment of the above per 
centage shall be acknowledged in orindorsed on the 
deed of settlement, and the fiiet of the same having^ 
been bondJuU so paid shall be verified by a declara-^ 
tion of the promoters, or any two of them, made ift 
pursuance of the act made in the sixth year of the 
reign of his late Miyesty EJng William tiie Fourth, 
cap. 68. And upon sudi conditions being complied 
with, and such other matters and things done, the 
registrar of joint stock companies shall grant a 
certificate of complete registration with limited 
liability to such comjMny. 

Sxc. 2. — Mode of cbtaining Umited UahiHijf By 
companiei n^9w or hereafter regietered.—Any^ joint 
stock company, except as aforesaid, now or hereafter 
completely registered under the said wtii of the 
eighth year of H^ Migesty, may obtain a eertifleate 
of tomplete registration with limited liability, in 
manner and subject to the condition following ; that 
is to say, the directors of such company nur^, with the 
consent of at least three-fourths in number and value 
of itP shareholders who maybe present, persotially or 
by proky, at any general meeting summoned fof 
that purpose, make sueh alteration in the name, 
nominal value of shares, and deed of settlement of 
the ^mpany as msy be necessary for enabling it to 
comply with the conditions hereinbefore mentioned 
with respect to joint stock companies seeking to 
obtain certificates of complete registration with 
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limited liability; and upon compliance with soch 
conditions the registrar, afler the affairs of the com- 
pany shall at the expense of the company have been 
audited by some person appointed by the board of 
trade, and on certificate from the said board that the 
complete solvency thereof has been established on 
such audit to its satisfaction, ihall grant to such 
company, by its new name, a certificate of complete 
registration with limited liability, and thereupon all 
privileges and obligations hereby attached to com- 
panies with limited liability, their shareholders, 
directors, and officers, shall attach to the company 
named in such certificate, its shareholders, directors, 
and officers. 

Sec. 8. — Modt of obtaining limited UabiUty by 
existing companies constituted under private acts of 
Parliament, — ^Any joint stock company, except as 
aforesaid, constituted under any private act of Par- 
liiament, whereof it shall be proved to the satisfiic- 
tion of the board of trade, after the affairs of the 
company shall, at the expense of the company, have 
been audited by some person appointed by the board 
of trade, that the said company is perfectly solvent, 
and that not less than twenty per centum of three 
fourths of the nominal capital of such company has 
been pud up, may obtain a certificate of complete 
registration with limited liability, in manner and 
subject to the condition following ; that is to say, ' 
the directors of such company may, with the consent 
of at least three fourths in number and value of its 
shareholders who may be present, personaUy or by 
proxy, at any general meeting summoned for that 
purpose, make such alteration in the name and 
nominal value of shares as may be necessary for 
enabling it to comply with the condition m that 
behalf herein-before mentioned with respect to 
joint stock companies seeking to obtain certificates 
of complete registration with limited liability ; and 
upon compliance with such condition the registrar, 
on receipt of a certificate of the solvency of the 
company, and of the payment of capital as before 
mentioned, shall grant to such company* by its new 
name, a certificate of complete registration with 
limited liability ; and thereupon M privileges and 
obligations hereby attached to companies with limited 
liability, their shareholders, directors, and officers, 
shall attach to the company named in such certificate, 
its shareholders, directors, and officers. 

Sro, ^.-^Regulations to be observed on complete 
registration unth Umited liability. — Every company 
that has obtained a certificate of complete registra- 
^on with limited liability shall paint or affix, and 
ahall keep painted or affixed, its name on the outside 
of every office or place in which the business of the 
company is curied on, in a conspicuous position, in 
l^tt^rs easily legjlble, and shall have its name 



engraven in legible characters on its sealf and shall 
have its name mentioned in legible -characters in all 
notices, advertisements, and other official publica- 
tions of such company, and in all bills of exchange, 
promissory notes, cheques, orders for money, bills 
of parcels, invoices, receipts, letters, and other 
writings used in the transaction of the business of 
the company. 

Sec. 5. — Penalties to be inflicted for non-chservanee 
of such regulations, — If such company do not paint 
or affix, and keep painted or affixed, its name, in 
the manner aforesaid, each of the directors thereof 
shall be liable to a penalty not exceeding five pounds 
for not so painting or affixing its name, and for every 
day during which such name is not so kept painted 
or affixed ; and if any director or other officer of the 
company, or any person on its behalf, use any seal 
purporting to be. a seal of the company whereon its 
name is not so engraven as aforesaid, or issue or 
authorise the issue of any notice,- advertisement, or 
other official publication of such company, or of any 
bill of exchange, promissory note, cheque, order for 
money, bill of parcels, invoice, receipt, letter, and 
other writing used in the transaction of the business 
of the company, wherein its name is not mentioned 
in the manner aforesaid, he shall be liable to a 
penalty of fifty pounds, and shall further be per- 
sonally liable to the holder of any such bill of 
exchange, promissory note, cheque, or order for 
money, for the amount thereof, unless the same 
shall be duly paid by the company. 

Sec. 6. — Every increase in the nominal capital to be 
registered^ under a penalty. ^-2^o increase to be made 
in the nominal capital of any company that has ob^ 
tained a certificate of complete registration with 
limited liability shall be advertised or otherwise 
treated as part of the capital of such company, until 
it has been registered with the registrar of joint 
stock companies ; and no such registration shall be 
made unless a deed is produced to the registrar, ex- 
ecuted by shareholders holding shares of the nominal 
value of not less than ten pounds to the amount 
in the aggregate of at least three-fourths of the pro- 
posed increased capital of the company, nor unless it is 
proved to the registrar, by such acknowledgment 
and declaration as hereinafter mentioned, that upon 
each of such shares there has. been paid up by the 
holder thereof an amount of not less than twenty 
pounds per centum; and if any such increase of 
capital as aforesaid be advertised or otherwise treated 
as part of the capital of the company before the s 
has been so registered, every director of such com- 
pany shall incur a penalty of fifty pounds ; and the 
payment of the above per centage shall be aicknow- 
ledged in or endorsed on the deed so produced, and 
the fact of the same having been bon&Jide so paid 
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ahall be yerified by a declaradbn of the directors, or 
any two of them, made in piuvifaiice of the said act 
made in the sixth year of the reign of his late 
Majesty King William the Fourth, cap. A2. 

Sec. 7,— Members ofeeriiJicaUdeompm%€Mtohefiee 
from personal UabUity.— The members of a joint-stock 
company which has so jobtained a certificate of com- 
plete registration with limited liability, after such 
certificate is granted, notwithstanding the proyisions 
contained in the said act of the e^hth year of her 
present Miyesty, shall not be liable under any judg- 
ment, decree, or order which shall be obtained 
against such company, or for any debt or engage- 
ment of such company, further or otherwise than is 
hereinafter provided. 

Skc. 8. — Effect of execuHon against company. — If 
an execution, sequestration, or other process in the 
nature of execution, either at law or in equity, shall 
have been issued against the property or effects of 
the company, and if there cannot be found sufficient 
whereon to levy or enforce such execution, seques- 
tration, or other process, then such execution, sequep- 
tration, or other process may be issued against any 
of the shareholders to the extent of the portions of 
their shares respectively in the capital of the com- 
pany not then paid up, but no shareholder shall be 
liable to pay in satisfaction of any one or biore such 
execution, sequestration, or other process a greater 
sum than shall be equal to the portion of his shares 
not paid up : provided always, that no such execu- 
tion shall issue against any shareholder except upon 
an order of the court, or of a judge of the court, in 
which the action, suit, or other proceeding shall 
have been brought or instituted, and such court or 
judge may order execution to issue accordingly, with 
the reasonable costs of .such application and execu-' 
tion, to be taxed^by a master of the said court ; and 
for the purpose of ascertaining the names of the 
shareholders, and the amount of capital remaining to 
be paid upon their respective shares, it shall be law- 
ful for any person enthled to any such execution, at 
all reasonable times, to inspect the register of share- 
holders without fee. 

Sect. 9. — If dividends he made and corporation tii- 
sobent^ each director consenting thereto UabU.^lf the 
directors of any such company shall declare and pay 
any dividend when the company is known by them 
to be insolvent, or any dividend the payment of 
which would to their Imowledge render it insolvent, 
tiiey shall be jointiy and severally liable for all the 
debts of the company then existmg, and for all that 
shall be thereafter contnusted, so long as they shall 
respectively continue in office ; providisd that the 
amount for which they shall all be so liable shall 
not exceed ike amoxmt of such dividend, and that if 
any of the directors shall be absent at the time of 



making the dividend, or shall object thereto, and shall 
file their objection in writing with the derk of the 
-company they shall be exempted from the said 
liability. 

Sbg. 10. — Notes of shareholders not reoeivaUe inpa^ 
memofcaUs; IkUnlittf qfeach officer consenting to a loan 
to shareholders.— ISo note or obligation |^ven by ai^ 
shareholder to the company whereof he is a share- 
holder, whether secured by any pledge or otherwise, 
shall be considered as payment of any money due from 
him on any share held by him, and no loan of money 
shall be made by any such company to any share- 
holder therein ; and if any such loan shall be made 
tq a shareholder, the directors who shall make it, or 
who shall assent thereto, shall be jointiy and seve- 
rally liable to the extent of such loan and interest, 
for all the debts of the company contracted before 
the repayment of the sum so lent. 

Sbc. 11. — Bights of creditors of existing eonqninies 
preserved. — ^Where any company completely regis- 
tered under the said act of the eighth year of her 
present Miyesty, or any company constituted under 
any act of Parliament, shall obtain a certificate of 
complete registration with limited liability, the grant 
of such certificate shall not pr^udice or affect any 
right which previously to the grant of such certificate 
has accrued to any creditor or other person against 
the company in its corporate capacity, or against any 
person then being or having been a member of such 
company, but every such creditor or* other- person 
shall be entiUed to all such remedies against the 
company in its corporate capacity, and against every 
person then being or having been a member of such 
company, as he would have been entiUed to in case 
^nch certificate had not been obtained. 

Sso. 12. — ^Change in the name of a company under 
(he act not to affect the rights of the company or other 
parties, — ^No alteration made by virtue of this act in 
the name of any company shall pr^udice or affect any 
right which previously to such alteration has accrued 
to such company as against any other company or 
person, or which has accrued to any other company 
or person as against such company, but every such 
company as against Any other company or person, 
and every other company or person as against such 
company and the members thereof, shall be entitied 
to all such remedies as they or he would have been 
entitied to if no such alteration had been made ; and 
no . such alteration shaU abate or render defective 
any legal proceeding pending at the time when such 
alteration is made. > 

Sbc. 18. — Companies to be dissolved and wound up vhen 
three-fourths of the capital lost. — ^In the case of any com- 
pany which has obtained a certificate of limited lia- 
bili^, whenever, on taking the yearly accoimts of such 
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company, or by any report of the auditors thereof, it 
appears that three fourths of the s^bscribed coital 
stock of the company has been lost, or has become 
unavailable in the coarse of trade, ftom the insol- 
yency of shareholders, or from any other cause, the 
trading and business of such company shall forthwith 
eease, or shall be carried on for the sole purpose of 
winding up its aflairs; and the directors of such 
company shall forthwith take proper steps for the 
dissolution of such company, and for the winding up 
of ito affairs, eilher by petition to the Court of 
Chancery, or by exercise of the powers of tSie deed 
of settlement, or by such other lawiU course as they 
may think most fit. 

Seo. 14. — Auditors to he appointed suhject to ap- 
proval of hoard of trade,— In cases where a certificate 
of registration with limited liability has been obtained, 
when one auditor only ^lall have been appointed 
under the thirty-eighth section of the act of the 
eighth of Victoria, cap. 110, that single auditor, and 
when two or more such auditors shaU have been so 
appointed then one of such auditors, shall be subject 
to the approval of the board of trade, and such board 
in case the auditor submitted to them for approval 
shall for any reason appear unfit or objectionable 
shall appoint another in his place. 

Sbo. 16.— Recovery of PenaltieM. — ^Every pecuniary 
penalty imposed in pursuance of this act shall be 
deemed a debt due to the Crown, and shall be 
recoverable accordingly. 

Sec. 16,— Act to he taken at part of 7 ft 8 Ffc. <?. 
110.— This act shall, so fiur as is consistent with the 
contents and subject matter thereof, be taken as 
part of and construed with the said act of the eighth 
year of her present Mijesty, cap. 110, and the act 
of the eleventh year of her M^esty, cap. 78, and 
l41 the provisions of the said acts, save in so fiu- as 
they are varied by this act, shall apply to persons 
and compiinies applying fi^r or obtaining a certificate 
of complete registration with limited liability. 

Sao. 17.— ProvitionM o/ 7 jr 8 Vie. c. 111., 11 ft 
12 Vic. c. 46., and 12 ft 18 Vie. e. 108. to apply to 
ihi$aeU — ^Ibe provisions of the act of the eighth 
year of her present M^esty, cap. Ul, ttidotthe 
joint stock companies winding-up act, 1848, and of 
the joint stock companies winding-up amendment 
act, 1849, shall apply to persons and companies 
obtaining a certificate of complete registration with 
limited liability, subject only to such variations as 
may be occasioned by the provisions of tliis act, 

Sbc. 18.— 4c/ not to apply to Scotland.— Vm set 
shall not apply to Scotland. 

Sec. 19.— Short tUU,^Thi9 aet may be dted for 
all purposes as "The Limited Liabili^ Act, 1865," 



NUISANCES BEMOYAL ACT (18 & 19 Vic 
c 121.) 

The above act respecting the summary temoval 
and abatement of nuisances has superseded the 
previous acts. Its provisions are as fi>llow : — 

1. Any premises in such a state as to be a nuisance 
or ii^uriotts to health may be ordered by two jnstieee 
in petj^ sessions, or by a stipendiary magistrate, to be 
made safe aud habitable, to be paved, cleaned, white- 
washed, disinfected, or purified, and sufiicient privy 
accomodation, means of drainage and ventilation to 
be provided; and while any house or building is 
rendered by a nuisance unfit for human habitation, 
in the opinion of the justices, the using of it for that 
purpose may be prohibited. 

2. Any pool, ditch, gutter, watercourse, privy, 
urinal, cesspool, drain, or ashpit, so foul as to be 
a nuisance or injurious to health, may be ordered to 
be drained, emptied, cleansed, filled up, amended, 
or removed, and a substitute provided. 

8. Any animal so kept as to be a nuisance or iiyu- 
rious to health may be ordered to be kept in. a cleanly 
and wholesome state, and, if that be impof^ble, the 
animal may be removed. 

4. Any accumulation or deposit which isanuisanee 
or ii\jurious to health may be ordered to be earned 
away. 

Notice of a nuisance may be given by any penoe 
aggrieved thereby, or by any of the following persons : 
The sanitary inspector or any paid officer under the 
local authority, two or more inhabitant householders 
of the parish or place to which the notice relates, 
the relieving officer of the union or parish, any 
constable or any officer of the constabulary or 
police force of the district or place, and in case the 
premises be a common lodging-hous^, any person ap* 
pointed for .the inspection of common lodging houses. 

The notice is to be given to one of the local au- 
thorities in the following list, and, if more than one 
of them have jurisdiction in the place where the 
nuisance arises, the authority first mentioned is the 
(me to which the notice must be addressed : — 

1. Where the Public Health Aet is in force, the 
local Soard of Health, 

2. In corporate towns (except the city of London, 
Oxford, and Cambridge), the Town CoundL 

8. In the Ci^ of London, the Commisaionera of 
Sewers ; and'in Oxford and Cambridge, the Impro- 
vement Conunissioners. 

4, Wher^ local improvement acts u^ in fi>rce the 
commissipnen or trutees for the execution of such 
acts. 

6. The Highway Board, if there be one. 

6. The Nuisance Bemoval Committee, which ought 
to be ^osen by the vestry under the act of 1865, 
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where none of the above mentioned anthorities exist 

7. The Board of Li«pections for lighting and 
Watching, under 8 & 4 William IV., e. 90, acting 
with the surveyors of highways. 

8. Where none of the above mentioned are to be 
found, the guardians and overseers of the poor and 
surveyors of the highways in and for the pkce. 

In the metropolis the vestries and district boards 
to be elected under the Metropolis Local Manage 
ment Act will, on and af^er the Ist of January, 1856, 
be the authority to whom notice and complaints 
must be addressed. 

The local anthorities are bound to appoint or join 
with other local authorities in appointing a sanitary 
inspector, and they have power of entry into the 
premises on which the alleged nuisance is situated 
for themselves * or their officers, and, on being 
satisfied that the complaint is well founded, are 
bound to bring it before a justice, on whose summons 
the person causing the nuisance, or, if he cannot be 
found or ascertained, the owner or occupier oif the 
premises where it exists, will be summoned before 
two justices, by whom the complaint will be inquired 
into, and an order made. Even if the particular 
nuisance complained of have been removed before 
proceedings are taken the local authority, if they 
have reasons for believing that it is likely to recur 
may summon the offender, and the justices may in 
such a case mske an order not for abatement but for 
prohibition, or ihey may combine an order, fur 
abatement, with an order for prohibition, and direct 
the works necessary to'prevent a recurrence of the 
cause of complaint. The order of the justices may 
f xtend to structural works, but in that case the act 
gives an appeal, as it does against any order of 
prohibition. 

The daty and coA of removing the nuisance are 
thrown in the first place, on the person causing it, 
and, if he cannot be found, on the owner of occupier 
m the next place, according as the nuisance is one 
caused by act or default of one or the otl\er. 

It is ohvious that there are nuis^mces which no 
attention on an occupier's part can prevent, if an 
owner have not provided certain appliances ; and, 
on the other hand, nuisances for the prevention of 
. which the utmost care or forethought of an owner is 
unavailing, if the occupier be careless or perverse. 

.When neither the person causing the nuisance, 
the owner, nor the occupier can be got at, the duty 
of removing the nuisance devolves on the local 
authority, and the cost must be defirayed out of the 
fkmds administered by them. 

*ADy person not obeying an order for abatement 
of a nuisance is liable to a penalty of not more than 
lOs. per day during his de&ult; and any person 
knowingly apd wiliblly aedng contrary to the order 



of prohibition is liable to a penalty of not more than 
20s. per day during such contrary action ; and the 
local authority may themselves remove or abate the 
nuisance, and charge the cost t6 the person on 
whom the order has been made. 

Meat, vegetables, flour, &c., exposed for sale, or 
in their way to, or in the course of being slaughtered, 
dressed, or prepared for sale or use, or landed firom 
any ship, may be examined by the sanitary inspector, 
and, if they appear to him unfit for human food, 
may be seized and brought before a justice, who 
may make order therein. 

The local authorities may direct complaint to be 
made before justices of nuisances arising from 
noxious trades or manu&ctures, and of any house 
which is so overcrowded by inhabitants, consisting 
of more than one fiimily, as to be dangerous or 
pr^udicial to their health. 

The local authority may lay down and keep in 
repair a sewer or other structure along the course 
of any ditch, gutter, drain, or watercourse used, or 
partly used, for the conveyance of sewage, and may 
as«es8 parties using the ditch as a means, of sewerage 
to the expense, either in one sum, or by instalments, 
or an annual payment. 

All persons allowing gas washing to flow into any 
place for water are rendered liable to heavy penalties. 
The local authority may direct any proceedings at 
law or in equity in cases coming within the power of 
this act. 



Jonrr-SroGX Companzes. — A report from the Re- 
gistrar of Joint-stock Companies to the Lords of the 
Committee of Privy Council for Trade shows that, 
in 1854, 289 joint-stock companies were provisionally, 
and 182 completely registered. No application had 
been made for the enforcement of penalties for failure 
to register. The total amount of fees received for 
registration at the head office in London was £5,251 
and at the branch office in Dublin £182. Of the 
number of companies completely registered in 1854, 
86 were, assurance companies, 1 a railway company, 
1 a company for subsidiary purposes connected with 
railroads, 85 gas companies, 6 other companies for 
public works, 16 mining and quarrying companies 
(at home and abroad),* 10 companies for conducting 
manufactures, working patent inventions, &c., 2 ship- 
ping and navigation companies, 5 trading com- 
panies, 18 public building companies, and 7 mis- 
celaneous companies. A large list of compyoiies is 
returned as having made no return of the appoint- 
ment of auditors. Ko prosecutions for offences took 
place in 1854. As regards the bankruptcy of com- 
panies, the Registrar possesses no information firom 
wluch he could make a return. 
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SUMMARY OP DECISIONS. 



COXYETANCINO AND KQUmT. 

ASSENT TO BEQUEST. — ^^«c< of, where 
hequezts over in trust for others — Character of executor 
lost by assent. — ^The effect of an assent by executors 
to a bequest is to divest the property out of them as 
such, and, if they be trustees, to vest in them in the 
latter character, or, if the bequest be beneficially to 
a person directly, then in the latter. A bequest of 
leasehold was made to A. for life, remainder to B., 
remainder to C. Upon a bill filed by the executors 
after the death of A., alleging that they liad assented 
to the bequest to A., and pra3ring a declaration, of 
rights, and that the leaseholds might be sold : Held, 
that B. took for life only. The decree went on to 
declare tiiat C. took for life, with-remainder amongst 
her children absolutely ; and upon further conside- 
ration, a sale having been directed, the esiAte had 
been put up for sale, but objections to the title 
having been taken by the purchaser : Held, that the 
executors, by their assent to the bequest to A., had 
divested themselves of all right to hold the pro- 
perty as executors, and that the purchaser was 
not bound to accept the title in its present state 
in the absence of any concurrence by the infant 
children of C, the executors not having by their 
bill asserted any necessity for a sale in order to 
raise the charges upon the estate. Lonsdale y. 
Berchtoldt,Week. Rep. 1854-5, p. 651. 

CHARGE.— Paytnflr off and keeping a/tw. — No 
part of the doctrine of equity is of more importance 
than that which relates to the keeping alive of 
charges, which, having been created for particular 
objects, and to be satisfied out of the land, afterwards 
are satisfied by the creator out of his personal assets, 
and are then attempted to be kept alive for his own 
benefit. The fact of the settlor paying off a charge 
on the lands out of his own monies, if there be no 
indication to the contrary, is a satisfaction of it for 
the benefit of the parties entitled to the land, but if 
the settlor paying off the charge executes a deed 
declaring that the property shidl be a security for 
his advance, and to be taken as part of his personal 
estate, he puts himself in the position of a mortgagee, 
and the money becomes a part of his personal 
estate, and to be dealt with as such. This will 
explain the following decision : — By « settlement a 
&ther had charged a sum of £5,000 owing by him to 
his sister, Anne Stein, upon the estate, and, subject 
thereto, had settled the estate upon himself for life, 
and then upon his daughter and her issue. He sub- 
sequently paid off the charge, and a deed was 



executed by the settbrand the trustees of the settle- 
ment, by which it was declared that the trustees 
bhould hold the property to secure payment of the 
said £5,000 to the setUor, »s part of his personal 
estate, as it. was secured by the settlement to the 
said Anne Stein : Held, that the settlor had power 
to keep alive the charge, and that the charge was 
still subsisting, and passed under a residuary bequest 
contained in the will of the settlor. Jamestm ▼. 
Stein, 25 Law Tim. Rep. 800. 

CRAmTY. --Ecidence^Estoppel-^Commission to 
ascertain boundaries, — Land had been andently con- 
veyed to the churchwardens and overseers of a parish 
fbr the benefit of -the church and poor thereof. In 
1636 the land was lying intermixed with the R. 
estate, the owner of which, by agreement, acknow- 
ledged this fact, and promised to pay £6 annually aa 
a full rent and satisfaction, and further promised to 
set out sufficient land of a better value, which he 
should ^' either mortgage for the payment of the said 
rent, or otherwise assure and convey " to feoffees in 
trust for the parish. No trace of any such convey- 
ance or exchange is in existence, but the' parish 
books contun continuous entries of annual payment 
by the successive owners of the R. estate of £6 
**for rent in respect of parish land" down to the 
present time. The R. estate had been subdivided in 
the course of time, thirty-one acres and a house 
included in the portion occupied by L. SI, the pre- 
sent defendant, having been from 1786 alone subject 
to thid annual payment, which appeared upon his 
title-deeds in the nature of a rent charge. Hie receipts 
taken by L. S. and his father, who had purchased 
the property in 1842, were expressed to be *^ for rent 
in respect of parish land.** An information having 
been filed at the relation of the churchwardens' and 
overseers seeking a declaration that the said land 
lying intermixed with the R. estate was suliject to 
a charitable trust ^or the benefit of the parish, and 
pra3ring a commission to inquire and set forth the 
land in the possession of the defendant, which was 
subject to this trust, and a conveyance of the same 
or land of equal value: Held, first, that upon the 
agreement of 1636, and evidendle afforded by the 
entries in the parish books, a tenancy from year to' 
year by the successive owners of the R. estate of these 
lands from the parish had been conclusively estab- 
lished. 2nd. that the parish were not precluded by the 
successive changes of ownership, or by want of privity, 
from having a commission to ascertain and set out these 
lands, or lands of equal value, drd. That the ac- 
ceptance by the defendant and his immediate prede- 
cessor of the receipts ^' for .rent in respect of parish 
land'* was a conclusive admission by them of«a 
tenancy, and estopped them fh>m denying the right 
of the parish. 4th. That the transaction of 1786, 
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when the estate was divided, and the annual pay- 
ment treated as a rent-charge ^own upon one 
portion only of the estate, did not htnd the parish, 
who were not parties to the arrangement. Attorney 
Gemeral r. SUpkeiu^ Week. Rep. 1854-5, p. 649. 

COSTS.— Acicnty /or cn$U [voL 1, pp. 60, 204]— 
Leavutg reMenee after fUag bill. — ^The plaintiff, a 
laboorer, had left his house for three months, and 
locked up his furniture in it shortly after filing his 
bill, which he had recently amended, after paying 
the costs of an allowed demurrer (the terms upon* 
which leave had been given to amend). The de- 
fendant having been unable to find the plaintiff for 
the purpose of getting the costs which he was liable 
to pay to them in respect of an action at law insti- 
tuted by him prior to filing the bill, moved that the 
plaintiff be competed to give security for costs in the 
suit : Held, following Hurst v. Padwick, 12 Jur. 21, 
and upon the circumstance that the costs of the 
demurrer had been paid, that the defendants were 
not entitled to security for costs. Mauby v. Bewieke, 
Week. Rep. 1854-5, p. 646. 

EXECUTOR.— i2igrA< of retainer^Profits of car- 
rying an bunness, — The testator carrying on trade in 
partnership, and, being indebted to the partnership, 
appoints his partner executor. The executor con- 
tinues to employ the ships in which the testator had 
an interest, and dies after the institution of a credi- 
tor's suit for the administration of tbe testator*s 
estate : Held, that the executor had a right to retain 
against the testator's debt all profits made during 
hia (the executor's) life, notwithstanding the institu- 
tion of the suit. Thornton v. SiokUl, 1 Jur. N. S. 751. 

FEME COY^KT.'-rReversionary ifUeresU of pro- 
ceeds of lands directed to be sold — Conveyance by 
acknowledged deed under 3 jr 4 WilL 4, c. 74 [vol. 1, 
pp. i, 150, 264, 298, 839, 872, 447].— We have fire- 
quently mentioned the decision of Y. C. Knight 
Bruce in Hobby v. Allen (15 Jur. 835), to the 
efiTect that a feme covert cannot by an acknowledged 
deed pass her reversionary interest in the produce 
of unsold lands directed to be sold, and that V. C. 
Wood, in Briggs v. Chamberlain (Week. Rep. 
1852-3, p. 346 ; 18 Jur. 56), had refused to follow 
this decision. And we have now to add to this dis- 
sent the decision of the Master of the Rolls, who has 
h'M that a conveyance by a married woman of her 
reversionary interest under a will, in the proceeds of 
land thereby directed to be sold, duly acknowledged 
under the 3 & 4 Will. 4, c. 74 (the Fines and Reco- 
veries Abolition Act) is valid, considering the right 
to the proceeds of land directed to be sold as an 
equitable interest in tbe land. Tuer v. Turner^ 25 
Law Tim. Rep. 252; Week. Rep. 1854-5, p. 583. 

MINES. — '* Minerals^'^^ meaning of in an agreement 
to make partitHm—Qiuarries and Mines-^Limestone 



rock, — ^The following case is one of some importance 
so fikr as concerns those parts of the country where 
mining operations are carried on, as showing the 
construction the courts put on the terms '* miuersls,** 
** mines,^^ ^* quarries," &c. Several scientific witnesses 
were of opinion that the word ** minersl " included 
**any crystalline or earthy substance, whether 
metalliferous or not, existing in and forming part of 
the substance of the earth, and which could be 
worked by means of a mine or quarry," a definition 
which induded limestone. Y. C. Kindersley men- 
tioned the various senses in which the term 
** minerals-^* had been used by the parties in the 
agreement presently referred to, concluding that so 
fiir from there being any authority to show that by 
the word '* minerals " must necessarily be intended 
'* any rock or stone worked in any manner whatever,*^ 
there was plain ground for quite an opposite con- 
clusion: for inferring that a mine and quarry are 
by no means identical, and minerals not necessarily 
crystalline or earthy substances. An agreement for 
a partition deed excepted^ from its operation ^^the 
mines of lead and coal, and other mines or minerals 
within or under or belonging to the said lands and 
hereditaments only." A further deed directed a 
survey and valuation to be made and provided, that 
the *^ profits of the mines " should be taken between 
the parties according to their several estates, rights, 
and interests in the premises. Some limestone rock 
lay upon and near below the sur&ce of a portion of 
the partitioned property : Held, that such limestone 
rock was- not a ** mineral " within the meaning, of 
that word as used in the exception in the partition 
deed, a mineral being strictly a substance worked 
by means of a mine, underground, and not by a 
quarry on or near the surface of the earth. DarvUl 
V. Boper, 25 Law Tim. Rep. 302. 

MORTMAIN [vol. 1, pp. 10, 86, 412].— The 
9 Geo. 2, c. 36 (commonly called the Mortmain Act) 
is to be construed as aimed at preventing, not dispo- 
sitions in favour of charity, but inalienability of land 
consequent upon such dispositions. The statute does 
not avoid a)l dispositions of real property, but only 
requires certain observances, and it leaves it open to 
a person, having in his lifetime converted his pro- 
perty into pure personal estate, to dispose of it, when 
so converted, in charity to whatever extent he may 
see fit, and however much his kindred may be pre- 
judiced by the disposition. In accordance with this 
doctrine, and furnishing -an alarmingly easy method 
of defeating the provisions of the statute, it has been 
decided by the Court of Appeal that a man may, 
acting bondJUky and without an intention to evade 
the statute, make himself individually a debtor by 
specialty without valuable consideration, and for 
motives merely of benevoleucci and beneficence — t. «., 
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for a charitable object, and payment of the debt- bo 
incarred may, on behalf of the charity, be enforced 
against the debtor and his real as well as his per- 
sonal estate by the same means, to the same extent, 
and in the same manner as any other specialty debt 
fairly incurred but not founded on yaluable conside- 
ration. In other words, a person may covenant that 
his executors shall pay for charitable purposes a 
given sum of money, and that covenant may be 
enforced. Thus, by an instrument under seal, a 
person covenanted that he within a year from the 
date, or* his executors within a year from his death, 
subject to his debts and the legacies to be giveta by 
his will, would invest a sum of money in the name 
of the covenantees upon a charitable trust The in- 
strument was not executed by, nor communicated to, 
the covenantees. The covenantor did not perform the 
covenant in. his lifetime : Held, that the instrument 
was valid as a deed, that it was not void under the 
Mortmain Act, and it created a fund payable out of 
chattels real as well as pure personalty, the instru- 
ment neither charging, incumbering, nor conveying 
any property, real or personal, but merely entitling 
the covenantees to an action against the covenantor's 
executors for breach of covenant to invest tbe ftmd, 
in case of their neglect to make the investment. 
Alexander v. Brame, 25 Law Tim. Rep. 298. 

MORTMAIN.— AfoK«y bequeathed far charitable 
purposet — Scheme /or purchasing land therewith, and 
far building almshouses. — In the case of Attorney- 
General v. Wilson (25 Law Tim. Rep. 302), where 
there was a surplus of rents and profits of r^ estate 
devised to charitable purposes, it was held that the 
heir-at-law could not claim such surplus. Follow- 
ing this decision, where a testator bequeathed stock 
to a charity for charitable purposes, the fund 
increased considerably, and a scheme was prepared, 
by which part of the increased property was directed 
to be laid out in land, and the building of almshouses 
thereon : Held, that such scheme was not contrary 
to the statutes of mortmain, and thie court approved 
thereof accordingly. In re Honnor's Trust, 25 Law 
Tim. Rep. SOI. 

PARENT ANT CHILD. — CTnrfue influence — 
Delay and acquiescence. — Courts of equity look with 
great jealousy upon all gifts from a child to its 
parent, who is also the guardian of the child's pro- 
perty, and will require the person accepting such 
gift to show plainly and distinctly that it was the 
free and spontaneous act of the child, who had a per- 
fect understanding of the transaction. Although 
such a transaction would have been set aside if a suit 
had been instituted shortly afterwards, acquiescence 
for more than ten years, and a course of dealing con- 
firming and recognising the transaction sought to be 
impeached, will preclude the parties complaining 



IVom obtaining relief in equity in respect of such 
transaction. Wright v. Vanderplank, Week. Rep. 
1854-5, p. 637. 

POWER.— "^^fcr and younger,^— A deed of en- 
tail contained a power to make provision for younger 
children other than the child who should take the 
estate ; but one of the tenants in tail had only a life 
interest given him by the entail, the estate on his 
death passing away from his children to another set 
of heirs : Held that elder and younger were correlative 
terms; and that as none of the children could take 
the estate, so none of them could be the ol^ects of 
the power. Dickson v. Dickson, 1 Macq. Scot. App. 
Cas., 729. 

PUBLIC COMPANIES.— Zaiub Clauses Conso- 
Udation Act, 1845, s. G^-^Charitable TrusU Act^ 
1853 [vol. 1, pp. 90, 389]— C«r«|/fcate o/commis' 
sioriers — Enfranchising copyholds. — ^A petition under 
the Lands Clauses Consolidation Act, 1845, s. 49« 
for the application in the purchase of land of the 
purchase money paid in respect of charity Isnd 
taken by a company will be entertained without the 
certificate of the charity commissioners. The Ijands 
Clauses Consolidation Act, 1845, s. 69, authorisea 
the application of the purchase money paid in respect 
of freehold land taken by a company in the en- 
franchisement of copyhold land settled upon the 
same trusts. In re Cheshunt College, Week. Rep. 
1854^5, p. 638. 

REPRESENTATION.— i4* to property sealed on 
child about to be married — Husband induced to make 
settlement on faith of representation. — ^The following 
decision will be better understood by referring to 
some remarks and cases in vol. 1, pp. 374, 408, 447, 
flrom which it will appear that courts of equity com- 
pel persons to make good their representations 
which they have induced others to believe, and who 
have-accordingly acted on the faith of those repre- 
sentations — a doctrine which the Master of the Rolls 
declared no one could feel more strongly than he did 
the necessity for enforcing, holding it to be one of 
the most valuable principles which courts of equity 
administer. Still, the burthen of proof of the repre- 
sentation lies on the party alleging it to have been 
made, anu the following case is an instance of 
a failure to moke out the representation. Where a 
lady, and her intended husband, in 1852, wrote to 
the'&ther of the lady, announcing their engagement, 
and asking his consent to the marriage, and the gen- 
tleman also stated what settlement he proposed to 
make on the lady, and asked the father what settle- 
ment he would make on his daughter, and the father 
wrote in reply to the daughter a letter which was to 
be shown to the intended husband, stating that he 
neither assented nor dissented from the marriage, 
and that he could do nothing more for his dau^ter 
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than he had done, and that he had settled on her 
the Wnzall estate) which was of the value of about 
iC40,000, he having, in ftct, made a settlement of his 
eetate on his daughter, subject to a charge of X5,000 
therecm, but the letter had been destroyed, and the 
only proof of its contents was by the affidavits of the 
lady and her husband^ and of another gentleman and 
hia wife, to whom the letter had been shown : Held, 
that the onus of proof lying on the husband and 
wife, the eWdence did not establish the fact of such a- 
representation having been made, on the fiuth of 
which the marriage took place. Jameton v. Stem^ 
26 Law Tim. Rep. 800. 

TRUSTEE. — Improper investment — Cestui que 
trusCs right U> foUow Vu fund — Proving against 
trusteed estaU for dejiciency,— When a trustee states 
in writing to his cestui que trust that part of the 
trust monies are laid out in a certain property, 
although not an investment warranted by the terms 
of the trust, and although the cestui que trust goes 
on receiving interest, and not the rents : Held, that 
the cestui que trust might at his option take the pro- 
perty in which the trust i\inds had been laid out, as 
representing the whole trust Aind, or might have it 
sold, and prove if necessary against the trustee's 
eatate for the deficiency (if any). But the cestui que 
trust was not allowed to take the property as repre- 
senting the . actual portion of the trust fti'nd laid out 
by the trustee, and prove for the balance. Thornton 
V. StokiU, 1 Jur. N. S. 761. 

TRUSTEE. — Discretion—Maintenanee—FiUng bill 
does not take away discretion, — ^Testator empowered 
trustees at their discretion to pay during the life 
of his wife a moiety of the income of the trust 
fbnds for or towards the maintenance or education 
of his daughter, or otherwise for her benefit: 
Held, that the trustees had not deprived them- 
aelves of this discretionary power by filing a bill to 
administer their testator's estate. SUUbaume v. 
Newport^ Week. Rep. 1864-6, p. 683. 

WARD OF COURT [vol. 1, pp. 124, 200, 204, 
296, 298, 376]. — Marriage immediately after majority 
— Rectification of improper settlement [vol. 1, p. 272]. 
— Our references will show how frequently the 
subject of wardship of court engages the attention 
of courts of equity, and the following case will show 
that such courts do not cease to throw their pro- 
teetion around the ward immediately on her arriving 
at ftall age. It is indeed a very copimon notion 
that when a ward of court comes of age and marries, 
bis or her property must go according to the settle- 
ment of it which the ward may then make. The 
cases of Long v. Long (2 Sim. and Stu. 119) and 
Austen v. Halsey (lb. 123, n,) show that if the 
ward be examined as she ought to be on any 
petition being presented respecting her proper^ 



and the settlement of it, and the judge take care 
that she fhlly understands the nature of the settle- 
ment, and what she is doing, — that she is, in fact, 
then settling all she has, or may have, coming to 
her. And if she then chooses so to do, and says she 
fully knows what she is about, the court will take 
her consent, and a settlement made thereupon will 
be upheld. But if this be not done, although the 
omission to examine her pn the petition arise from 
no evil intention, the settlement cannot stand. The 
above two cases show moreover that the courts 
retain a certain degree of control over the property 
of a ward of court, even after migority, that is, when, 
the property is within its jurisdiction. The above 
observations will explain the following decision. 
The master refused his assent to proposals for the 
marriage settlement of a ward of court ; the ward 
attained her majority, and then executed a settle- 
ment in accordance with the proposals which the 
master had rejected; the ward Uien joined in a 
consent petition at the Rolls, with her husband 
and the trustees as co-petitioners, such petition 
fiiUing stating the settlement, but her consent was 
not taken to the order made by the Master of the 
Rolls. On a hill filed in 1861 to set aside or rectify 
the settlement, on the ground that its provisions 
were inequitable : that the ward was ignorant of the 
nature of the settlement, and that it was, in fact, the 
settlement of her mother, it was held, that notwith- 
standing the wardV majority when she executed it, 
and notwithstanding the order on the consent 
petition at the Rolls, the settlement might.be 
rectified. Money v. Money ^ 26 Law Tim.^Rep. 294. 
WILL. — Construction — House and premises, — 
Testator took a conveyance of ^^ all that messuage, 
or tenement, garden, fold, yard, and premises called 
the Upper House Farm, with the barns, stables, 
cider mills, and outbuildings, containing one acre, 
three roods, one pole," together with other enume- 
rated pieces of land, amounting to forty-one acres, 
which estate was ordinarily called the Upper House. 
By this wiU testator devised ** all that my freehold 
house and {Hremises called Upper House*' upon certain 
trusts, and gave all the rest, residue, and remainder 
of his ** said real and personal estates ** over : Held, 
that the whole estate called Upper House, and not 
merely the house and garden, passed under the 
devise of '* all that my freehold house and premises." 
Ross V. Vedly Week. Rep. 1864-6, p. 662. 

EQUITY PRACnClE. 

DISMISSAL OF BILL [vol. 1, pp. 91, 289, 
366]. — Omission to give notice ofJUing replication, — 
By the 23rd Gen. Order of the 26th Oct. 1842, 
notice of filing an answer is to be given on thJe same 
day to the plaintifPs solicitor. It has been decided 



90 



THE LAW CHRONICi 



[Sept. 1, 1855. 



by v. C. Stuart that omisnon to give notice of the 
filing of the answer does not deprive the defendaiit 
of his right to move to dismiss the bill for want of 
prosecatioDf although the omisaian is matter of com- 
pcnsation in time, on a proper application in that 
behalf by the plaintiff. Joiwi t. Jone$j Week. Rep. 
1854-5, p, 638. 

IN FORMATION.— Deatft of Relaior— Substituting 
new relator. — ^Where the relator dies after decree, an 
order for the substitution of a new relator, with 
liberty to him to cany on the proceedings, will be 
made on the application of the proposed new relator 
with the consent of the Attomey-€renera!, but not 
on the, application of the Attorney-General himself. 
Attorney-General t. Harly^ Week. Rep. 1854-5, 
p. 636. 

ISSUE AT LAW.— Zaw and facts.— la direct- 
ing an issue for trial, a question of law is almost 
always involved. Thus, upon the issue whether A. 
is the sdn of B., the point will arise, What is a 
lawful marriage ? Nevertheless the endeavour 
should be made to confine the issue as much as 
practicable to pure facts, and to exclude legal ques- 
tions. As far t as the nature of things permits, the 
English courts constantly separate facts from law. 
The Scotch courts ought to do likewise. Melrose v. 
Hastie, 1 Macq. Scot. App. Cas. 698. 

REPLICATION.— iVb&c« o/fiUng— Neglect togive 
on day of filing [see swprh^ '* Dibmibaal of Bux]. 
— ^Upon motion to take replication off the file for 
irregularily, replication having been filed the 21st 
June, and notice thereof not served on the defendant 
until the 25th July: Held, that the defendant was 
entitled to have the time for closing the evidence 
enlarged, as if replication had been filed upon the day 
on which notice had been served, but no costs given, 
the court not encouraging these summary applica- 
tions upon a mere slip. lAoyd v. Solicitor^ and 
General Life Assurance Company and others^ Week, 
-wep. 1854-5, p. 04U. 

COMMON LAW. 

ANNUITY.— 53 Geo. 3, c. 141, #. 6— Ife/i^m of 
consideration — Payment of old debts — [vol. 1, pp. 
362—371, 377, 878].— The case of Pennell v. Smith 
stated ante^ pp. 377, 378, as having been decided by 
the Master of the Rolls has been over-ruled, on 
appeal, by the Lord Chancellor. In the course of 
the argument on such appeal it was contended, on 
behalf of the defendant, that even admitting that a 
portion of the consideration money was returned, it 
was not in the power of a court of equity to grant 
reLef in such a case as the present under the 6th 
section of the act (vol. 1, p. 363), but. that such 
relief was only to be had by an action at law. The 
Lord Chancellor stated that during the argument on 



this point he fo4* a time felt some doubt, but he en- 
tertained none after consideration. When the Legis- 
lature used the word ^' action '! in the above section 
it did not intend to confine its meaning to the 
technical sense so as to prelrent parties coming into 
equity under annuity deeds which could only be en- 
forced by courts of equity, and in such cases the 
Lord Chancellor thought courts of equity had the 
same power as courts of law to set aside deeda, and 
to order them to be delivered up to be cancelled^ 
and that it was dear upon general principles that 
courts of equity must have power to give substantially 
the same relief as courts of law in cases where the 
relief sought is of a kind to be obtained, not by 
action, but in a court of equity. It will be seen by 
reference to vol. 1, p. 377, that part of die conside- 
ration money paid for the grant of an annuity was 
returned by the gprantors to 'the grantee immediately 
after its payment ; it was proved that the purchase 
money was paid to the grantors, who owed a honA 
fide debt to the grantee: Held, over-ruhng the 
decisicHi of the M. R. (ante, p. 377), that such a 
transaction was not within the 6th secticm of the 
sta:t. 53 Geo. 3, c. 41. The Lord Chancellor ob- 
served that the question^upon the construction of 
that section was diis : waa the money stated to be 
the consideration for the granting of the annuity 
paid or not? When it is stated that the considera- 
tion was £750. if that sum, or any part of it, was 
paid for the purpose of being returned, or if it was 
pretended to be paid, and was not really so, then 
so far there was no consideration, and the transaction 
would be a colourable pretence within the 6th sect. 
But if it actually was paid, and there were debts due 
and owing by the grantors of the annuity, and they 
thought fit to apply the consideration money to the 
payment of these debts, the Lord Chancellor con- 
sidered that would not be a return of the considera- 
tion money within the statute— not even though the 
grantors of the annuity had previously promised so 
to apply it, and the promise undoubtedly operated 
upon the mind of the grantee. His lordship said 
that he was therefore unable to arrive at the same 
I * conclusion as the M. R. All cases like the present 
turn Very much upon questions of fiMst, and nothing- 
is more likely than that difierent judges may differ 
. in th w deductions firom the same ftcts ; but he was 
I' bound to act upon his own view, and he certainly 
• thought that the case made by the defendant was not 
unnatural. The M. R. was a good deal influenced 
by the &ct of the two notes having got back so sooii 
I tO Mr. Smith's possession, but the Chancellor said 
that that Ikct struck him as having a difierent aspect. 
Penn^Sv. ^iiitift, 25 Law Tim. Rep. 291. 

DEED. — Construction — Intention of parties. — In 
Courts of Justice the word *^ intention" means snch 
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intention only as can be deduced from constraction. 
Where the language of an instnunent, though 
•loTenlj and innaciburate, shows What is meant, the 
Court will make the language b^nd to, and execute 
the intention. IHek$on\. Dickion, 1 Maeq. Scot. 
App. Cas. 729. 

PATENT.— itt/rta^emeiK [vol. 1, p. 812]— l7«o/ 
the elemefUs of a tvb^&nee not the same at the use of 
the mAttance ittdf—ln Stevens t. Keating (2 Phill. 
888) Lord Cottenham granted an injunction against 
the use of a compound substance on the ground of 
its being an infringement of a patent granted for the 
use of its component parts. It appears, howeyer, 
from the following case that the courts will not fol- 
low this decision in a converse case — i. e., where a 
party uses the component parts of an article, which 
produce the same results. A patent had been 
obtained for the use of carburet of manganese in the 
manufacture of cast steel : Held (reversing the deci- 
sion of the Court of Exchequer Chamber), that the 
use of the component parts of carburet of manguiese, 
which was equally effectual with, and considierably 
cheaper than, the use of that substance itself, afforded 
no evidence to go to a jury of an infringement of the 
patent, although it was asserted by scientific wit- 
nesses that during the process these component parts 
combined, and formed carburet of manganese, and 
that the carburet, when so formed, afterwards com- 
bined, as in the patented process, to form the steel. 
Unwin v. Heath, Week. Rep. 1854-5, p. 625. 

PUBLIC COMPANY.— Jbtn^«toci; Companies' 
Regiitraiion Act—7 j- 8 Vie. e. 110, «. 24—10 (r 11 
Ffc. c. 78, *. 7 — BaUway companies — Provisionally 
registering — lUegaUty.-^la Young v. Smith (15 M. 
and W. 121) it was held that the 26th section of the 
act of 7 & 8 Vic. c. 110, which prohibits the sale of 
shares before complete r^stration^ does not apply 
to railway companies, and the same argument which 
was used in that case under the 26th section to show 
that such companies are not compelled to be com- 
pletely registered was in the following case used to 
show with respect to the 24th sec. of that act that 
anch companies need not be provisionally registered, 
for the 26th section, which imposes a penalty on per- 
sons disposing of shares in a joint-stock company 
before it has obtained a certificate of complete regis- 
tration, follows immediately the 25th section, which 
confers powers on companies completely registered, 
expressly including those requiring an act of Parlia- 
ment ; and yet the Court of Exchequer, in Young v. 
Smith, said the words ** joint-stock company" in the 
26th section was to be construed by the 2nd section, 
which excepts from the act companies requiring the 
authority of Parliament, and it was further argued by 
counsel that therefore the 26th section did not apply 
to railway companies ; but this argument was held 



not to be correct by the Court of Exchequer. It 
should be stated that the 4th sec. of the 7 & 8 Vic. 
c. 110 enacts that ^^ before proceeding to make public, 
whether by way of prospectus, &c;, any intention or. 
proposal to form any company for any purpose 
within the meaning of this act, whether for executing 
any such work as aforesaid under the authority of 
Parliament, or for any other purpose," the promoters 
must provisionally register. All joint-stock com- 
panies are therefore primd facie to be provisionally 
registered. Then the 2drd sec. enacts that it shall 
be lawful for the promoters of companies provision- 
ally registered (expressly including those for ex- 
ecuting works by authority of Pailiament) to do cer- 
tain acts, ^^ but not to make calls, or to purchase, 
contract for, or hold lands, ' nor to enter inta any 
contract for any services.*' Then follows the 24th 
section in these words, " and be it enacted, that if, 
before a certificate of provisional registration shall 
obtained, the promoters, or any of them^ or any 
person employed by or under them, advertise the 
existence or proposed formation of the company, 
or make any contract whatsoever for or in the 
name or on behalf of such intended company, then 
every such ■ person shall be liable to forfeit for 
every such offence a sum not exceeding £25.* 
The Court of Exchequer^ distinguishing Young v. 
Smith as decided on sec. 26, which used the term 
any ^'joint-stock company,** whilst sec. 24 has no 
such words, have held that railway companies re- 
quiring the authority of Parliament are equally with 
other joint-stock companies required to be provi- 
sionally registered under the 7 &^ Vic^c. 110, for 
the 23rd sec. must be construed by reference to the 
22nd sec., and be held applicable to all companies 
not provisionally registered, which, if so registr*. jd, 
would enjoy the privileges conferred by sec. 28, 
and all contracts made with the promoters on 
behalf of any such company before provisional 
registration are .illegal, and cannot be enforced. 
Such a company is also within the 7th sec. of the 
10 & 11 Vic. c. 78, which makes it illegal for the 
promoters of it, before it has obtained a certificate 
of complete registration, to issue a prospectus con- 
taining any of the particulars required to be 
returned to the registrar, under the 7 & 8 Vic. 
c. 110, or that act. AbboU v. Rogers, 1 Jur. 
N. S. 804. 

SHIPPING.— Cotfwuw—^aiZtn^ vessel and steamer 
— Negligence of both parties — Regulation of admiralty 
—14 J" 15 Vic. c. 79, 5. 28— P&a, not guilty— Pre- 
ponderance of blame — Finding of jury. — ^According 
to the rule which prevails in the Court of Admiralty 
in the case of a collision, if both vessels are in fault, 
the loss is equally divided; but in a court of 
common law the plaintiff has no remedy, if his 
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negligence in snj degree contribnted to the accident. 
In some cases, however, there may hare been 
negligence on the part of the plaintiff, remotely 
connected with tfie accident, and in these cases the 
question arises whether the defendant, by the 
exercise of ordinary care and skiU, might have 
avoided the accident, notwithstanding the negligence 
of the plaintiff, as in the often-quoted donkey case, 
Davies v. Mann (10 M. and W. 546). There, 
although without the negligence of the plaintiff the 
accident could not have happened, such negligence 
is not to be considered as having contributed to the 
accident within the rule upon this subject; and if 
ihe aiscident might have been avoided by the 
exercise of ordinary care and skill on the part of 
the defendant, to his gross negligence it is entirely 
to be ascribed, he only proximately causing the 
loss. These principles were applied in the following 
decision of the Court of Queen^s Bench:— The 
collision Tegulations of the admiralty impose a duty 
on *^ sailing vessels approaching or being approached 
by any other vessel to show a bright light in such 
a position as can be seen by such vessel, and in 
sufficient time to avoid the collision." By sec. 28 
of Stat. 15 & 16 Vic. c. 79, if a collision is occasioned 
by the non-observance of the rule to be made by 
the admiralty with respect to the exhibition of lights, 
the owner of the vessel by which such rule has been 
infringed shall not be entitled to recover recompencci 
unless the circumstances were such as to justify a 
departure from the rule. In an action by the owner 
of a collier against the owner of a steam vessel for 
iijury done to the former in a collision by night; 
the jury, in answer to questions put to them by the 
judge, found, first, that there was fault on the part 
of the collier in not continuing the light until the 
danger was past; second, that 'the steamer was 
going at tod great a speed on so dark a night, in 
which respect there was want of caution, but that it 
was impossible to avoid the accident when the 
steamer came within two or three collier's length ; 
third, that the preponderance of blame was with the 
steamer : Held, that the jury must be taken to have 
found, by then: first answer, that the negligence of 
the master in not complying "With the admiralty 
regulation directly contributed to tiie accident, 
although there was negligence on the other ride, 
and therefore, at common law and by sec. 28 of stat. 
U ft 15 Vie. e. 79, there waa a defence to the 
action, and that the first answer was not qualified 
by the second and third answers: Held, also, that 
sec. 28 of Stat. 14 & 15 Tic. e. 79, might be taken 
advantage of under the plea of not guilty. DawtU 
T. The. General Suam NqvigaHon Company ^ 1 Jnr. 
K.S.800. 



BANKBUPICT AND INSOLYKKCT. 

ASSIGNEE OF mSOLYEKI. -^ Mortgagee-^ 
Special Uen-^Eleetian, — ^According to the following 
case, it is the practice of the' Insolvent Ck>urt in Ire* 
land never to appoint a creditor assignee who has a 
mortgage or other special lien, without relinquishxng 
it, and coming in in common with the other credi- 
tors. Nevertheless it has been held that a creditor 
oi an insolvent, who has an equitable mortgage or 
lien on a portion of his property, not being an ordi- 
nary mortgage or lien, does not waive his right to 
priority by having himself appointed assignee. Such 
appointment is not an election to come in rateably 
with other creditors. Acts may be done in pais that 
will amount to an election. Re' Mwrphy, 25 Law 
Tim. Bep. 304. 

DISPUTING BANKRUPTCY [1 Chron. 181, 
153]. — Notice of^ in suit in equity — Time and mode of 
ffiving notice — Consolidation Act^ s. 2S6—IUfoinder in 
Equity abolished [see as to actions at law, 1 Chron. 
pp. 131, 132].— By see. 233 certam very limited 
periods are given within which a bankrupt is to be 
at liberty to dispute his bankruptcy, alter which the 
Gazette containing the abjudication is to be conclusive 
evidence in all cases as against such bankrupt, *^ and 
in all actions at law or suits in equity for any debt 
or demand for which such bankrupt might have 
sustained any action or suit had he not beeh adjudged 
a bankrupt.*^ The time has, with respect to a 
bankrupt in the United Kingdom, been extended 
firom three weeks to two calendar months (I Law 
Chron. p. 153; 17 & 18 Vic. c. 119, s. 24). Bj 
sec. 235 of the Consolidation Act, 1849, it is pro- 
vided, *^That in all suits in equity other than a suit 
brought by the assignees for any debt or demand 
for which the bankrupt might have sustained a suit 
m e^ity had he n6t been adjudged bankrupt, and 
whedier at the suit of or against the assignees^ no 
proof shall be required at the hearing of the 
petitioning creditor's debt, or of the trading or ad 
of bankruptcy respectively as against any of the 
parties in such suits, except such parties as shall 
within ten days after rgoinder give notice in writing 
to the assignees of their intention to dispute some* 
and which of such matters and where such notice 
shall have been given, if the ass^ees shall prove 
the matter so disputed the costs occasioned by such 
notice shall, if the court shall see fit, be paid 1^ the 
parties so giving sueh notice ; and the serving of 
such notice may be proved by affidavit upon the 
hearing of the cause.** We have elsewhere noticed 
the slip made by the legislature in speaking of a 
rqdnder in equity, that having been long siaee 
abolished. The following decision upon the above 
provinon shows that a notice must be given 
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lepantelj from tl^ answer eren where the latter 
expressly stales that the defendant disputes the 
bankmptej : — Lord H. haying, in Noremher, 1841, 
assngned and mortgaged the bnlk of his property to 
H., goes abroad, and is made bankmpt in September, 
1842. H. sells the assigned property for £6,000, it 
being Talned at £12,000, and in 1852 the assignees 
file a bill to have the deeds of November, 1841, 
declared Yoid, as part of a scheme to go abroad and 
withdraw all Lord IL's property from his creditors. 
H. by his answer denies the scheme and the sale 
at an uaderralue, and insists that the deeds wett 
fi)r good consideration, and disputing the bankruptdy 
contends that the assignees were bound to establish 
the bankruptcy as hb disputed it by his answer, 
which was notice in writing under the 235th sec. of 
the 12 & 18 Vic. c. 106, which made it necessary to 
prove a bankruptcy against such parties as had 
given such notice ten days before rejoinder in a 
suit by the assignees for a debt for which the 
bankrupt might have sustained a suit, the plaintiffs 
insisting that rejoinder no longer existed: Held, 
that the disputing the bankruptcy by the answer 
was not such a notice as the act required, that 
rejoinder under the new practice was when the 
cause was at issue, and that by reason of the delay 
and the loose nature. of the evidence the deeds 
could not be set aside, but an account was directed 
as to one matter. Pennell v. jETwrs, Week. Bep. 
1854-5, p. 585. 

¥SiAUD.—Th'wmi00ai of peutum for—FUmg of 
$econd peHUon — Same debts, — ^An insolvent^ having 
petitioned the court, had been remanded for eighteen 
months; fire years after he petitioned under the 
protection acts, and as it appeared that the debt of 
creditor No. 1 was fraudulently contracted, his 
petttion was dismissed. A second petition being 
filed for protection against the same debts, the 
court dismissed the second petition and made order' 
that another should not be filed but by order of the 
conrt Re A\fred Tkomae Batchehr^ 25 Law Tim. 
Bep. 248. 

INDIVIDUAL PREFEEENCE. — CoiUrocfiiv 
debf in trade without reasonable expectation of pay- 
menL — Where an insolvent debtor having beoi 
oommiUed io priscm, one creditor goes behind the 
back, of the rest and endeavours, under condition of 
foregoing his opposition, to obtain from the insolvent 
an advantage for himself: Held, that it is no 
ground for refrising to hear him as a witness. '*If 
I reftised to hear him,'* said the GfaBf Ckmimissioner 
Law, >« he would be quite right in applying for a 
mandttPMu to compel me to do. so.'' Be Charles WaUj 
25 Law Tim. Bep. 248. 

BECKLESS 'TRADING.— Allocation of salary 
ofpMk ofifor onaelSm dm^Suspension arrears.^ 



Where a bankrupt calls his creditors together at a 
time when his assets will pay ten or twelve shillings 
in the pound, and where he )ias lost his own ciq^ntal^ 
he cannot be accused of reckless trading. The court 
will not allooate the salary of an officer engaged in 
the public service, and it has no control over sus- 
pension arrears which will not be paid unless the 
certificate is granted. Be Bichard Smiih^ 25 Law 
Tim. Bep. p. 287. 



DEBATING SOCIETIES. 



Thx Law StudsntbVMutcjai. Ck>RBB8F0in>iint» 

SOCIBTT. 

EstahUAed/or (he Promotion of a regtUar Systemi^ 

Intercommumeation between Students residing in aU 

parts of the Kingdom. 

The foUowmg is the Second Annmd Beport of 
the Ck>minittee, presented to the Members 9th 
April, 1855. llie committee in, laying befi>re the 
members their second annual report, have great 
satisfiu^on in calling their attention to the complete 
.success that has attended the operations of the 
society during the ' preceding .twelve months, and 
th^ again congratulate them upon the permanent 
establishment of a system of intercommunication 
which cannot fail to be productive of very great 
benafite to the law students of this Kingdom. 

The society now consists of upward^ of fifty 
ordinary members and the number it steadily 
increasing, a conviheing proof of the readiness of 
articled clierks to avail themselves of such an advan- 
tageous means of sdf-improvement as this society 
affords to its members. 

Your committee have also the pleasmg intelligence 
to announce that the suggestions contained in their 
last report, that mi appeal should be made to the 
members of the legal profiession, soliciting their 
support to this society in the capacity of honorary 
members, has met with a response, and as your 
committee feel convinced that nothing will so much ' 
tend to place the society in. 4 prominent and per- 
manent poation, and «t the same time gain for it 
the confidence of articled clerks as the fiict of its 
having the approbation and support of their seniors, 
they again appeal to the profession soliciting their 
countenance and co-operation by becoming honorary 
members of the society. 

*'The knowledge of the existence of this society has 
during the preceding year been very considerably 
increased as instanced by numerous students redding 
in districts where Jthe society wad previously 
unknown, having been enrolled as members and 
your committee in announcing with gratification the 
fiiet that its advantages are now extended oyer 
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tipenty-flye oonnties in Kngknd ud Wales, tnut 
Ihat tills aanoiineement will tend to eonvinoelAw 
students i&at the society is really obtaining the 
confidence of their fellows and' is well worthy of 
their attention and support. 

Your committee deem it sdTisable to draw the 
attention of those articled derks who are not at 
present aware of the existence of the society, to its 
principal features and objects. It is designed, first 
— ^ a means of firiendly intercourse and for the 
purpose of engendering feelings of unanimity and 
flriendship among^ articled clerks generally, 
throughout the Kingdom ; secondly— 4o supply the 
wants of a dcbutiiig soeie^ in small towns by afford- 
ing a medium for the written discussion of Moot 
Points on legal subjects, and the compositions of 
essays ; and thirdly— by t}ie same means, to furnish 
ppportunities to the student to apply principles to 
practice, and thus assist him in obtaining a practical 
knowledge of his profession, and your committee 
feel justified in asserting thai every member who, 
actuated with an earnest desire for self-improTement, 
will giye his ftdl attention to the papers of the 
society cannqt fell to acquire an extensite and Taried 
knowledge of the law. 

With regard to the financial position of the socbty , 
your eemndttee feel pUasiire in stating that after 
repaying the bahmee due to the Secretary in April 
last, and defiraying all the expenses of the past your, 
a surplus remains to the credit of the society. 

GHABI.B8B. GZLKAN, HOU. ScC. 

Norwich^ Attgutt, 1855. 



. BzBlCDrGHAM LaW STUPENTS* SOGISTT. 

A person, not being a solicitor, agrees Tcrbally to 
sell an. estate. The purchaser's solicitor sends to 
the Tender the draft of an agreement^ at the foot 
whereof the latter writes : ^^ I approve of this," and 
signs his' name. Is this a binding contract under 
the. Statute against Frauds ? 

A verbal agreement having been 'entered into 
between the vendor and purchaser, the question 
involved in the discussion was whether the subse- 
quent signature by the vendor of an approval written 
at the foot of a draft containing, the terms of the 
previous verbal agreement was sufficient to bind him, 
or whether the draft so signed was to be considered 
as merely evidence of something he intended to 
agree to, and as leaving him a locus penUentia until 
he should sign a feir copy. Where no previous ver- 
bal agreement has been made it would probably be a 
question in each particular case whether the signa- 
ture of such an approval was intended to be. an 
approval of the draft merely as such, or whether it 
was intended to give it validity as an agreement 



(Sugden*s Concise ^ew, 98). In Doe v. Pedgriph 
(4 C. and P. 812), Lord Tenterden held that a 
memorandum indorsed on the back of a draft agree- 
ment In the fi>ltowing words: *^We approve of the 
within draft,** and signed by both parties, did not 
import an agreement, but was m^^ly evidence of 
somethijlg intended to be agreed to, but it was con- 
tended that probably Ixnd Tenterden was in some 
measure influenced in giving his decision by the fi^t 
that the defence in the particular case was an uncnn- 
sdonable one, and must have prevailed had the ded- 
sion heesa difibrent. This case appears, however, to 
have Kttlct bearing where a prevbus verbal agree- 
ment has been made, and this will be, seen more 
dearly on a consideration of the Statute of Frauds. 
The fourth section provides that no action shall be • 
brought on an agreement relating to lands unlesa 
there be evidence thereof in writing signed by the 
party to be charged, but does not provide that the 
action is to be brought on the writing itself; and in 
feet, in declaring on an agreement not under seal, it 
is never stated to be in writing, but that ia left to be 
proved by the evidence. Consequently it would 
appear to be unnecessary to inquire with what inten- 
tion a person signed an approval such as that stated 
in the question ; the mere feet of his having reoog^ 
nised in the manner required by the statute the 
previous verbal agreement would be sufficient to 
bind him, and in support of this view the following 
cases may be referred to : Hawkins v. Holmes (1 
P. Wms. 770) where the deftnd»ut k«d. altered a 
draft conveyance with his own hand, but had not 
actually signed it, Lord Macdesfidd hdd that the 
statute had not been complied with ; but the infer- 
ence may feirly be drawn fW>m that case that had the 
defendant actually signed the draft he would have 
been bound, irrespectively of any question of inten- 
tion. In Shippey v. Denison (5 Esp. 190), where- 
a draft contained all the terms of an agreement for a 
lease, and the intended lessee wrote on the draft and 
signed a memorandum requesting the lessor to relet 
the premises, as it would be inconvenient for him to 
perform his agreement for them, it was held by 
Lord Ellenborough that the case was taken out of 
the statute, he observing : *' It is not necessary that 
the note in writing to be binding under the statute 
should be contemporaiy with the agreement. It is 
suffident if it has been made and adopted by the 
party afterwards, and then anything under the hand 
of the party expressing that he had entered into the 
agreement will Bittiafy the statute, which was only 
inttended to protect persons from having parol agree- 
ments imposed on theuL*' See also Thomburyv. 
Bevill (1 Y. and C. C. C. 564). The meeting 
decided almost unanimoudy in the affirmative. 

S. Baldvbt, Jnn., Pro. See. 
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{Continued from p. »4*).' 

CrMi's Dige8i.^CiM}*B work is a digest of the 
iaw of real property in its present state,' and as its 
price is £2 Ids., and may be purchased second^iand 
for less than half that amount, those who think 
Cruise too ezpensiTe will perhaps find it suffident 
It has the sdvantage of being of recent date« namdj, 
1846. We do not wish it to be thought that we 
recommend very stroiigly Mr. CrabVs Digest, Ibr 
we really do not thmk it displays much ability or 
learning. 

CAttty't ifu2ex.--The work of Mir. Chitty is an 
index to all the comitum law reports relating to com- 
Teysndng and bankruptcy from 1668 to 1840. It is 
by Messrs. Chitty and Forster. It may be purchased 
eecpnd-hand for about ten shillings, and will be 
found useful to. some extent. It is, however, a mere 
eoUection of marginal notes, and is not to be com- 
pared with Cruise or even Crabb. 

Harrrwm't IXgeH, — We now come to the common 
law digests, and shall speak ^rst of Harrisoii's Digest 
of Decisions in the Courts of Law and Bankruptcy 
firom 1766 to 1848. There are 4 vohu drd edition^ 
1844, price £6 IGs. 6d. The work also Includes 
acme equi^ cases. The chief merits of the work 
are its ezcelleni arrangement and completeness, but 
there is no information afforded except what is con- 
tained in the marginal abstracts of the oases firom the 
repMs. Earliev conditions can be had very cheap ; 
a supplement is announced as in preparation, bring*- 
ing down the cases to 1864, which will add to the 
utility of the work. - 

Petersdorjgrt Abridgment,— The next work is thai 
of Mr. Fetersdorff. In fiict there are two wotks. 
The first is an Abridgnient of Cases at Common. 
Law from 1663 to publication-— t. s., from 1826- 
1830. This work has been much depredated, but 
in our opinion it is a very usef)H one, and as it. may 
now be obtained yerjr cheap (about JES), we should 
certainly recommend its purchase. The author's 
second work is in &ct a continuation of the pre- 
ceding one, being an Abridgment of the Common 
Law as altered and established by the recent statutes, 
roles o( court, and decisions. It contains the 
statutes finom 1824 to 1840. There are fire vols., 
price £7 17s. 6d. It may, however, be purchased 
&r yery much less than that amount, and we would 
advise the acquisition of the two abridgments, parti- 
cularly where the reports cannot be readily obtained. 
It is not a mere collection of nutfginal notes, but 
veiy many eases are stated and the judgments are 
given at length. 

Chittf'M Equity Jiulex.— This is an mdex to all the 
reported cafes, statutes, and general orders, m or 



relating to the prindples, pleading, and practice In 
equity and bankruptcy, in the several courts of 
equity in England and Ireland, Ihe Privy Council, 
and the House of Lords, firom the earliest period 
down to 1868. This is the 3rd edit and is edited 
by Mr. Macaulay of the Equity Bar. There are 
four thick volumes in n^ 8vo, and the price la 
£7 78., a sum rather larger than <9ie likes to invest 
in a mere digest The work is a usefhl one for the 
practitioner, but not so for the student Tbe multi- 
plicity of cases, often contradictory, is. sufficient to 
breed confusion in the mind of the student, though 
it is usefbl as an armoury ^for the barrister. Its 
value has certainly been increased by references 
]|i the last edition to the Jurist |i^ Law Jonmal 
Beports. 

Staiute».-T-Wiih respect to the statutes, xi£ course, 
where practicable, the practitioner wiU feel it ne* 
cessaiy to fbmish himself witii the '' Statutes at 
Large,^ but if he is satisfied with someihmg less 
expensiye and bulky, he may have his choice among 
several publications, such as Chitty's ^* Collection ^ 
Statutes," Crabb's ''Digest and Index to the Sta- 
tutes,'' Stamp's '' Index to the Statutes," fcc 

CAitty's Cotteiction of Statutea.— The second edition 
of this work i^peared under the superintendence of 
Messrs. Wdsby and Beaven, in three very large 
volumes. The price is £6 14s. 6d. The work is a 
veryusefijd one, and . contains much information in 
its very excellent notes to the variooi enactments. 
It contains all the statutes of practicsl Vitilit^ in tiie 
civil and criminal administration of justice HowA to a 
rery recent period, and a supplemental Yolume is to 
appear every year in connexion with the original 
work. It appears that the tities '' Criminsl Law," 
'' Poor" and '' Sessions of Peace," can be detached and 
bound separately for sessions or other portable uses. 
Crdbh'8 SUUHtei^r^Thas is a digest and index of 4dl 
the statutes firom Magna Charta to 6 & 7 Yic.^ith 
notices of the decisions thereon. There are afided 
tables of contents and of cases ; three yoIb.. 8v<>., 
£6 6s. Since the original issue a part has l>eccn 
published bringing the statutes and decisions thereon 
down to Ik somewhat laler time. To which is added 
a copious index to the whole work. This sells fitr 
£1 Is. It is a laborious performance, and usefdifor 
mere reforence. 

Stomp'« SUUutt Index. — A Tery good and Ibpir 
pendlous index to of digest of the Statute Law. }9 
uuA by Mr. Stamp, a solicitor, who has shown greUt 
ability in arranging this matter. The reader nn^t 
not expect to find it supersede the statute book, Iwt 
take it for what it is-— a guide to or indicator of the 
existing statute law. There is a second edition, the 
price of which is 14s. The statutes are brought 
down to and indude the session of 16 & 16 VictOTia. 
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EfxxM^ SiaiuUi, — Tliere ia an older work than any 
of those before mentioned^ which, aa to the statnles 
prior to William the Fourth, will be found vexy 
naeftil, and can be bought cheap. It ia called 
Evatu^ Staiutei^ and has some very usefbl notes. 

Conveyancing Treatises, — We now come to treatises 
— as to which we shall consider separately such as 
relate to conyeyandng, common law, equity, bank- 
ruptcy, and criminal law. As to conTeyandng 
works, we suppose that every one ^rill feel inclined, 
if he can conveniently afford it, to purchase Sweet's 
Jannan's Bythewood. It contains veiy good forms 
and some very nsefhl information upon the chief 
subjects of conveyancing. Jts chief drawback is that 
it is incomplete, and it is very uncertain when, if 
ever, the remaining volumes will appear. Also, the 
forms require re-modelling in consequence of the late 
real property acts. Some attempt to supply this has 
been made by Mr. Sweet in a separate work, 
intended, however, as a supplement to the principal 
work. It is also a very costly work, averaging 80s. 
per volume, and there will be about twelve volumes 
when complete. A less expensive work, though not 
so practically complete because not ezhilHting such 
variety of fonns, is Martin's Conveyancing, bv 
Davidson. There are five volumes, and the price is 
£7. The work was published in 1844, so that it has 
not the benefit of the recent forms. But a new 
edition, under the superintendence of Messrs. 
Davidson an^ Wnght, is in course of publication, of 
which vol. t only has yet appeared It will be 
completed in 4 volumes. It incorporates Davidson's 
Conmion Fortns, and rejects much, we might say 
all, of Mr. Martin's Common Forms. The price of 
vol. 1, which has but recently appeared, is £1 8s. 
There can be no doubt that this work is superior in 
point of execution to Jannan's Bythewood, and its 
forms are models for the conveyancer. It lacks, 
however, the great variety of Jannan's work, and 
has not so much text matter. If the solicitor wish 
for a less expensive work than either of these, there 
is a much lauded book called Crabb's Precedents in 
Conveyancing and Commercial Forms. There are 
two volumes ; the last edition was issued in 1863, 
and it sells for £2 2s., but we cannot recommend it 
for use. The practical directions und.t^t matter 
(ure worse than the precedents, 
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LIST OF CORRESPONDENTS. 



We fear there have been several unintentional 
omissions from the list published at p. x ; if so, we 
shall be glad to supply the omissions. The follow- 
ing were accidentally omitted— viz., Mr. P. Smith, 
Witham, Ess^x; Mr. W. Taylor, of Hexham. 



Rbmovai. of .PAUFBiis.-*-It i^ipcars that we mrm 
shortly to have some changes in the law of removal 
of paupers, as a select oonunittee have reported that 
they #re of opinion that the hearing and evamins^ 
tion before justices required Ibr (he puipose of ob- 
taining a warrant of removal under the 8 & 9 Tk. e. 
117, should be always open and public; that the 
depositions of the pauper and witnesses should be 
taken mod voce, and oommitted to writing; that the 
warrant of removal should contain an express a4jn- 
dication that the pauper was not at the time of 
makmg the order irremovable under the 9 & 10 
Vic. c 6d, firom residence, sickness, accident, or 
otherwise; that the name and age of evexy child ' 
under sixteen years of age, ordered to be removed, 
should be stated in the warrant of removal ; that the 
warrant should state the place where the justices 
find the pauper to have been bom or resided ; that 
a notice of chargeability, accompanied by a copy of 
the warrant and statement of grounds of removal, 
should be sent, muiaiis mntandte^ to the guardians of 
the imion in Ireland, or to the parochial board of the 
parish in Scotland within which the phee is situate 
where the justices so find the pauper to have been 
bom, or to have resided ; that the boards in Ireland 
and ScoUand should be allowed to i^peal against 
such warrants of removal, without the consent of the 
English Poor-law Board being required v that in 
evexy case of actual removal the pauper should be 
delivered at the workhouse m Ireland, or to the local 
inspector of the poor in Scotland ; and that the Poor- 
kw Board should be empowered to regulate the time 
and manner of carrying out removals firom England 
to Ireland or Scotland. * The committee find reason 
to believe that the period of residence neoesssry to 
acquire the privilege of irremovability under sec 1 
of the act 9 & 10 1^. c 66, might properly be 
reduced from ^re to three years, and that the area 
of residence might properly be enlarged horn the 
parish to the union; They recommend a dedaratoty 
enactment that the provisions of the said act do 
extend to poor persons bom in Ireland and Scotland. 
Those resolutions apply to the removals ftom 
England. Those with regsrd to removals flxim 
Scotland include the same recommendations, with 
the sdditional ones, that no pauper should be re« 
moved of his own consent unless that consent be 
be given l^fore the sheriff; that removal should be 
regulated by the board of supervision;. and that a 
settlement once acquired by residence, should not be 
lost by efflux of time under the 8 & 9 Vic. c 83, till 
the expiration of the full period of five years therein 
mentioned. Several divisions took place in the com* 
niittee. 
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BBMUNERATION OF SOUClTQVa 



(Ante, pp. 78f 79). 

W0 now give the eondnding portion of ihe Report 
of the Metropolitan and ProYineial Law AMOeiation 
vpo^ the anljeet of profearional remnneratioiii— -a 
snlgeet we need hardly ohaerre of .as vital inqwr- 
tanee to the aetdal practitioner as to ih^ ezp^eCant 
one — and we are happy to annoonoe that the oom- 
■dtlee sppeir to. entertain sangniniB expeetstiona 
that some, it least, of the ixgnstiee dione to the pro-, 
ftamm will be shortly remedied. 

^* In andent times, it was the policy of the law iik 
an eoontries to r^^nlate, by a fixed taiiif, the remn^ 
neratiotfi which cTeiy dass of laboor was entitled to 
daim. Diis is now generally acknowledged to be 
ft mistakei^ policy, and the tenden^ of .modem 
legiaktion has, as a mle, bten ikiore and more to 
lesve this question to be det&mined by priyate 
arrangement between the employer and the em- 
ployed. This principle, however, whii^ actoaDy 
obtains With regard to the law in othet countries 
where free-trade has not yet been- itttrodneed inta 
commerce, has strangdy enough' in this ooontiy 
been actoaDy restricted within the last twdT^ years, 
in its application to solidton-^^ H was only in 
1848, as. mentioned aborei thai npon 9ta ihider- 
atandirtg Aat has not beett caitied oOt, eoiiY e yanciiig 
badness was fbr the first time salgeeted to tftjtiationL 
/*'FriT«te cotttraets between the spIidtOK and his 
eliefit ire to some extent acted npen itf all blrandies 
ef bosfaiess, except where the eosti ire ultimately to 
be paid out of the fimd in court, ;i^hich exception, 
boweVer, indudes the great bulk of all Cbencery 
bosineas. In other branches, therelhre, to a certain 
extent, and in a half-acknowledged mode, the erik 
aridng' from the fixed scale of costs are. remedied by 
the parties themsdves, but i|i Chaneeix business 
the court will, of course, enter into no snch grrange-' 
nest, and it is here, therefore, that the ii\jories 
infiicted by the ibale are most severely felt. 

'•Until within the kst ft:ir' years,. all the officers* 
of the court were paid by fees arbitrarily fixed upon 
certain minute steps in the proceedings, and the 
natord effect of this was firand in the immense 
multiplication of intricate fixrms and useless techni- 
calities. Of late years the pzindple of paying by 
■alary, instead of by fees, has beeniHddy introduced, 
and has been naturally aceo(0^;iaiiied by the snnplifi- 
cation of proeeedings and the diolition of techni- 
calities, whidi has produced a great relief both to 
the Profession and to the public. All the arguments 
which were powerfully and successfiilly urged for 
the abolition of court ices speak with equd strength 
in ferour of a new system of remuneration of soli- 
citors, wUd^ may give them ivtiry possible motive 



to shorten documents, to expedite proceedings^ and 
to assume the responsibili^ of themselves perform- 
ing their professbnd duties with as little extraneous 
aid as possible. 

*'The council of the Law Institution havi put 
forward three daims, in which the committee en- 
tirely concur ; vis. : 
/''l. To have redress againtt the vitd iigury to 
the profession, as fiu: as their remunetatio^ is ooih 
cemed, effected by the generd orders of the court, 
issued in October 1862, and the changes made in 
the practice, and which, Lfiontinued!^ niittt eventually 
prevent any respectable sdidtor from practidng in 
Chancery. 

**' 2. To provide that gttitrd orders of thi same 
description be not in future prepared ahd adopted 
without the previous knowledge of the solicttoifli 
and afibrding them, the opportunity of stating the 
oljeotions that exist to the.chw^.. 

*' * 8. To have a ftill and impartid revitton of the 
whole system of remuneration to sdidtors, but 
espediffiy for busfaiess in the Court of Chsnceiyf 
and connected with the administration of property.* 

*'It is, moreover, absdutdy necessary td extend 
the revisioa of law costs to other branchei of busi* 
ness, and especially to conveyancings in whidi sudi 
a change as that, pointed otit by the select committee 
of the House of Lords in the year 1853^ l^ adopting 
the aystem of r^istration of legd.titlai only, would 
be absolutdy ruinous,, unlem aoQOinpl^|ed by some 
corresponding dteration from: , the W mode of 
remuneratian sddy by length. 

^* The committee have thought ii their du^r to 
make this fdain stdement on i sul^etit so sixioudy 
sffeetmg the mterests of the profession;- but they 
desire to add, that the mdination now shown in 
high quarters to hear those whose vitd interests are 
invdved in. their decisions, and the> jtiBt and en- 
lightened viewi likdy to. be taken by those .Irith 
whom the dtedsiODs resti aflbrd grounds for hopfaig 
that the profesnon will ultimatdy ,reodve^thit 
justice to whidi th^ are entitlsd. , The ipenibeni 
of the aasodation are requested to ctms&der thii, 
matter with the great seriousness it demlsBdi;aa^. 
to urge on the press, and on all public men Ihejr 
have access to, not merdy the iigustice to themh 
sdves, but the mischief efi^ected to the.poblie^ by 
continuing the preient system of taxation; A wide 
public diseusdon of the subject must i«ecede any 
such smendment, anditisforustaset that gomg. 
It is only by every . ons contributing something 
towards, that result that we can expect il to be 
attained. 

•«P.S.— The committee is heppy to be able to 
inform the members of the a as od a ti on that since 
the aboye mpirks hkm bMflfr hi^ the ima, tfudr 
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diainnan has had the adYUitage of a long interview 
wiUi the anthoritieB, by whom the queation of co8ta 
ia now being conriderfed, who intimated that they 
were aatiafied that a moat serioiu loss had been 
Boatained by the profeaaon by the recent changes 
in Chancery practice ; and that stept onght to be 
immediately taken to remedy the evfl. 

^* The qnestioQ only renudna, how ikr ihe quanium 
merwt principle will be appfied. 



FUSION OP LAW AND EQUITY. 



Of late the advocatcB of the Fusion of Equity and 
Law have been remarkaUy Bilent, but we belieye 
they intend very shortly to renew the agitatbn, and 
we therefore thmk it may be serviceable to call 
i^ttention to some remarks on this subject to be 
found in a lecture delivered at the Law Institution 
by Mr. A. Shee, in which he has pointed out that 
the question should not be so much as to the fusion 
of the equitable and legal jurisdicti<ms as the im- 
provement, of equitable procedure — a point of the 
utmost importance, so fiur as it can be accomplished 
Ifnthout ii\jury to the practitioners. Hie greatest 
deibct in the practice of equity is undoubtedly the 
STBtem of fees to the various oiSiceis, which neces- 
mrily require a great outlay on the part of the 
solicitor. If these fees were abolished or put on a 
more reasonable footing the practice might be much 
aimplifled 'without ii\jury to the solicitors. As will 
be seen in another part of this number the subject 
of the remuneration to solicitors has tmdergone 
some diaeosBion and some hopes of an improvement 
arelield out 

EquUy and poaUhe law c(mtra$tedr—The spirit and 
ike letter of the toir.— Leaving aside all questions of 
a historical and antiquarian character, connected 
with the origin of that administrative and judicial 
power, technically described by the text- writers, as 
the extraordinary jurisdiction of the Great Seal^ let 
us observe the main points in which it difiers from 
the action of strict or positive law. And first it may 
be said, that whereas the latter is chiefly conversant 
with tiie distinct or definite acts, and mutual 
transactions of men, considered in reference to the 
prescribed formalities by which their purport is 
evidenced, and in which, as it were, their legal 
essence consists; equity deals rather with the sub- 
stance of the moral obligations that are supposed to 
be involved in these acts or transactions, but which 
cannot, in eyery case, be measured or appreciated 
by the application of the merely abstract rule 
framed for the purpose of creating or defining the 
right which is the subject of positive legislation. It 
iSf in its most comprehensive signification, the spirit, 



in contradistinction to the bare letter of the law ; ao 
far as that law is dealing with questions which are 
amenable to the tribunal of conscience, and within 
the dominion of that principle which, in a broad and 
straightforward senses we recognise Bsfanr piaff. 

What law and equity reepeetiodif do. — Thus, while 
the lav, as represented by prescriptiTe rules or 
maxims, of too remote a date to admit of our ascer- 
taming their precise origin, ^ appealing to their 
first cuthoritatiye sanction, — ^which is vrfaat we 
generally understand by the common law, — or as 
defined and embodied in acts of more recent and 
distinct legislation, as iuithe case of the whole body 
of the statute law, — contents itself with dedarin^ 
rights and providing remedies applicable to any 
given state of things which may fall strictly within 
a generic dass, ascertained and defined by reference 
to legal acts and formalities, — Eqmiy takes notice of 
the various collateral or accompanying circumstances, 
affecting the moral position of the parties in relation 
to each other, whichpay often render the enforee- 
ment of a legal right an act of great social hardship, 
nay, even of absolute and flagrant injustice. . Where 
this is the case, it interposes its authority to arrest, 
suspend, or totally nullify, as the case may be, the 
ordinary course of law, defeating the designs aiid 
machinations of those who would artfhlly wrest i^. 
power conferred by that law to ^urpoees of firaud 
and iniquity, rescuing unguarded ignorance and 
simplicity fW>m the legal and technical snares which 
crafty knowledge and experience often lay for their 
destruction, and restoring with nioe discrimination 
and unerring akill the true balance of conadentiooa 
justice. 

Power of modifying technical rigour. — ^It is qmte 
obvious that no system of legal administratixm could 
be adapted to the wants of human society in eren a 
moderately advanced state of dvihaation where 
there did not exist in some quarter a power oif 
modifying the techijical rigour, sbd correcting or 
qualifying the practical and moral mistakes, so to 
speak, of enactive and restrictive law. Where this 
IS not the case, the maxim ^^mmmum jui nmma 
injuria,^ must be one of daily, almost of hourly 
illustration ; for law, as contradistingnished firom 
equity, is in its positive character, and iriiether in 
its declaralory or prohibitive aspect, a stem, im« 
swerving, and uncompromising power, donbtieaB 
founded upon, and called into action by, priufiplea 
of general morality and abstract justice, but once 
set in motion, pursuing its course with a blind dis- 
regard to individual consequences. When the layr 
declares th^t such and such an act, or such and such 
a formal transaction between A. and B., shall have 
such and such a result as regards the mutual 
interest an^ relative position of those parties, if this 
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result be utenUabU in erexy case where the ^• 
•eribed fixnnalities are found to answer the abstract 
definitiott of the act, and thereby ascertain the rights 
or ditties of those who have participated in or are to 
be legally aifeeted by it^t must necessarily follow 
that falsehood and trickery in eveiy shape in which 
they can be hronght to bear on the transactions of 
wiB be soowssftdly rendad l» by tibe iMst 
agsinst the honest, sonple^ waS xamm^ 
portion of the community. Improvident 
bargains, delosiye agreements, nncOnseientioos sti* 
pnktions will be perpetoaUy imposed on the 
thooghtless Knd the nnwary by means of shameless 
misrepresentation or aodiKions Action. The ttn- 
suspecting yietim entn^ped under Iblse pretences, 
or in ignoranee of his own rights, into the ezeentioa 
of a document, or the performance of a legal act, 
injuriously affecting those rights, would hate no 
redress, and be compelled to submit in-sQence to 
the loss or detriment which his own want c^ cantion 
and the knavery of otheri had combined to inflict 
upon hhtt. 

DiffieiOtti 9f a ewfe ofpoMve 2ai0.--Some remedy 
or preventive must therefore be provided in every 
mature system of jurisprudence against evils of this 
nature $ sspd the task of classifying and deAnmg with 
mpit&tt exaetneis the various species of fraud which 
may he resorted to,* with a view of wrestfasg the 
macfainexy of tiie law to the purposed txf ii\justice, 
must always be aoaong the chief diflcuMes attendant 
on die compOatieii'df a code adapted to the legal 
exigaiciesofaeivifised state, and framed upon the 
principle of justice being administered, witiiadue 
Ttgard to technical rules and mond p^prieties, by 
one snd the same tribunal or class of tribimals. The 
theory of the kw in almost every £uro]^ean coimtry 
but oifr. own, admits and aflbcte to ^arry out this 
prin^ple ; and the ordinaxy courtSi therelore, have, 
to wdgh the dreumstanoes of every ease, and ftvme 
their decision In reference to th^\ conscientious as 
well as the merely technical or fikrinal aspect of the 
system. 

AmalgamaHon or wnaoUdaium of lam dad ^^tity.^* 
This adnunistrstive wnpUdty in matters oC law is 
consUered by many pnblidstB and jj^osophical 
inquirers or theorists as flu: prefoable to the more 
complicaled, and, as it appears at first sight, more 
cumbrous, machinery which in England anddreland 
is employed in working out the ends of justice ; 
where, from time immemorial, the di^>ensing of 
positive and strictly technical law baa been confided 
to a set of tribunals quite distinct finom those which 
are engaged in sifting and enibrdn^ the cansden- 
tkyns claims of parties In litigation on poihts where 
the. decision of the merely l^gal question would but 
imperlbctly buny out, or p^haps wholly subv€srti 



the principles of moral right and duty. It cannot 
be denied that there is a strong and a rapidly, 
increasing party springing -up among us, whd are 
crying out for die amalgamation or consolidation of 
law and equity as a neiBessity of our more advwiced ' 
and matured civilisation,— as an inevitable concession 
to the spirit of a more euHghtened and phflosoplucal 
mgtk These fiureiftle dUeiUnUi are profoundly ifaa- 
pressed widl ^e bdieftitetinsuchafiiSion of our 
national judicial ftmetions lies the real remedy of 
aU those evils^which, with more or less of reason or 
plau8il»li^,,.are by common consent Isid to the 
charge of the respective jtirisdictions of law and 
equity. Ingenuous and ssngnine enthusiasts^ they 
fbndly believe that the deUy and ejqiense of pro- 
eedbre, for which the Court of Chanoery Is upiveir 
sally, and sometimee perhaps not sltQgether ui\justly, 
blamed, and which cause the very name of that 
august tribunal to be held in such salutary awe, are^ 
incident to and solely mhereni In the peculiar 
structure and machkiery of the cisurt itself^ and thai 
once transfrrred firom the hands of judges who have 
made its prin^ples their exclusive atndy aiileocupa- 
.thm to the control of the ordinary, legal tribunals, 
this important juxisidiction wiU be administered with 
a degree of cheapness and celerity that will reesll 
the edifying judicial dmplicity of the patriarchial 
ages. 

To those, however, who can boast a more intimate 
aequaiittanee with the working of our whole legal 
sysfemV and vrtio have had oppartunities of comparing 
its practiosl results with the corresponding prodnctc 
of 'forensic and judicial wisdom Ia foreign oountxies, 
and, indeed, in one nearer home, vis., SeoUandj 
where this separation of the two jurisdictions does 
not prevail, the ezpedienoy of the )>roposed change 
win not appear so manifest as' our theoretic phi- 
losophers would have us believe. 

SquUdNo proeoiuro open to dffeetbnh^BtU dMnet 
equiiahiB jumdietUm dMe^ciol — That onr system of 
equitable jmisdiction has been, and perhaps still is, 
open to censure in matters ccmiieeted with the detaila 
of procedure, as too much encumbered with fi>nna 
and technicalities of practice, often occasioning mme- 
eessaiy delay and consequent esqiense, we may fiurly 
admit. But as the ezistenee of these evils and tbeir 
appropriate remedy are questions wholly eztrinsie to 
that which is involved in the exclusive nature of the 
j^^diction itself; so its incorporation with the strictiy 
legal system of procedure can derive no authoritative 
or argumentative recommendation from their sup* 
posed prevalence or imputed enormity. On the 
other hand, it is impossible to deny tiiat the peculiar 
position which the tribulials representing the 
•■ihorityof the GreaiSeal in matters of judicial cog« 
nisance have from tune immemo&l assumed in 
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reference to the course of merely technical law, has 
liad a moat beneficial effect on the true interests of 
justice, by clearly defining, distinguishing, and de- 
Teloinng that more exalted portion of its functions, 
in which its very essence and spirit mainly consist. 
Having originally claimed and fearlessly exercised 
the right of disregarding the shackles and trammelp 
ef positiVe law, whererer the genuine and immutable 
prindplesoftrttthandfiurdealing were at stake, the 
Court of Chancery baa ever bestowed on the exami- 
nation and asse r tion of these principles that earnest 
and undiTided attention — thai exduaiTe and concen- 
trated devotion, without which, moral science and 
philosophic truth can never be suocessfiilly investi- 
gated, and which, in tiieir votaries, they never fiul to 
reward. The Lecturer here observed, that he was 
not invoking that religious veneration for the wisdom 
of our ancestors, so often appealed to in defence of 
time-honoured absurdities and obsolete errors in 
politicial or social afiiurs, he was dealing with prac- 
tical results in no manner ascribable to the &r-sighted 
theories of legislative philosophy, but springing firom 
the combined operation of many distinct causes, in 
wiiich politicial accident, ecclesiastical policy, and 
national predilections, have perhi^ each had a share. 
The question is not whether it be theoreticsJly right, 
or prefi^rable in the abstract, tiiat Law and Equity 
should be administered as two separate jurisdictions, 
but whether, such a separation having existed from 
a period of our history so remote, tiiat in our most 
andent judicial records we shall in vain seek for any 
traces of a different order of things, we are called 
upon, for the sake of mere theory, and without any 
certain prospect of benefit or improvement, to adopt 
a new system, and encounter all the practical incon- 
veniences involved in the completion of so great 
a change. Before this great administrative revolu- 
tion can be reasonably forced upon us by the 
doctrinaire$ of our day, the onusprohandi lies upon 
them, to show that the existing system has been de- 
trimental to the interests of justice, or at least that 
the system which they seek to substitute has worked 
better for those interests amongst our neighbours in 
France, in Scotland, or elsewhere. Now, upon this 
point, he asserted without fear of contradiction or at 
least without fear of refutation, that no such case 
could be made out against the Court of Chancery. 
We might confidenUy challenge the judicial system, 
of the whole civilised world to produce an admini- 
stration of justice on equUdbU principles which can 
be considered as more effective or effectual than our 
own. It was the lecturer's firm conviction, that 
the distinct character of the jurisdiction has had a 
most beneficial effect in elucidating the study of. 
Equity as an important branch of -ethical science, 
and frefibg the judidal mind engaged in its adminis- 



tration, firom a host of conventional 'and technical 
impediments to the course of substantial justice, that 
must inevitably beset and bewilder the action of 
that tribunal whiehf^und /^rimdyacte, by the terms 
of positive law, and chiefly engaged in the enforce- 
ment of what it prescribes,^ has ever and anon to 
check or qualify its results, by reference to principles 
of leas easy ascertainment and more doubtful appli- 
cation. For be it remembered, that conaolidste 
ihem or amalgamate them as you will, or as you can, 
in practice. Law, that is nierely potUhe law and Equity 
are in their very essence philosophically distingniah- 
able ; and, however, in a well-organised system of 
judicial policy, the latter may be taken or studied ss 
the c^round-work or guide of the former^ we csn 
never blend the two abstractions into one idesk, or 
reduce their respective intrinsic principles to one 
and the same simple theory. 

Rigour of written law reqiUreM to he mod^ed^ — 
Equity, by whomsoever administered, must ever be 
in a vast miyority of cases exceptional to, and either 
cumulative or restrictive of, some potUive general 
law. In all early and fbndamentid legislation, laws 
are necessarily firamed with reference to simple 
combinations of hct or circumstance — fiuhioned to 
meet and include broad and extensive classes of actian 
and subject. Their terms Imply a sweeping and i(^- 
vazying range of operation as applicable to righto, 
duties or wrongs oi obvious apprehension and easy 
definition. But, however just or reasonable these 
laws may be in themselves, when applied to the pre- 
cise state of circumstances which they contemplate, 
taken in the ordinary aspect or signification of those 
circumstances — once bring them into active opera- 
tion, and innumerable eases will from time to time 
arise where the enforcementof the letter of the Law 
would inflict a grievous moral wrong, and thereby 
totally defeat the general olject for which laws are 
framed. In sqch cases, the administrative judicial 
authori^, if animated by the true spirit of justice, 
will staruggle hard against the unbending rigour of 
the written Law, and seek to qualify its inconvenient 
and peremptory precision by a certain latitude of 
interpretation or laxity of application. Jf the tribunal 
itself have power and wisdom combined sufficient, 
as occasion may require, to divert the course of po- 
sitive law into a purely equitable channel, the sa- 
thorily of the Judge supplies the deficiencies of the 
legislator, and the exceptional decreet recorded ss 4- 
precedent, may (establish an exceptional nde^ which in 
process of time. acquires in all instances, where the 
controlling moral circumstances of the case are iden- 
tical or similar, a degree of. stringency aa absolate 
as could be supplied by legislative enactment. 

Development of equiidbk dbpfruiet.— QtiU, th« pxo- 
greps of tibgui judicial deyelopmenti in all systems 
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where the general rule as originally laid down is 
distinet dear, and impeiatire, must be tardy, timid, 
and uncertain. The assumption of a efMpeiuti?^/>oio€r, 
— and in its inception, it is no less, — against the 
sovereign authority, embodied in the shape of posi- 
tiye law, must evet be felt as a bold measure on the 
part of those who ha^re been selected by that sovereign 
authority itself to admuiister the Law as they find it 
written ; and the natural reluctance to deviate from 
the course prescribed by that authority, cannot but 
act as a very powerfld check on those equitable 
tendencies that would in many cases suggest a coi»- 
scientious modification of merely legal principle. 

The .course here glanced at must have been, to 
acme extent at least, that which the judicial system 
has followed in its development in those countries 
where the principles of Law vnd Eqmty are within 
the competency of the same judicial functions, and 
where indeed the judicial theory itself recognises no 
boundary and affects to admit no distinction between 
them. 

The cwiUatu and canonists, — ^The labours of the 
civilians and canonists, including the most successful 
efforts of those who in former ages or in more recent 
times have cultivated and developed the science of 
jurisphidenGe with a distmct view to legislation, 
must be ultimately referred to this origin; as the 
attempt to define and classify the various cases in 
which a general positive rule m to be disregarded or 
modified, necessarily presupposes the earlier exis- 
tence of the rule itself in its unqualified rigour. 
The necessity or expediency of codification on a scale 
Biifficiently extensive to include the whole range of 
what may be termed exceptional justice, must have 
been suggested by some experience of the imperfect 
Buecess with which merely judicial or administrative 
attempts to maintain the balance of conscientious 
right against express enactment are usually attended; 
In most of those continental countries, the progress 
of whose dvilixation has in some degree kept pace 
vrith our own, or who at least date firom about the 
flame period as ourselves their emergence firom that 
state of barbarism which the irruption of the nor- 
thern hordes had spread over the fiice of Europe, 
the administrative judicial power appears to have 
early had the courage and address to adopt a greater 
or lesser portion of the system of the civilians in 
modifications of the simple and fundamental laws of 
their earlier and ruder polity; and thus, in the 
course of time, the equitable principle which the 
civil law may be said to represent, became partially 
incorporated in their general scheme of legal pro- 
cedure. In the case of France, indeed, and the 
other oountries and where the Cod^. Napoleon has 
been on points of abstract and uniyersal justice 
adopted into the national system, the equitable 



principles of the civilians have to a certain degree 
assumed the shape and consistence of positive law. 

InJUxibiUty of English positive law, — In England, 
the ordinary tribunals of the country, though en- 
joying the same opportunities of controlling, by 
judicial interpretation or extension, the blind and 
unbending rigour of our fundamental and positive 
laws, persisted in adhering throughout to their letter, 
and refused to admit the consideration of those more 
discriminating principles of administrative justice 
developed in the general Civil and Ecclesiastical 
Law of Europe, in the firaming or modifying of their 
decrees. 

Modijication of legal strictness by royal preroga- 
txve,— But that occasional modification of legal strict- 
ness — indispensable for attaining the true ends of 
justice — though pertinaciously withheld and refiised 
by the judicial expositors of the law, was here long 
amply supplied in a distinct and separate shape^ by 
the direct agency and controlling power of the 
Royal Prerogative. 

The Crown the fountain of justice,— -la the theory 
of our constitution^ the Crown is the fountain of 
justice as well as of honour ; and to those who, from 
time to time, were entrusted with the custody of the 
Great Seal— as the official and effective symbol of 
the kingly power — was also confided the care of 
redressing or averting, on principles of conscientious 
justice, the wrongs infiicted or threatened in the 
name of strict law. 

Earliest Lords Chancellor were ecclesiastics, — ^The 
individuals to whom this important authority was 
thus delegated, were in early days invariably eccle- 
siastics, selected, no doubt, from among the most 
learned and enlightened of their order, for the high 
office of Chancellor or Keeper of the Great Seal. 
They were men to whom, fi-om the nature and 
course of their canonical studies, the first principles 
of moral and philosophical jurisprudence were 
generally familiar. "The king^s name,'* says the 
Psalmist, *• is a tower of strength,* and so indeed 
it proved to these ecclesiastical Chancellors in tlie 
administration of judicial functions, which, if esti- 
mated by the constitutional standard of the present 
day, might almost be said to be usurped over the 
ordinary tribunals of th« land. Strong in the con* 
fidence of the Crown^ and the uncontrolled and 
unquestioned exercise of a prerogative as august as 
it was formidable, they were not restrained by the 
cobwebs of form or the trammels of legal techni^ 
cality firom deciding secundum cequum ei justum on 
the matters brought under their cognizance. Dis- 
pensers of justice, indeed, in its highest attributes, 
but redressers or controllers of law, they had none 
of those grounds for caution or timidity in- their 
judgments, which rendered the deviation fironi mere 
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legal principles so difficult to the administrators of 
ordinary law. Following and adhering to the law, 
only so far as its rules and maxims did not conflict 
with substantia] justice in the individual case before 
them, they unhesitatingly set aside ^ the letter which 
kiUeth^^ in favour of the ' spirit * which ' giveth life^^ 
and called upon to administer a jurisdiction para- 
mount to the cause and effect of positive law, they 
applied themselves to work out the principles of that 
higher jurisdiction with a freedom which the con- 
sciousness of superior enlightenment, and the virtual 
possession of irresponsible power, could alone impart 
and sustain. 

English equity distinct from positive law. — With us, 
therefore, from the first, equity, in its more extended 
sense, and in reference to its more general attributes, 
has been practically, as well as theoretically, a 
distinct and separate science ; and in this case, as in 
most cases where concentration of mind has been 
brought to bear on a particular branch of knowledge 
or philosophy, to the exclusi(m of other and ana- 
logous subjects, except so far as they have an 
immediate and operative reference to the main 
object of study, the theory has in process of time 
been better understood and more clearly defined in 
its nature and application, than it would probably 
have been under a system in which the science 
itself had oommanded from those who were intrusted 
with its practical results,, a more divided or less 
exclusive attention. To borrow the language of 
chemistry, we may say, that through the effective 
analytical process to which the experimental matter 
has been subjected in the laboratory of the Great 
Seal, the sediment of mere law has been precipitated^ 
and the pure spirit of conscientious justice has been 
evolved in its brightest and clearest fbrm imd 
aspect. This is what the most inveterate assailants 
of the Court of Chancery will hardly venture to 
deny ; at least such among them as have any real 
acquaintance with the structure, principles, and 
practical results of the jurisdiction. 

The objections are to the equitable procedure and not 
to the jurisdiction. — ^Li saying this, the lecturer was 
referring to the principle involved in the decision of 
the court upon any given point submitted to its 
judgment, where the interests of moral right, truth, 
and justice are at stake. It was not of the mere 
technical forms preliminary or incidental to the act 
of bringing the matter before the judge for his 
decision,' but of the judicial and moral grounds of 
that decision, that he spoke. The expense and 
delay of litigation, the length of verbose pleadings, 
and the cumbrous nature of the procedure, are evils 
which, as far as they existy — and we must not forget 
that they have been much diminished by legislative 
and administrative regulations within the last few 



year8,-:-are wholly extrinsic to the principle and 
moral action of the jurisdiction itself. The costs of 
a Chancery suit may be unnecessarily or oppressiYely 
heavy, while the decree defining the rights of the 
parties in litigation may be* the enibodiment of the 
highest moral and judicial wisdom ; and car indig- 
nation at the amount of the one, ought not to 
prevent us flrom doing iiill justice to the merits of 
the other. If the ascent to the temple be tortaous, 
and the path rugged and uneven, — ^if the approach 
should even be encumbered with stumbling-blocks 
and obstacles of the most Texatious or repulsive 
character, it may indeed afford an excellent reason 
for shortening the road, smoothing down the aspe- 
rities, and removing every unliecessary obstructioii 
from the pathway ; but it cannot supply an argu- 
ment against our faith in the oracle, or ii^uriously 
affect the wisdom and prophetic truth of its responses. 
While, therefore, the motives of our reliance — the 
grounds of our faith— Temain unshaken, why should 
we listen eagerly or willingly to the proposal of 
transferring our devotional homage elsewhere ? In 
our system, as at present constituted, we have every 
guarantee for substantial justice on the part of the 
existing tribunals which a long experience of their 
theoretic knowledge and judicial wisdom can secure ; 
and, if we are prudent, while we do our best to 
remove or lessen the grievances of procedure which 
may be fairly charged on our system of equity, we 
shidl exhibit an anxious care to preserve and sustain 
the system itself in its distinct and effective integrity. 
Technical equity. — ^In these observations, suggested 
by the ventilation of certain schemes or projects 
now afloat for the consolidation of law and equity, 
the lecturer observed that he was dealing with the 
jurisdiction employed in dispensing justice on the 
footing of the latter science, in its broadest, and 
most theoretic character. But equity, taken in its 
general sense as the jurisdiction administered under 
the authority of the Great Seal, had fhnctions of a 
more technical kind, which, although traceable to 
the main principle on which the whole of that juris- 
diction is Founded, were in their administration 
Subject to rules as arbitrary and as nearly uniform 
in their operi»tion as the action of the common law 
itself. 

CoDiFicATiON.^-To a code such as those that have 
appeared in modem times Savigny is decidedly 
opposed. Any attempt to frame a perfect work of 
a similar description^ from the materials at hand, 
and in the existing state of legal acquirement on 
the continent, he thii^ would be abortive ; and he 
deprecates an enterprise where miscarriage would 
be disastrous, and success itself rather productive 
of future than present benefit. 
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APPEALS TO THE LORDS. 



We have (ante, p. 59) noticed some obseiratioiu 
of the Lord Chancellor and Lord Campbell in reply 
to the attacks of the Solicitor-General on the method 
of hearing and disposing of appeals in the House of 
Lords. As this is a subject which is attracting some 
attention, and so little seems to be understood as to 
the origin of that jurisdiction we trust that the 
following account of the origin of the jurisdiction^ 
of the lords in appeals (ehiefy abridged from the 
learned preface of the late Mr. Hargrave to Sir 
Matthew Hale*s work on the jurisdiction of the Lords* 
Housed will not be unacceptable to our readers, 
many of whom will be surprised to leam therefrom 
that the assumption by the House of Lords of the 
appellate jurisdiction over courts of equity did not 
take place until so comparatively recent a period as 
the reign of Charles the Second. 

The appellate jurisdiction at present exercised by 
the Lords is perhaps the most absurd and objection- 
able part of our judicial system ; and it is not 
altogether unworthy of observation, that the most 
eminent lawyers this country ever saw have consi- 
dered the exercise of such jurisdiction an infringement 
of the constitution, and an assumption of an authority 
which belonged to the whole Parliament, of which 
the Lords formed only a part. 

The Rolls of Parliament, from the time of Edward 
the First down to the end of the reign of Henry 
the Fourth, are, as it is well known, full of judicial 
proceedings ; but, after that period, we find no trace 
of the Parliament having exercised jurisdiction in 
civil suits until some time after the accession of 
James the First. Daring the early part of that 
reign, the Lords exercised, without scruple, an 
appellate jurisdiction over common law suits, but 
under the delegation of writs of error issued by the 
Crown, authorising them to adjudicate the particular 
case ; and it is remarkable that they then thought 
they had no power to exercise an appellate jurisdic- 
tion over decrees in equity, upon a petition pre- 
sented to themselves ; and a committee appointed to 
investigate the subject reported that there was no 
precedent of the exercise of jurisdiction by the Lords 
over equity decrees, except under the authority of 
some writ, commission, indorsement of petition, or 
other act emanating fh>m the Crown. Towards the 
end of the reign of James the First, the Lords 
appear, however, frequently to have adjudicated 
between party and party, on original petitions of 
complaint presented to themselves, where the matter 
in dispute had never been discussed before any 
inferior tribunal, and yet they forbore from assuming 
upon such petitions the right to examine equity 
decrees; and the usual mode of impugning the 



Chancellor*s judgments seems to have been to pro- 
cure a commission from the Crown, directed to 
certain Lords or judges to review them, or to reverse 
them by a bill brought into Parliament for that 
purpose. In one case, towards the close of this 
reign, a remonstrance was made against the exercise 
by the Lords of appellate jurisdiction over an Equity 
Order upon a petition to themselves, and they 
acquiesced in the validity of the objection, and 
obtained a commission from the Crown to enable 
them to review the particular case. 

Li Charles the First's second Parliament, the 
House of Lords acted in all respects as a Court 
having authority to try original causes between 
subject and subject. Sometimes they heard the 
causes themselves, and sometimes Uiey selected 
persons whom they empowered to hear them in 
their stead. In this Parliament, they seem first to 
have approached to the exercise of appellate juris- 
diction o.ver Courts of Equity, and actually ordered 
a cause to be atgued by counsel at the bar of the 
House, but the Parliament was dissolved before the 
cause was heard. In Charles the First's fourth 
Parliament, the Lords made great advances towards 
establishing in themselves an original and appellate 
jurisdiction in civil suits, both ecclesiastical and 
temporal ; but still it does not appear that there is 
amongst the proceedings of this Parliament a direct 
precedent of any order made by the Lords them- 
selves upon a petition of appeal fh)m a Court of 
Equity, with such a hearing of the cause as can be 
considered to amount to a complete unequivocal 
exercise of eqmtable appellate jurisdiction; and it is 
remarkable, that when this Parliament was dissolved, 
three bills for reversing three different decisions of 
the Court of Chancery were depending before the 
House of Commons. 

The first direct petition from an equity decree, 
and the first order of the Lords, reversing an equity 
decree upon 8iich petition, without any authority 
delegated to them by the Crown, are stated by Lord 
Hale to be in the year 1640, during the sitting of 
the Long Parliament, in the time of the Common- 
wealth. Lord Hale, if I recollect right, observes^ 
that the trouble of the times caused parties to throng 
to the House of Lords upon all occasions ; and the 
Lords were induced, from the difiiculty the suitors 
at that time experienced in obtaining relief in the 
ordinary tribunals, to extend the exercise of their 
jurisdiction, both original and appellate, beyond all 
former limits ; and he argues, that orders jnade by 
the House, during a period of general anarchy, 
when every member of the legislative body was 
disjointed, ought not to be drawn into precedents 
for future times ; and, indeed, if the acts of th6 Long 
Parliament are to be cited as examples, they would 
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first proYe that the Lords had inherent in them the 
privilege of exercising the judicial functions in 
almost every case, and in the next place that the 
order of the peerage did not exist as a component 
part of the legislature. 

Notwithstanding, however, the commotion of the 
times, the usurpation of original and appellate juris- 
diction by the Lords did not pass wholly without 
notice. The cased of Maynard and LUbume oc- 
curred 1646 and 1647, and gave rise to a discussion 
as to the extent of the judicial authority of the 
Lords, and every lawyer in Westminster Hall 
(except Prynne, who, after having been mainly 
instrumental in effecting the abolition of the. Star 
Chamber, now with singular inconsistency exalted 
the, judicature of the Lords to an independence on 
Parliament) seemed to think that the Lords had 
assumed a most unwarrantable jurisdiction, and 
wholly inconsistent with the constitution. It is 
worth while also to observe, that Fairfax, and the 
council of the parliamentary army, in August, 1647, 
agreed upon certain heads of a proposal to be 
addressed to the Commissioners of the Parliament 
residing with the army, some of which touched this 
question of the Peers* claim of jurisdiction, and 
demanded a declaration that the original and 
appellate jurisdiction in Parliament were in the 
Lords and Commons jointly, and that the Lords 
could not exercise either jurisdiction without the 
concurrence of the Commons. 

Little seems to be knoMn as to the judicature in 
Parliament from the abolition of the regal ofSce and 
the House of Peers until the Restoration. Cromwell 
appears to. have seen the absurdity of a court whose 
members were ignorant of the law they were to 
administer ; and it is conjectured that the ordinary 
mode of examining judgments and decrees of the 
courts of law and equity, was by issuing writs of 
errors and commissions, delegating to particular 
persons authority for that purpose. The ordinance, 
however, for regulating and limiting the jurisdiction 
of the Court of Chancery already mentioned, gave a 
very satisfactory appeal from the decisions of that 
tribunal by granting the privilege of a rehearing 
before the Lord Chancellor or Lord Keeper, joined 
by six judges, of whom two were directed to be 
taken out of each of the three great common law 
courts, and of whom also one was to be a chief 
justice or chief baron. 

During the Convention Parliament, the Xords 
acted as if there were an iUimited jurisdiction, 
original and appellate, inherent in the peerage, and 
they would not allow that the concurrence of the 
Xx>wer House was requisite to give effect to their 
judicial acts. 

The House of Commons protested against this 



usurpation of exdunve jurisdiction; but as any 
discussion of the subject was likely to cause a rapture 
between the two Houses, which at that period 
would have been productive of consequences moat 
calamitous to the nation, the eommissioners, by the 
advice of Sir Matthew Hale and Sir Heneage finch 
(afterwards Lord Nottmgham), declined engaging 
any further in the dispute of judicature, but reserved 
the point to be discussed at a more proper season. 

It was during the following Parliament that the 
principal contests between the two Houses respeeting 
the right of judicature arose. In the great case of 
Skinner and the East India Company, the Lords 
claimed the right to abjudicate between party and 
party in the first instance, and not by way of appeal. 
The votes of the House of Commons, however, soon 
proclaimed to the people of England that the exercise 
by the Lords of original jurisdiction in civil causes 
was an usurpation. The case of Skinner and the 
East India Company ended in a compromise between 
the two Houses, but such a termination of the 
contest was a blow fatal to the claim of the Lords, 
and they have ever since relinquished the exercise 
of original jurisdiction in civil causes. 

In the tourth session of the Long Parliament of 
Charles the Second, anew quarrel of the two Houses 
arose on another branch of judicature, and the event 
was different The great question in this dispute 
was respecting the appellate jurisdiction exercised 
by the Lords over decrees in equity, upon a mere 
petition presented to themselves ; and the House of 
Commons came to a determination that the Lords 
had no such privilege as they claimed, and passed a 
Resolution that any perwn soliciting^ pleading^ or 
prosecuting any appeal against any commoner of 
England before the House ofLords^ should he deemed 
and taken a betrayer of the rights and liberties of'Ae 
peopU of England^ and should be proceeded against 
accordingly. After such a resolution, it may seem 
extraordinary that the Lords have been left in quiet 
possession of this privilege; but the King siding 
with the Commons, the latter began to open their 
eyes to the ocmsequences of their depriving the 
Lords of appellate jurisdiction over equity, which 
would be a return of such jurisdiction to com- 
missioners named by the King, whose decision 
would be final, unless the entire Parliament inter- 
fered as a court of last resort. The Commons,' 
therefore, seemed to have thought that they had 
done enough for the public weal by securing a 
victory over the claim of the Lords tcr original juris- 
diction in dvil suits ; and that, however unfounded 
their claim to appellate jurisdiction over equity 
decrees might be in principle, it was rather an 
affair between the King and the Lords than between 
I the Lords and the C^nmioDS,-r«id that to gain a 
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TictoTy over the Lords on this point would be only 
to win a prise for the Crown, under circumstances 
which made it more safe for the constitution that 
the power should continue with the peerage. 

The Commons seem to have been persuaded, that, 
in the instance of appellate jurisdiction over equity 
causes, however clearly the strict doctrine of the 
oonstitutiQn might be with them, their assertion of 
it was to struggle against their own interest, and to 
prefer confidence in nominees of the Crown to con? 
fidence in the Upper House ; and consequently thai 
success in their -pursuit would be to enlarge the 
sphere of Royal: influence at a time when, from the 
ambitious schemes of this misguided monarch, the 
contraction of the kingly power ¥ras deemed the 
true policy. 

But, whatever were the reasons which induced 
the change of disposition in the Commons, the 
effect of the change was leaving the Lords in quiet 
poeeessicm of the object, which had been so warmly 
contested for with tiiem in the former session ; aind 
though the Long Parliament of Charles was per- 
mitted to subsist for two other sessions, yet the 
acquiescence of the same House of Commons con- 
tinned in that unequivocal way, which imported, 
that the appellate jurisdiction of the Lords was not 
intended to be questioned : and ** Thus," continues 
the same author, *^the issue of the fight for the 
appellate jurisdiction became in efiect as much a 
decided victory to the Lords, as the issue of the 
previous fight for original jurisdiction was in effect 
a victory to the Commons. But there was this 
difference between the two victories. The point 
gained by the Commons was carried against the 
united efforts both of King and Lords; but the 
point gained by the Lords seems at last to have 
been a voluntary concession of the Commons, from 
a discovery, that, if they prevailed, the Crown 
would be fijced in the exercise of a discretion 
equally formidable to both Houses. Nor was this 
the only difference. The victory of the Commons 
appears to have been gamed upon principles of the 
constitution approved by Lord Hale, by Lord 
Nottingham, by Lord Yaughan, by almost the 
whole of Westminster Hall, except that Champion 
of Aristoeratical power, in its most excessive lati- 
tude, the memorable Mr. Prynne. But the victory 
of the Lords appears to have been effected by the 
fear of the Commons, that unless they, by their 
acquiescence, sanctioned what in principle some of 
the first lawyers of the country, as well as them- 
selves, held an authorised assumption by the Lords, 
it would leave the Crown and its Ministers with 
more power over appellate judicature than, from 
the want of confidence in the Crown and some of its 
advisers, was thought to be compatible with the 



public interest So to be defeated was to the Com- 
mons in the nature of a second victory, not indeed 
over the Lords, but over themselves and their own 
pride, in respect of the arduousness on the part of 
such an assembly to sound a retreat, after being 
seemingly pledged to fight the battle out ; and also 
over the secret views of the Crown, if really there 
was any deep scheme of making the Commons a 
mere instrument for increasing regsl influence under 
the mask of preventing an unconstitutional mode of 
administering appellate justice. 

There are no subsequent occurrences with respect 
to the question of the jurisdiction of the House of 
Peers, which it is necessary to notice in this short 
narration. The parliaraenfary judicature rests 
nearly on the same basis as it did in the reign of 
Charles the Second. The Lords had claimed an 
original jurisdiction in civil suits and an appellate 
jurisdictiojQ over all courts and all causes ; and had 
insisted that their judicative power was primitive 
and inherent in the peerage by the constitution; 
and that they had authority, as the court of last 
resort, to exercise parliamentary judicature singly 
and solely; and without the concurrence or authority 
of the King or Commons. The claim of original 
jurisdiction has been abandoned, and the right to 
judge appeals from the ecclesiastical and maritime 
courts and in prize causes, and from the colonies, 
has been in like manner relinquished by the Lords, 
although they have, with singular inconsistency, 
retained the jurisdiction over appeals fix>m Courts 
of Equity. 



LAW REFORM.— THE APPELLATE JURIS- 
DICTION OF THE HOUSE OF LORDS. 



Sir, — Reverting to an able article in last Satur- 
day's Times upon the abuses of the law, allow me 
briefly to draw the attention of the public, through 
the medium of your columns, to the subject matter 
of a conversation in the House of Lords, relative to 
a passage contained in a speech delivered by the So- 
licitor-Creneral, in the House of Commons on the 
preceding Friday, as to the constitution of the House 
as a court of ultimate appeal in judicial cases. And 
as much is constantly being said and written as to 
the procedure of the inferior tribunals, I trust you 
will think that it is time the public was made ac- 
quainted with the constitution of our highest court 
of appeal in judicial matters; a subject that has 
occupied the attention of a vast number of the mem- 
bers of the profession, whose consideration of it is 
likely to be revived by the remarks of the Lord 
Chancellor, Lord St. Leonards, and Lord Camp- 
bell, as reported in the Times of the 14th ultimo. 
The portion of the speech referred to, and strongly 
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animadverted upon, \fj the noble and learned lords, 
was thus reported : — 

" There was one . point of great importance to 
which he (the Solicitor-General) might advert. 
Several instances had occurred in which the House 
of Lords, sitting as a court of appeal, had fiuled to 
discharge satisfactorily its proper functions. He 
quite admitted that scarcely anything was amended 
in the'i judicial institutions of this country, until the 
recognition of the necessity of that amendment had 
been passed en, to to speak, from father to son, and 
from generation to generation ; and so it was with 
regard to the House of Lords. It was, therefore, 
doubtful how long it might be before they got a 
tribunal, in the last resort satis&ctory in its consti- 
tution. The members of the present tribunal felt 
themselves at liberty to attend or not attend as they 
pleased, with the exception of the Lord Chancellor, 
all the rest of the court were mere volunteers ; they 
attended a judicial sitting as they would a debate ; 
they felt themselves at liberty to remain during the 
whole of the arguments or not ; and the result was 
that this court, the decisions of which ought to be 
unalterable as the laws of the Medes and Persians, 
was felt to be unsatisfiictory in its constitution, and 
inferior to the lowest tribunal in what ought to be 
the accompaniments of a court of justice.** 

These i^ the observations which have generated 
the indignation of Lords St. Leonards and Campbell, 
who arrived at the conclusion that it was an attack 
upon the noble and learned lord who occupied the 
woolsack, and who presided over their lordship*s 
house sitting as a court of appeal, though the Lord 
Chancellor does not seem to have acquiesced in this 
conclusion, but to have taken the words not so much 
as an attadc upon himself as upon the judicial sys- 
tem of the House. He evidentiy partakes of their 
indignation, -though he exhibits it in a somewhat 
milder form. However, whether the learned Sdi- 
citor-General's remarks are to be construed into an 
attack against the court, or the noble and learned 
persons forming it, I do not intend to inquire ^ but 
will venture to offer a few observations upon the 
former branch of the sulgect, leaving your readers 
to draw their own conclusions. 

Though the appellate jurisdiction of the House of 
Lords is now most firmly established, and considered 
of vital importance ; few points were, after the Res- 
toration, more seriously debated than what apper- 
tained to. " ariginaV^ and what to '* appellate ** juris- 
diction; and it should be known to all who are 
favourable to hereditary power that these appeals, 
between party and party, were only first introduced 
and entered into the journals of the House in 1581. 
Any person who is desirous of pursuing the subject 
to its source, may be directed to consult Lord Har- 



oourt*s M.S. Tables; Mr. HargrAye*s preface to Sir 
Matt. Hale*s "Jurisdiction of the House of Lords;" 
the second volume of Prey's " Philosophy;** and 
" Lettres sur la Cbur de la Chancellerie et Qnel- 
ques Points de la Jurisprudence Anglaise.** 

But enough of its. original assumption of the 
appellant jurisdiction. Is it constituted to satisfy 
the ends of justice? An answer to which question, 
I think, will easily be found by a brief comparison 
of its administrative functions with those of any of 
the superior courts of common law or equity ; pre- 
sided over mosdy by those selected firom tiie most 
eminent working men of the profession ; firequentiy 
men infinitely superior in legal acumen and legal 
knowledge, to those filling the more exalted posi- 
tion of Chancellor, or those who have passed thence 
into the acting hereditary judges of the highest 
court in the land ; firom whose judgment no farther 
appeal is permitted, and to whose determination 
every subordinate tribunal must confbfm. Indeed, 
the Lord Chancellor it is well known is not nsually 
selected for those great essential qualifications which 
go to form the judge ; he is generally more of a 
political than a judicial character ; often a keen poli- 
tical partisan, chosen for his great debating powers 
and pi^ty services, and in every respect more fitted 
to shine in the senate than at the bar or on the 
bench. These are the sort of men of whom this 
Supreme Court of Appeal is formed, though there 
are now living illustrious exceptions to the rule ; but 
we have nothing to do with individuals, only with 
the institution of which they form integral portions ; 
and though it is not intended to be used as an argu- 
ment, it must not be lost sight of as a fiict, that 
others than these law lords have the right to vote 
on appeal causes ; every peer, be he law or lay, has 
an equal right. Thus, in the well-known case of the 
Queen o. 0*Connell, which was a vnrit of error to 
the House of Lords against the judgment of the 
Irish bench; it was unsuccessfblly attempted to 
divide the House, although a minority of the law 
lords had given it as their opinion that the judgment 
of the court below should be reversed, one lay peer 
9aying that he had attentively considered the subject and 
was desirow "of giving his opimon. And ^ould a 
like case arise, there is every reason to suppose that 
another such discussion would ensue before the 
hereditary juJges could be persuaded to forego the 
exercise of their valuable birthright. 

But should this jurisdiction, affecting both the 
property and liberty of the subject ef our beloved 
Queen, remain in this unsatisfactory state? For 
though it is not very probable that the lay peers 
would be allowed to join in the judgment of the 
House, as a court of law, still, in fact, their ri^t 
remains intact, as we have it upon the high authority 
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of the present Lord Chief Justice of England, that 
there is no distinction between law lords and lay 
lords known to the constitution. 

And, to return to the appellate jurisdiction, as 
usually exercised by the law lords, we have seen of 
whom that court is constituted: — the Lord Chan- 
cellor is the only functionary wbcTsits there with 
the insignia of Uie office of a judge ; the other law 
lords attend or not at their pleasure ; their services 
are gratuitous ; and they possess only the ordinary^ 
rights of peers; nor is the Lord Chancellor a 
necessary member of this high court; or are any 
particular number of acting peers necessary. Should 
there be but one or two the judicial business pro- 
ceeds, the extra number required to form *^ a House " 
being filled up by the presence of two or three 
lay peers, who are mere dummies— judicial John 
Doe*s and Richard Roe^s; but (as Blackstone has 
it), '* in whose honour and conscience the law 
reposes an entire confidence,", though th^y seldom 
even know the nature or name of the case before 
them, and usually spend their time in an offending 
alumber. What must a foreigner's feelings be, who 
comes with exalted notions of the grandeur and 
perfection of the British constitution, when told 
that those recumbent figures are the hereditary 
judges of the High Court of Parliament, of which 
Lord Coke hath said : — 

^^Si antiquitatem spectes, est vetustissima ; si 
dignitatem, est honoratissima ; si jurisdictionem est 
capadssima." 

(The learned reader will understand that this 
panegyric was applied to parliament generally). 

Again, sometimes, only two law lords, often the 
Lord Chancellor and another, sit upon appeals from, 
and, perhaps, reverse the decrees of the two Lords 
Justices of Appeal in Chancery, whose decision may 
have affirmed that of the Master of the Rolls, or one 
of the Vice-Chancellor's : men in every respect, as 
judges, their equals, often their superiors. Well, 
in this ease we have two jiidges reversing the 
decisions of three? What can be a greater farce? 
Nay, is it not a mockery of justice ? But by going 
back only so recent as the year 1850 we actually 
have ope noble and learned lord alone presiding in, 
and conducting the judicial business of this august 
court, and reversing the decision of a Vice-chan- 
cellor ; a complete master of the details and science 
of equity and jurisprudence ; who . had spent a 
laborious life in mastering its principles and apply- 
ing them to the great cases coming before him in 
bis every day practice. 

There were many of these cases thus disposed of, 
but the one to which I particularly allude, is well 
known to the profession as '^ UpJilVs Case^'^ decided 
in August, 1850, by Lord Brougham, who was then 



labouring sedulously, unaided, in the House of 
Lords, with that unbounded zeal for the good of his 
country, for which he is entitled to especial homage 
from us all ; but can it be right that one, even with 
his talents and quickness, should sit alone and in 
appeal on the decrees of a lord justice, Knight- 
Bruce, or Turner, or a Vice Chancellor Wood; 
men whose lives have been devoted to the study of 
that peculiar branch of the law? Surely, all will 
allow that the court appealed to, should be superior 
to that appealed from ; and that the court of ultimate 
appeal should be superior to all other courts. I 
say, the actual absurdity of such a state of things 
must be patent to all, and, also, that such a system 
is capable of being easily amended by having 
stationary and responsible judges: men who can 
do the best work, and who should consequently be 
paid the best price ; or, in short, by calling together 
the collective judicial talent of the several superior 
courts. It might be answered by some that in 
matters of common law the judges are called in to 
give their advice, but to this it could be rejoined, 
that the House is not bound to adopt, and act upon, 
this advice, though emanating from so great a 
source ; and, further, in appeals from the courts of 
equity, the aid of the equity judges is not called in ; 
and the decisions of these most learned men are 
often reversed by those who have never in their 
lives practised in their courts, by common law lawyers 
who swear by Lord Coke, not by the sages of equity 
lore I 

We purposely avoid entering into any discussion 
as to tlie propriety of separating the judicial from 
the political duties of the Chancellor, which is of 
itself a large field for discussion and enquiry, except 
to mention that by recent alterations in judicial 
offices, and the appointment of the two Lords Justices 
of Appeal in Chancery, the first step has been taken 
to lessen his judicial, and, probably, thereby to in- 
crease his political duties ; and to express an opinion 
how serviceable it would be (should any more 
severe change be deemed contrary to the peculiar 
genius of the constitution) to withdraw him altogether 
from the Court of Chancery, leaving in his stead 
the Lords Justices, and place with him a competent 
staff of eminent judges conversant with the different 
branches of the law in the House of Lords, or in 
some other way to constitute a permanent and 
satisfactory Court of Appeal^ so that we should no 
longer hear of such anomalies as lay peers wishing 
to set at nought the conclusious of the greatest 
authorities of our time : two judges reversing the 
decrees of three ; English judges, unconversant with 
Scotch law, reversing the decision of eminent Scotch 
lawyers ; or common lawyers reversing the decrees 
of equity judges, and such like absurdities, which 
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would shock an intelligent Frenchman were he to 
institdte a comparison between our much vaunted 
court of ultimate Appeal and the French court of 
Cassation. 

But let us pausf to enquire whether tnose noble 
and learned lords, who were so fired with indigna- 
tion at the remarks of the Solicitor-General (which, 
after all, one would think were not much out of 
place), were not aware, or had not been aware at an 
earlier period of their career^ of the inadequacy of 
the House of Lords as a court of appeal ; nay, had 
not themselres considered the subject with a view 
to remodel, or materially alter its constitution and 
mode of procedure. Let any one turn to Lord St. 
Leonards' "Law of Property, as administered by 
the House of Lords," and read the " Introductory 
Chapter " of that work, and he will soon find his 
lordship's opinion, as there iezpressed, to agree 
with that of the Solicitor-General; he will find that 
that consummate judge — ^than whom, indeed, there 
can be no greater — in discussing Uie manner in 
which O'ConnelPs appeal was conducted, after refer- 
ring to the subject at some length, ¥nriting thus : — 
^^The judgment was, therefore, reversed in the Lords 
upon the single judgment of one of the^three last- 
named lords" (meaning Lords Brougham, Cotten- 
ham, and Campbell). '^So that in every other 
court of justice the judgment would have been 
supported. This is not a desirable state of things; 
it is not the way in which the country would long 
rest content, with the administratibn of justice in 
the ultimate court of appeal." Again, after saying 
that, none of the law peers assume any judicial 
costume, he proceeds : — "This is not a trifling point ; 
for if a man is sitting as a judge, in the dxesa of 
one, he is necessarily confined to the duty he under- 
takes , he cannot with propriety engage in a general 
conversation wi& those around him : he cannot 
listen to part of the argument and then leave the 
House for a time, and read a note of the remaining 
part of the argument ;" he then goes on to show 
" that the law lords should, in assuming the attri- 
butes of judges, submit to such form and duties as 
would satisfy the suitor that they do effectually 
ftdfil the duties of judges." See these sentiments 
still more strongly expressed by the same great 
authority, in the House of Commons, in 1841, Han- 
sard, voL 56 (3rd series), 195. 

Surely all this is strongly against the suffidency 
of the constitution of the House of Lords as a court 
of appeal, but we go on ftirther and find the essential 
question itself asked, "ITcu the Home of Lords 
iatuifactorily performed its functions as the ultimate 
Court ofAppealiy and a little further on this ques- 
tion is thus answered: — "The constitution of the 
House of Lords, as a court of appeal, is as we have 



Qjeen, not such as is likely to lead to the desired 
results." 

Again (at page 48), " An effective court of appeal 
is a necessity; it can no lopger be dispensed with. 
This was said in 1883, and I venture now to repeat 
it." And he copdudes his examination of the snb^ 
ject by a statement of the various plana proposed in 
Parliament m late times for improving the appellate 
jurisdiction, one of which he himself brought befiire 
the House of Conimons, which was, in effect, * to 
abolish the court of review (which now no longer 
exists), and judidal committee of the Privy Council, 
and to add to the court of appeal in the House of 
Lords t^o Lordfr President to hear appeals, with as 
many of the forms and regulations of the superior 
courts of justice as were consistent with the jurisdic- 
tion and authority of the House. (See also Sugden's 
letter to Lord Melbourne, 1885). The same tntgect 
has also been under the oonnderation of Lords 
Lyndhurst, Brougham, and Cottenham, each of 
whom has proposed some measure to remodel the 
appellate jurisdiction of the House; and Mr. P. 
Cooper, an eminent lawyer and author, in a work 
published in 1828, proposed "that the House of 
Lords should abandon a jurisdiction which they 
have been incompetent to exercise ever since its 
first acquisition." 

Your "unlearned" readers will, doubtless, feel 
some surprise that those who strenuously advocated 
the necessity of these amendments should now be so 
sore with a person occupyin{^ the position of the 
Solicitor-General— one of the m6st eminent counsd 
of the day, having one of the largest, if not As 
largest practice— for Illustrating his subject, vis. : 
the further amendment of the procedure of the 
Court of Chancery, by an apt aUuaion to the re- 
quired amendment of the House of Lords as a court 
of appeal. Why should not ^ Richard Bethell, in 
1855, repeat what had been ui^d by Sir Edward 
Sugden in 1825? The former evidentiy tlunking 
(and who does not agree with him ? ) that the IGgh 
Court of Chancery is more efiident as a court of 
appeal than the House of Lords. The lattei^, then, 
in 1825, thought that when the Lord Chancellor 
appealed from himself to the House of Lords it was 
like the appeal of the andent Gredan firom " Philip 
drunk to Philip sober," with one small exception^ that 
the appeal in the Chancellor's case was firom "Philip 
sober to Philip drunk.^ Surely Lord St. Leonards 
has not cited his opinion upon a subject that has 
caused him so much laborious consideration, as he 
could justly be likened to another gifted person (of 
a different country and sex), who wrote a heart- 
stirring' and universally-admired book upon slavery 
in the American States, and then so easUy forgot 
the evils of the system which ihi had so magmfi* 
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eenlly exposed as to become the pfttron of the white 
sUvcry of Englsod. However, old sge, we know, 
brings with it an antipathy to change, and a love of 
cjdating institutions, or, as it has been eloquently 
■aid of one who forms an extraordinary exception to 
the axiom— himself our greatest labourer in the 
field of law reform : — 

*^ Some men are strongly pr^udiced in fiivour of 
a system under which they have been bom and 
bred; they love tiie mysteries in which they have 
spent so much time in learning, and they do not like 
the rude hand which would sweep away the cob- 
webs, in spinning which they have spent their toil, 
their days, perhaps for half a century.** 

But while the scruj^es of such men are receiving 
just attention, we cannot allow human affairs to stand 
still any more than that the sentiments of their old 
age should blot out the recollection of their past 
greatness. 

Who can deny that, in this great age of progress 
whieh has developed the vast power of steam, and 
by means of the electric wire, enabled us to hold 
eonverye with our fellow creatures die other side 
of the universe — ^the amending hand should be raised 
to eradicate and uproot the evils of our juridicial 
system, the rude and crude devices of our fore- 
ftthers, litf-adapted to the refinement of modem 
tastes and requirements of modem society. 

The unreformed institutions of our once famous 
Alfred, though sufficient for the period when they 
were used, would be intolerable now; and such 
would be the effect of many laws now unrepealed, 
but practically obsolete. The edifice of public 
jusdoe may be grand and imposing when viewed 
from a distance ; admirable are its general features, 
Qseftil are the workings of its inward machinery, but 
when each par^. is brought into separate operation, 
there are deft* .lendes, which, if seen with the whole, 
mre Isid open to the naked eye. 

OuQ system of jurisprudence is revered by us, not 
as presenting an almost perfect theory, but as pre- 
senting the means to attain the ends of positive and 
substantial justice ; to take from him who ui^justly 
holds ; to restore to him who has been unjustly de- 
prived ; in fine, knowing that aU human institutions 
most necessar^y be imperfect, it should be our aim 
to attain some practical good, which can only be 
obtained by a careful review of our ancient constitu- 
tion anl laws, by men Sufficient for the great occa- 
sion; and should those who have arrived to the 
highest pinnade of power, ignore the prindples of 
their middle life, of .their mental manhood, we must 
IcMk to the press — ^that great engine of civilisation — 
to popularise the subject ; to bring it down to the 
.nnderstaoding of men of common sense ; for there 
n^ttw bhAches of our law that do not require 



more or less revision, but se long as the press 
throws its electric light upon the subject; we do not 
despair of obtaining an ample meed of law refbrm. 
Some early instidment of which I sincerely trust will 
provide some efficient remedy fi>r what I think haa 
been shown to constitute a glaring defect in the con- 
stitution and procedure of the gpreatest tribunal 
known to our law.* I renuun, sir. 

Tour obedient servant^ 
Bromsgrove, SqU. 11, 1856. B. H. S. 



NOTES OF LEADING CASES. 



BANKRUPTCY.— iVoo/—Cojif»fi4/«rt HoMftVy— 
12^ 13 Vict, c, 108, s. 178— XtoW/iT^ to pmf money 
at teveral time$ on several eonimgeneiu — Certifieateno 
har—'Policy of auwranee — Covoiant to pay premium 
and to repay premiums paid hy covenantee [Young v. 
Winter, 25 Law Tim. Rep. 183 ; Warburg v. Nicker 
or Tucker, Week. Rep. 555 ; S. C. 1 Jur. N. S. 
871].— The two cases just dted, the former bemg in 
the Common Pleas, and the latter in die Queen's 
Bench, are in conflict upon a point of extreme im- 
portance connected with the liability of a bankrapt, 
to pay after his certificate future premiums on a 
policy of assurance on his own life, which, prior to 
his^ bankruptcy, he had assigned and covenanted to 
pay the annual premium, and if he did not then, 
that he would repay the assignee of the policy all 
moneys which he should pay for such premiums. 
In the former case, the Court of. Common Pleas 
held that the bankmpt was discharged f^om his 
covenant to pay the premiums, by sees. 177 and 
200 of the Bankmpt Consolidation Act (the 12 k IS 
Vict. c. 106)i but that he was liable on his covenant 
for not keeping up the policy. Li the latter case 
(Warburg v. Tucker or Nicker), the Court of 
Queen's Bench held that the bankmpt was Uable both 
for not keeping up the premiums and for not repay- 
ing the amounts paid for premiums by the assignee 
of the policy. The question turns on sec. 178 of 
the Bankruptcy Consolidation Act, which enacts 
** that if any trader, who shall become bankrapt 
after the commencement of this act, shall have con- 
tracted, before the filing of a petition for ac|judica- 
tion of bankmptcy, a liability to pay money upon a 
contingency which shall not have happened, and the 
demand in respect thereof shall not have been ascer- 
tained before the filing of such petition, in every such 
case, if such liability be not proveable under any 
other provision of this act, the person with whom 
such liability has been contracted shall be admitted 
to claim for such sum as the court shall think fit ; 
and after the contingency shall have happened, and 
the demand in itspect of such liability shsU have 
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been ascertained, he shall be admitted to prove 
such demand, and receive dividends, with the other 
creditors, and, so &r as practicable, as if the contin- 
gency had happened, and the demand had been 
ascertained before the filing of such petition, but 
not disturbing former dividends, provided such per- 
son had not at the time such liability was contracted 
notice of any act of bankruptcy by such bankrupt 
committed : provided also, that where any such 
claim shall not have, either in whole or in part, 
been converted into a proof within six months after 
the filing of such petition, it may, upon the applica- 
tion of the assignees, at any time after the expira- 
tion of such time, and if the court shall think fit, 
be expunged, either in whole or in part, firom the 
proceedings.'' The 200th sec. of the same act pro- 
vides that the certificate is to discharge the bank- 
rupt from all debts due by him when he became 
bankrupt, and " from all claims and demands made 
proveable under the bankruptcy." In Young v. 
Winter it appeared that the defendant being in- 
debted to the plaintiff, and, to cover further ad- 
vances, assigned to him a policy of assurance on 
the defendant's life, and covenanted to pay the 
annual premiums ; and, if he did not, Uiat the 
plaintiff might pay them, and the defendant would 
repay the plaintiff with interest. The defendant 
afterwards became bankrupt and obtained his certi- 
ficate. A premium accruing due after his bank- 
ruptcy and being unpaid by the defendant, the 
plaintiff piud it and sued the defendant upon his 
covenant for not keeping up the policy by paying 
the premium, and for not repaying the plidntiff ; it 
was held, on demurer to the defendant's plea of 
bankruptcy, that the defendant was not discharged 
from liabihty as to the first breach of covenant by 
the above sees. 178 and 200 of the Consolidation 
Act, but was as to the second breach. According to 
the report, there was no judgment, but the court 
made various remarks during the course of the 
arguments. In the other case of Warburg v. 
Nicher or Tucker, an elaborate judgment, which 
we shall notice presently, was delivered, to the 
effect that a demand arising upon an undertaking, 
which creates a liability to pay money at several 
different times, if several contingencies shall happen 
at those several times, is not a demand proveable in 
the Bankruptcy Court, under the above 178th sec., 
and is not therefore barred under the 200th sec. by 
a certificate of conformity. In that case the de- 
claration set out a deed by which the defendant, as 
a security for a debt due from him to the plaintiff, 
assigned to the plaintiff three policies of assurance, 
and covenanted to pay the^annual premiums, and 
that if he should neglect to make such payments, it 
should be lawful for the plaintiff to pay the pre- 



miums, and that the defendant would on demand 
pay to the plaintiff all moneys so paid. The de- 
claration then assigned two breaches, viz., first, that 
the defendant did not pay the premiums ; secondly, 
that the plaintiff paid them, and yet tiie defendant 
had not repaid the pluntiff on demand. The de- 
fendant put in a plea of his certificate, under an 
adjudication of bankruptcy, obtained subsequendy 
to the exeeution of the deed of assignment. On 
demurrer thereto by the plaintiff, the court held the 
certificate 4o be no bar. In delivering the judgment 
of the Court of Queen's Bench, Lord Campbell 
said: — 

" Successive bankrupt acts have progresively in- 
creased the classes of demands to which a certificate 
under a bankruptcy is a discharge ; and the fi«mer 
of the last act seems to have wished that by the new 
section which he has introduced a certificate should 
be a bar to all liabilities whatever arising before the 
bankruptcy, so that the certificate should enable the 
bankrupt to start a new man, without the risk of 
any dum rising up against him in respect of any 
contract, obligation, or engagement he had ever 
entered into before his bankruptcy, however great 
the difficulty might be in enabling those who had 
or might have future or contingent or unliquidated 
claims upon him to come in under the bankruptcy, 
and, proving the probable value of their claims at 
the time of tiie bankruptcy, to receive along with 
the other creditors a proportional dividend. A 
considerable progress has been made in extending 
the protection of the certificate to antecedent de- 
mands, but the object does not yet seem to us to 
be completely effectuated ; and we think the liability 
in respect of which the present action was brought 
still remains undischarged. 

" By deed between these parties, the defendant, 
as a security for a debt of £2,450 due from him to 
the plaintiff, assigned to the plaintiff three policies of 
assurance— one for £1,000 on the defendant's own 
lite, under the annual premium of £46 Os. lOd. ; 
another on his own life for £500, under the annual 
premium of £28 16s. 3d. ; and a third on the life of 
his wife for £1000, under the annual premium of 
£50 19s. 2d. , and he covenanted punctually to pay 
the annual premiums on the policies assigned, and 
it was declared that if he should neglect to make 
such payments, it should be lawful for the plaintiff 
to pay the premiums which might become payable 
for keeping on foot the said policies respectively, or 
for effecting or keeping on foot any other policy or 
policies in lieu thereof, and that the defendant 
would, on demand, pay to the plaintiff all monies so 
paid, with interest. The declaration in very general 
terms assigns two breaches — ^first, that the defen- 
dant did not pay the premiums on the policies; and, 
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secondly, that although the plaintiff had advanced 
the premiums to keep the policies on foot, the 
defendant had not, on demand, repaid him the 
amount. To the whole declaration the defendant 
pleads his certificate under a flat in bankruptcy 
sued out against him subsequent to the execution of 
the deed, without evep alleging that it was subse- 
quent to the breaches. 

" It appears to us quite clear that the certificate 
can be no bar as to the first breach. The covenant 
to pay. the premiums of assuran<;e on the three 
policies did not constitute ^ a liability to pay money 
upon a contingency** The covenant is absolute, 
and the machinery jyovided for admitting a claim 
and proof under this sectiop is wholly inapplicable 
to such a demand. 

^* Although there may be more doubt as to the 
second breach, we think that on this likewise the 
plaintiff is entitlcfd to our judgment. We do not 
consider the objection reUed upon by the plaintiff*s 
counsel, that* the covenant from which the demand 
originates was to pay money to the assurance offices, 
and not to the plaintiff personally, tcrbe fatal. The 
statute speaks of * a liability contracted by a bank- 
rupt to pay money upon a contingency which shall 
not have happened, and the demand in respect 
thereof shall not have been ascertained, before the 
filing of the petition,' without saying that the liability 
must be to pay directly to a creditor. Here the 
payment ought to have been by the defbidant to the 
assorance offices, but for the benefit of the plaintiff 
as a creditor, that the security for his debt mighl be 
preserved ; and the plaintiff having himself paid the 
premiums, or having re-assured after the policies 
assigned had been forfeited, the defendant was 
directly to repay him the amount of the sums so 
advanced, with interest. But we do not think that 
provision is made by the section for a case like this, 
where there are to be snccesdve payments on suc^ 
oessive contingencies during the whole of .the lives 
of two individuals, and the life of the survivor. The 
plaintiff, in seeking a remedy under the fiat, must 
first have made a claim for such a sum as the court 
should think fit. It is difficult .to say on what prin- 
dple the court could proceed in Ifizing this sum. 
Bat supposing a sum to be fixed, insuperable diffi- 
culties present themselves before the plaintiff cotdd 
be entitled t6 receive dividends with the other 
creditors. Hie successive contingencies here on 
which the defendant becomes liable in consequence 
of the breach of the covenant are the non-payment 
by the defendant of the annual premium fh>m year 
to jefx on each of the three policies, the plaintiff 
paying these premiums, or re-assuring after the 
policies were forfeited, and the plaintiff making a 
dtoiand nppn the defendant for the amonnt of th^ 



money so advanced. But the^ section seems to con- 
template only thehappeningf of one contingency, 
whereupon the whole deznand in respect of the 
liability shall he awertained,; and thereupon he 
shall be admitted to prove such* demand, and receive 
dividends with the other creditors. Suppose that 
there had been a single default on the part of the 
defendant in non-rpayment of one. annual piremiuni 
on one policy, it would only be by reason of this 
default that the plaintiff could make a demand and 
be entitled to a dividend. Notwithstanding the 
defendant's bankruptcy and certificate, he might pay 
or cause to be paid all the other premiums accord- 
ing to his covenant, and the contingencies on which 
subsequent payments were to be made liy himself 
to the plaintiff might never happen. The section 
seems to contemplate and to make provision only 
for one demand, depending upon the happening of 
one contingency. 

'^ The question here is, whether the certificate is 
a bar in respect of payments 'made by the plaintiff 
by reason of any and all breaches Of the covenant 
which had occurred before the bringing of this 
action, or which may occur at any time during the 
lives of the defendant and his wife, or the life of the 
survivor. Now, for the happening of subsequent 
contingencies, on which a fresh liability under the 
covenant would attach, no provision appears to be 
made ; so that there could be no further proof^ and 
for subsequent breaches no division could be ob- 
tained. The words ^ so far as practicable' occur, 
but they are only -applicable to the receipt of divi- 
dends by reason of one contingency having happened. 

*^Our attention was likewise properly drawn to 
the words in the proviso, 'that where any such 
claim shall not have, either in whole or in part, been 
converted into a proof within six months," &c., the 
claim may be expunged. But this appears to us to 
refer only to successive proofs upon the happening 
of one contingency in respect to one demand, and 
not at all to justify successive proo& upon succes- 
sive contingencies for a long or indefinite period of 
time. Indeed, this construction would be whoUy 
inconsistent with the established procedure under 
the bankrupt laws, whereby the property of the 
bankrupt is equally distributed among all his credi- 
tors, and the duties of the assignees and all acting 
under the fiat are with reasonable dispatch to be 
brought to a conclusion. In any attempt to admit 
the covenantee in such a case to have a value put 
upon the whole covenant, and to receive dividends 
with the other creditors, the difficulties appear 
eqiudly insuperable as thoce which induced the 
Court of Common Fleas to hold vfk Thompson v. 
Thompson (2 Bing. N. C. 168), and this Court m 
Amott vv Holder (17 Jnr. 318), that the surety fox 
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tlM payment of an maakty wm not diacfaarged by 
his eertificate. 

''It appean to na, therefore, that to effect the 
complete diacharge of a bankrupt from all liability 
in reapeet of aneh a deed aa thia, the ftother inter- 
poaition of the Legialatore ia atill neeeaeary; and 
that in thia caae we are bound on both breachea to 
giye— Judgment for plaintiff.** Yomtg v. Winter^ 
S6 Law T!m. 163.) 

BANKEBa— ZMiKfily of in cote of payment of 
forged order or cheque of customer [vol. i. p. 241] — 
Negligence of customer in facilitating forgery^ by care* 
lesshf keeping docmMnts^ seal, f^-^Payment on forged 
documents IBank of Ireland y. Evans^ Trustees^ 
Week. Rep. 673 ; S. C. 26 Law Tim. Rep. 272].— 
Thia-caae, which ¥raa a deciaion of the Houae of 
Lorda from the Inah Courta, fhmishea an apt illua- 
tnition of the rule atated 1 Chron. p. 241, that 
payment on a forged cheque or order ia not a pay- 
ment aa between the banker and the cuatomer 
whoae name ia forged, unleaa where the ibrgery haa 
been committed by reaaon of the want of due caution 
on tiie part of the cuatomer. Thia ia the doctrine 
of Toung y. Grote (4 Bing. 263). In the caae of 
Colea y. Bank of EngUnd (10 Adol. and £11. 437), 
the aubaequent conduct of the cuatomer waa held to 
amount to a ratifieatiDn of the forged tranafera, but 
thia caae ia a doubtful one, as will presently be aeen. 
The caae of the Bank of IreUnd y. Evana' Truateea, 
alao illuatratea the doctrine of negligence which we 
haye before referred to aa affecting the righta of a 
party to aue where he haa been the inducing cause 
to the ixgury or wrong {ante^ p. 92). It there ap- 
peared that a corporate body (the plaintiffa in the 
action) having atock atanding in their namea in the 
hooka of the Bank of Ireland (the defendanta in the 
action), gave their common seal into the custody of 
their secretary, who then fraudulently, from time to 
time, during a period of four years, affixed the aeal 
to powers of attorney, authorising the transfer by 
degrees of the stock ; procuring also for each of 
such forged powers the attestation (as required by 
statute) of two persons that the seal of the corpora- 
tion had been duly affixed. Held, affirming the 
judgment of the Irish Exchequer Chamber, that the 
negligence, if any, of the corporation, in the custody 
of their common seal, was too remotely connected 
with the transfers to preclude them from alleging, 
aa against the bank, that the transfers were invalid, 
for the negligence to disentitle the plaintiffs to 
recover must be in or immediately connected with 
the tranafer itaelf. On the trial, the Irish Lord 
Chief Justice directed the jury that if they believed 
the evidence offered by the plaintifis in support of 
the iaauea, the aaid five documents purporting to be 
powers of attorney were all forgeriea; and that, 



believing them to be ao, they were bound to fhid a 
verdict for the plaintiffa, unleaa they ahould be of 
opinion upon the evidence and come to the condu- 
aion that the uae made of the common aeal of the 
corporation, whereby the defendanta were impoaed 
on and defhmded, waa cauaed exduaively by the 
neglect or defitult of the plaintiffa, and in that caae 
the jury ahould find a verdict for the defendanta ; 
and hia Lordahip inatrueted and told the jury that 
in conaidering whether the uae ao made of the 
common aeal of the plaindfia waa the exduaive 
cauae of the impoaition and fraud practiaed on the 
defendants, they should consider whether there waa 
any neglect or default on the part of the defendanta 
in examining the aaid powera of attorney or inquiry 
into their genuineneaa, and that if they were of 
opinion that that there waa auch neglect or diefiuilt, 
and the aame in any degree contributed to the aaid 
impoaition and fraud, they ahould find fi>r the 
plaintiff. And counael on behdf of the aaid plain- 
tifia then and there objected to the aaid charge, and 
aubmitted that the aaid chief juatice ought not ao to 
have charged the jury, but ahould, on the contrary, 
have told them, and the counsel for the plaintiffii 
called on and required hia Lordahip to tell the juiy, 
that if they believed that the aaid documenta pur- 
porting to be powera of attorney were forgeriea, the 
jury ahould find for the plaintiff notwithatanding 
the evidence adduced and relied on in aupport of 
the allegation of auch defimltor neglect on the part 
of the plaintifis ; but hia Lordahip then and there 
refhaed ao to charge the jury; and counael on 
behalf of the plaintiffa then and there further called 
on and required the chief juatice to inform and 
direct the jury that, if they believed upon the 
evidence that the plaintifis did not previoualy 
authoriae, and were not privy to the affixing of 
their common aeal to the aaid alleged five powera 
of attorney, or any of them, and did not by any 
subsequent act adopt tl^ said powera of attorney, 
or any of them, or the transfer of the atock of the 
said pluntiffs, made under the authority or colour 
of them, or any of them, they should find for the 
plaintiffs. Referring to this summing-up, B. Parke 
(who delivered the opinion of the judges summoned 
to hear the arguments), said, *^ Without adverting 
to the former part of the summing-up, upon which 
many criticisms have been made, we think the last 
part cannot be supported. The Lord Chief Juatice 
evidently meana that, though the inatrumenta were 
forgeries, there was evidence adduced on the part 
of the defendanta of auch default or neglect on the 
part of the pluntiffs as to warrant a finding for the 
defendanta. Now, we all concur in opinion that 
the evidence given, which was only of a supposed 
negligent custody of their corporation-aeal by the 
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trnsftes, in leaving it in the hands of Grace* 
whereby be was enabled to commit the forgeries, 
is not sufficient evidence of that species of negli- 
gence which alone would warrant a jury in finding 
that the plaintiff was disentitled to insist on the 
transfer being void. We concur with Jackson, Ball, 
Cnunpton and Torrens, JJ., and Lefroy G. J., in 
thinking that the negligence which would deprive 
the plaintiff of his right to insist that the transfer 
was invalid, must be negligence in or immediately 
connected with the transfer itself. Such was the 
case of Ymng v. Grote^ 4 Bing. 263, on which great 
reliance was placed in the argument at your Lord- 
ship's bar. In that case it was held to have been 
the tMt of the drawer of the checyae, that he 
misled the banker on whom it was drawn by want 
of proper caution in the mode of drawing the cheque, 
which admitted of easy interpolatiojti, and conse- 
quently that the drawer having thus caused the 
banker to pay the forged cheque by hia own neglect 
in the mode of drawing the cheque itself, could not 
complain of that payment. The present case is 
entirely different If there was negligence in the 
custody V>f the seal, it was very remotely connected 
with the' act of transfer. The transfer was hot the 
neeessazy or ordinary or likely result of that negli- 
gence. It never would have been, but for the 
occurrence of a very OEtraordinary event, that 
persons should be found either so.dishonest or so 
careless as to testify on the &ce of the instrument 
tiiat they had Seen the seal duly affixed. It is quite 
unpossible that the bank could have maintamed an 
action for the n^ligence of the trustees, and re- 
covered the damages they had sustained by reason 
of their having made the transfer. If such negli- 
gence could disentitle the pUuntiff, to what extent 
isittogo? If a man should lose his cheque-book, 
or neglect to lock tiie desk m which it is kept, and 
a servant or stranger should take it up, it is impos- 
sible in onr (opinion to contend that a buiker paying 
his forged cheque would be entitled to charge his 
customer with that payment Would it be con- 
tended that if he kept his goods so negligentiy that 
a servant or stranger' took them and sold them, he 
must be conridered as having concurred in the sale, 
and so be disentitled to sue for their conversion on 
a demand and refusal ? It is dear, we think, that 
the negligence in the present case, if there be any, 
is much too remote to affect the transfer itself, and 
to cause the trustees to be parties to misleading the 
bank in making the transfer on the forged power of 
sttomey. Much reliance was placed, in the course 
of the argument, on the case of Coles v. The Bank 
of England, 10 Ad. fie Ell. 437, as an authority for 
the admission of evidence of negligence not imme- 
diately connlected with the particular transfer. The 



case furnishes no such authority. On considering 
the judgment of Lord Denman, it seems clear that 
the court adopted the argument of the counsel for 
the bank, that the principal question was, whether 
it could be made liable to replace stock transferred 
by a person professing to act for the proprietor, 
after the proprietor has recognised th^ transfers by 
receiving dividends on the reduced amount This 
negligent conduct of the plaintiff in receiving divi- 
dends on the sum to which the stock was reduced 
by a forged transfer, was treated by the court as 
evidence of ratification of those transfers by which 
the stock was reduced to that amount; and on that 
ground the court seems to have proceeded. Nothing 
of that kind occurred in the present case. Whether 
that case is altogether satisfi^tory, is not a matter 
to be now considered by us. It is enough to say 
that it doeJB not apply to Uie case now before your 
Lordships.** And the Lord Chancellor said : 'VThe 
direction of the very Teamed judge who tried the 
ease was clearly not warranted by law. This 
direction was, diat if the transfer was caused by 
such, negligence as^ that of which evidence has been 
given on the part oflhe corporate body, then that 
the bank were absolved. I appr^e&d that there 
is no such prindi^le of law. I think lit has -Seen 
fidrly put (whether in the argument or in some casoi 
I forget) that there most be either something that 
amonnte to an estoppel, or sometlung that amounts 
to a ratification, in order to make the negligence a 
good answer. Now, the case of Young v. Cfrote 
went upon that ground (whether correctiy arrived 
at in point of fiict is immaterial), that the plaintiff 
there was estopped firom saying that he did not sign 
the cheque for jCS50. And if the circumstances are 
such, whether arisihig firom negligence or firom any 
other cause, that, as betwe^ the customer and his 
banker, the customer is estopped firom saying that 
he did not sign the cheque for a particular amount, 
that, as between them, is just the same as if he had 
signed it. Therefore, tako^ that view of the facts, 
the case may be well sustained, and appears to hav^ 
been well decided. The other doctrine, that of 
ratification, is well illustrated by the case of Coles v. 
The Bank of England. There the court of Q. B. 
considered that the conduct of the owner of the 
stock, in subseqnentiy signing firom time to time 
receipts for reduced sums, when the sums had been 
reduced by previous forgery, was in truth a ratifica- 
tion of what had previously taken place. Whether 
I should have arrived, upon the question of fi^t, at 
the same conclusion, is a matter upon which I do 
not feel myself called upon to speculate. That 
certainly seems to me to be rather a strong result. 
But, coming to that result, the eonsequence naturally 
and necessarily followed, whether forgery or no 
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forgery, that, if the party injured by the forgery 
chooses subsequently to ratify what has been done, 
then, as between him or her and the person who 
acts upon it, the ratification would be just as good 
as if it had been the previous act of the party. ^* 

SOLICITORS PRACTISING IN COUNTY 
COURTS— PRISON INSOLVENCIES. 



A case, reported in the daily papers of the 8th of 
August, of an application to the Insolvent Debtors* 
Court in London by a country solicitor, for leave to 
practise in prison insolvencies in the County Court 
at Maidstone, has attracted attention to what by 
some is considered as an ii\jusUce to the body of 
practitioners, excepting the privileged few. It ap- 
peared that the judge of the County Court at Maid- 
stone, in compliance with what we believe is a very 
common rule with other County Court judges, had 
limited the practice in prison insolvencies there to 
two attorneys, which, it was alleged, amounted to 
granting them a monopoly, and contrary to the 
spirit, if not the letter, of sec. 27 of the Solicitors' 
Act, the 6 & 7 Vict. c. 78, by which any person 
admitted in the Superior Courts is entitled, on pro- 
ducing his admission therein, to be admitted as an 
attorney in any other of the said courts, or in any 
inferior court of law in England and Wales, upon 
signing the roll of such other court, and shall there- 
upon be entitled to practise as an attorney therein 
in like manner as if he had been sworn in and ad- 
mitted an attorney of such court. The chief com- 
missioner, however, held that the court had a 
discretion to admit fit and proper persons only, and 
that the court will not admit an attorney to practice 
in prison insolvencies in the country without the 
recommendation of the County Court judge of the 
district. The chief commissioner in his judgment 
in this case (which has since been reported in 25 
Law Tim. Rep. 318), said :— 

" That he quite concurred that everything done in 
insolvency should be done by respectable men 
practising in other courts; but if this motion was 
meant to alter the practice of the court in country cases 
as to the admission of attorneys, he would not 
do so without consultation with his learned brethren. 
He might, however, comment on this particular case, 
and the causes which led to the very special manner 
in which the court had dealt with these country 
applications. While the commissioners went the 
circuits themselves, they had opportunities of noticing 
the practice of all country attorneys. Of course, 
men living at Carlisle would practise in the gaol there; 
and so it was in other towns in which gaols were 
pitimted, and it was thought highly expedient for 
the benefit of the prisoners, that there should be a 



limit to the number of persons practising. But there 
was a great difierence of opinion in some parts of 
England amongst attorneys, aa to the desirablenesa 
of engaging in this practice. In some places no 
respectable man would go into a gaol^ but there was 
no such feeling in other places. The commisaionerB, 
therefore, exercised a discretion according to the 
circumstances of the place. K there were men who 
did their business well, they were anxious to continue 
them. When the Protection Acts were introduced, 
some alterations were made in that court as to the 
admission of attorneys. All persons, whether 
prisoners or not, might then come to the court od 
very short notice ; and it was thought reasonable to 
enable parties so situated to employ their own 
attorneys. In London the practice in these eonrts 
was consequently thrown open to the profession, and 
that being so in protection cases, they could not 
make a distinction in prison cases. But, with respect 
to country cases, as the commissioners no longer 
went on circuit, they could have no personal know- 
ledge of the respectability of practitioners or the 
circumstances of the localities, and they had to trust, 
as a matter of necessity, to the recommendations of 
the judges of the Co. Courts. The applications were 
usually dealt with by the chief clerk; but in his 
absence he had sent for his book, which he 'foupd 
contained some ingredients not mentioned in this 
affidavit. On the 13th of June the petition to which 
he alluded was filed, and the applicant then applied 
to the judge of the Co. C, and all that he is reported 
to have said was, that he was satisfied with the 
practitioners there. An application was then made 
to him for leave to act in a particular case at 
Maidstone, and he supposed that for good reasons 
the application was granted. Mr. Stoddart went to 
Maidstone and did the business, and there the matter 
ended. He was not going to make general rules 
without good cause shown for altering the existing 
rules. The learned counsel had only brought 
forward suggestions to iUustrate what was called a 
grievance. There was nothing, in the affidavit about 
this attorney residing at Maidstone, and he did not 
see anything that illustrated in the smallest degree 
what was called a. grievance. The motion would, 
therefore, be refused, a^d the rules of the court must 
be complied with. 



SOLICITORS' RETAINERS IN EQUITY 
PROCEEDINGS. 



The courts have firequently shown a great inclina- 
tion to fix a liability on solicitors, and in no matter, 
perhaps, more so than in the case of retainers by 
their clients. The rule laid down is that, if any 
question is raised by a party to a suit respecting the 
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employment by him of a solicitor, the retainer must 
be produced by the latter, otherwise the court will 
consider that there has been no employment, unless, 
indeed, the solicitor can show a clear case of acqui- 
escence on the part of the client in the proceedings 
taken by the solicitor. Thus, in the case of Knight 
V. Pinner (6 Beav. 174), the master of .the rolls 
held that a solicitor ought, before filing a bill, to 
take written instructions from all the parties to it, 
and if he fill a bill with the authority of some only, 
the party who has not given any • authority, may 
apply to have his name struck out of the bill, and 
the solicitor will be ordered to pay the costs. Where, 
indeed, the alleged client is the sole plaintiff in the 
bill, the application is to dismiss the bUl, and for 
payment of the costs as between the solicitor and 
client by the solicitor filing the biU. This was so 
done in Allen y. Bone (4 Beav. 493), referred to 
presently. In the above cited case of Ejiight v. 
Pinner, or Pinner v. Knight, a motion was made to 
have the name of Thomas Knight struck out of the 
bill as a plaintiff, on the ground that the suit ha4 
been instituted without his authority, he never 
having heard anything about it till just before the 
application. It appeared that a Mr. Galsworthy, as 
the solicitor for the plaintiffs, had filed the bUl at 
their request ; he had not got the written consent of 
Thomas Knight, but his brothers, the co-plaintiffs, 
had given him instructions on behalf of all, and in 
this he understood that Thomas Knight had ac- 
quiesced. Lord Langdale expressed himself as sur- 
prised that a solicitor should venture to file a bill 
on behalf of a party without a previous consent in 
writing. He said that solicitors were bound to get 
such an authority, and though the interests of 
their clients sometimes induced them to file a bill 
without it, still they did it at their own risk. He 
admitted that they were not always to blame for 
this course. It was, however, most imprudent' 
for them to proceed without getting the requisite 
authority, because if any question respecting the 
institution of the suit was raised, it was absolutely 
necessary that it should be produced, and if it could 
not, the solicitor must prove that the client ac- 
quiesced in what was done. In that case, it ap- 
peared that the solicitor had held no communication 
with Thomas Knight ; he was, however, exposed to 
risk by trusting to his brothers. It was impossible, 
however, the master of the rolls said, for the court 
to arrive at the truth, and as the solicitor had not 
made out his case, he must suffer; any supposed 
advantage to the parties could not be considered. 
This party had a right to say that the suit should 
not be instituted in his name. As to the costs, the 
solicitor might perhaps obtain them from those who 
gave the instructions j but as no authority for 



filing the bill was proved, and as it did not 
appear that Thomas Kuiglit had acquiesced, his 
name must be struck out ot' the record as a plaintiff, 
but the remaining plaintiffs must have leave to add 
his name as a defendant. The costs of this motion 
must be paid by the solicitor personally. The re- 
cent case of Atkinson v. Abbott (25 Law Tim. Rep. 
314), decided by V. 0. Kindersley, may be con- 
sidered as having carried the rule of the court as to 
the retainer to the extreme of harshness against the 
solicitor, and it cannot but be useful to note it here for 
the benefit of our readers, lest they should unwarily 
fall into a similar trap. It appeared that a solicitor 
obtained a written retainer from a client authorising 
him to proceed against the trustees and executors of 
hiS' client's fiither's will, to obtain the probate there- 
of, and to take such proceedings as might be con* 
sidered expedient to obtain an account of the trust 
property under the will ; the solicitor accordingly 
took proceedings in the Ecclesiastical Court, and 
afterwards filed a bill in an administration suit in 
the Court of Chancery on behalf of his client. 
Subsequently the client moved to take the bill off 
the file, as having been put on without proper 
authority. It was held that such written retainer 
did not authorise the institution of a suit in this 
court, and that the bill must therefore be taken off 
the file accordingly, on the same terms as we have 
above seen were imposed in Allen v. Bone (4 Beav. 
493). The V. C. also laid it down as a rule in such 
cases that if a solicitor relies upon a written retainer 
as an authority for instituting a suit in the Court of 
Chancery, the retainer should explicitly and clearly 
state such object (Atkinson v. Abbott, 25 Law Tim. 
Rep. 814). His Honor said: "With reference to 
Lord Langdale's observation in Allen v. Bone (4 
Beav. 493), the retainer or written authority given 
by a client to his solicitor, ought, in a case of this 
kind, to be not merely one " to take the account,*' but 
to institute a suit for that purpose. That is if a suit is 
instituted to take the accounts of the estate of the 
testator, • a written authority for that should be 
shown by the solicitor. A^aplicitor would not be 
doing his duty if he took from an ignorant client a 
vague authority for such a step. The instrument 
upon which he acts should be substantially clear, 
plain, and explicit. But what are the surrounding 
circumstances of this case ? The testator died in 
1821, having devised and bequeathed his real and 
personal estate to two persons named Abbott and 
Stephenson, as trustees and executors, and the final 
distribution of the property was to be when his 
youngest child attained the age of twenty-one. 
When the retainer was given by the plaintiff to 
Brackenbury, the executors had not proved the. 
will ; they had not then, or at all events had not > 
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firom 1821 to 1852, given any account to their ces- 
tniB que trust of the testator's estate. No account 
appears indeed, so far as I can see, to have been 
ever rendered by them. Well, in that state of dr- 
enmstances, the plaintiff gives Brackenbury the 
retainer. That retainer is, I think, a sufficient 
' authority to him to institute a suit to obtain probate 
in the Ecclesiastical Court, and to take such pro- 
ceedings 83 may in that court be necessary to an 
account. But it was said that the account sought 
could only be obtained in an administration suit, 
That the Ecclesiastical Court could not take cogni- 
zance of such a suit, and, therefore, that the re- 
tainer must have meant to authorise a suit in this 
court. That is an interpretation however, which I 
think no unprofessional man would put upon the 
language of this retainer, and it is one which the 
plaintiff certainly did not put on it. The retainer 
then appears to authorise no more than the 
taking of proper steps for probate and an account 
in the Ecclesiastical Court. Brackenbury himself 
seems so to have in reality considered it ; for when 
he had obtained it and the sidt in the Ecclesiastical 
Court was abandoned, he did nothing till he filed 
this bill two years afterwards without any consulta- 
tion with his client in the meantime. If Bracken- 
bury had applied to the executors and they had 
rendered an account independent of the suit in the 
Ecclesiastical Court, the retainer would have been 
satisfied. It appears to me, then, that this retainer 
was no authority for filing this biU. I do not mean 
to say that no retainer can under any circumstances 
authorise a solicitor in filing a biU without specifi- 
cally and in terms so stating ; but I do say, that if a 
solicitor relies upon a written retainer as an author- 
ity for instituting a suit in this court, the retainer 
should explicitly and clearly state such an object. 
I have said that I think there was no acquiescence 
on the part of the plaintiff in Brackenbtuy's pro- 
ceedings here, and as this retainer did not authorise 
^im to file this bill, I must declare that this bill be 
taken off the file on the same terms as in Allen v. 
Bone."' 



NUISA'NCES REMOVAL ACT (18 & 19 Vic. 
c. 121 ; ante, pp. 84, 85). 



We have noticed the principal provisions of the 
act of last session (cap. 121), being the act to conso- 
lidate and amend the Nuisances Removal and 
Diseases Prevention Acts, 1848 and 1840, — t. e., 
the 11 & 12 Vic. c. 123, and the 12 & 13 Vic. c. Ill, 
but we deferred to the present opportunity a notice 
of those Flh)vi8ion8 of the act which relate to the pro- 
cedure for putting it in force, and compelling obedi- 
ence thereto. The most important of these relats 



to the service of notices, summonses, vfd orders 
(sec. 31), proceedings taken against several persona 
for the same offence (sec 33), or against one or more 
of several joint owners (sec. 34), that proceedings 
shall not be quashejd for want of form, nor be 
removed by certiorari (see. ^39), and that appeals 
under the act shall be to the quarter sessions (sec. 
40). As these are very important practical matters, 
we will here give the provisions tn extaiao : — 

Sec. 31. Service of noHcee^swmnunmi and orders. — 
Notices, summonses, and orders under this Act may 
be served by delivering the same to or at the resi- 
dence of the persons to whom they are respeetively 
addressed, and where addressed to the owner or 
occupier of premises they may also be served by 
delivering the same or a true copy thereof to some 
person upon the premises, or if tiiere be no person 
upon the premises who can be so served, by fixing 
the same upon some conspicuous part of the premises, 
or if the person shall reside at a distance of more 
than five miles from the office of the inspector then 
by a registered letter through the post 

Sec. 33. Aa to proceedings taken against several 
persons for the same offencsi — ^Where proceedings 
under Uiis Act are to be taken against several 
persons in respect of one nuisance caused by the 
joint act or de&ult of such persons, it shall belaw^ 
for the local authority to include such persons in one 
complaint, and for the justices to include suph persons 
in one summons, and any order made in such a case 
may be made upon all or any number of the persons 
included in the summons, and the costs may be 
distributed as to the justices may appear fair and 
reasonable. 

Sec. 34. One or more joint owners or oecnpiers may 
be proceeded against alone. — ^In casie of any demand or 
complaint under this act to which two or more 
persons being owners or occupiers of premiseSt or 
partly the one or partly the other, may be answerable 
jointly or in common or severally, it shall be suffi- 
cient to proceed against any one or more of them 
without proceeding against the others or other of 
them; but nothing herein contained shall prevent 
the parties so proceeded against fix>m recovering 
contribution in any case in which they would now 
be entitled to contribution by law. 

SKC,'d9. Proceedings not to he quashed for want 
of form. — ^No order, nor any o^er proceeding, 
matter, or thing done or transacted in or relating to 
the execution of this Act, shall be vacated, quashed, 
or set aside for want of form, nor shall any order, 
nor any other proceeding, matter, or thing done or 
transacted in relation to the execution of this Act, 
be removed or removable by certiorari^ oi by any 
other writ or process whatsoever, into any of the 
Superior Courts; and proceedings under this Act 
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against aeveral persons included in one complaint 
shall not abate by reason of the death of any among 
the persons so included, but all spch proceedings 
may be carried on as if the deceased person had not 
been originally so included. 

See. 40. Appeals under this Act to he to quarter 
sesnoiu. — ^Appeals under this Act shall be to the 
coortofqparter sessions held next after the making 
of the order appealed against; but the appelliiiit 
shall not be heard in support of the appealriinless 
within fourteen days after the making of the order 
i^>pealed against he give to the Jposfauthority notice 
in writing stating his int$ptklh to bring such appeal, 
together with a st§tMnent in writing of the |;rounds 
of «ppe^ aAd.shall within two days of giring such 
notice enter into a recognisance before some justice 
of the peace, with sufficient securities, conditioned 
to try such appeal at the said court, and to abide the 
order of and pay such costs as shall be awarded by 
the justices at such court or any adjournment 
thereof; and the said court, upon hearing and finally 
determining the matter of the appeal, may, according 
to its discretion, award such costs to the party 
appealing or appealed against as they shall think 
proper, and its determination in or concerning the 
premises shall be conclusive and binding on all 
persons to all intents or purposes whatsoever: pro- 
vided always, that if there be no time to give such 
notice and enter into such recognisance as aforesaid, 
then such appeal may be made to, and such notice, 
statement, and recognisance be given and entered 
into Ibr the next sessions at which the appeal can 
he heard ; provided also, that on the hearing of the 
iqppeal no grounds of appeal shall be gone into or 
entertained other than those set forth in such state- 
ment as aforesaid; provided also, that in any case of 
iqppeal the court of quarter sessions may, if they think 
fit, state the fiicts specially for the determination of 
Her Miyesty's Court ofQueen^s Bench, in whidi case 
it shall beJawfhl to remove the proceedings, by writ 
of certiorari or otherwise, into the said Court of 
Qneen*s Bench* 



SOLICITOBa' COSTS IN CHARtTY CASES. 



We have elsewhere noticed the provisions of the 
*« Charitable Trusts* Amendment Act, 1855,*' to one 
of the sections of which as affecting in a particular 
numner the interests of the profession we now desire 
to draw attention^ It is the 40th section of the Act, 
and its object is to take out of the hands of charities 
or their trustees the control over the costs of their 
solicitors, tad this it does by enabling the board to 
order the bill of costs of any solicitor for business 
transacted by him on behalf of any charity, or the 
trustees thereof^ to be taxed by the taxing masters 



of the superior courts. So &r there is not much to 
complain of, but the case is quite different as to the 
remaining provisions of the section, as they enable 
the board, after being satisfied that a bill contains 
exorbitant charges, to order the bill to be taxed, 
though it may have been paid by trustees within the 
previous six months. Now this taxation, almost as 
a matter of course after payment, is quite a novel 
provision ; the Solicitors* Act provides that no bill 
shall be, taxable after payment, unless under special 
drcumstanoes, and the mere allegation of over- 
charges, without reference to the particular items 
complained of, is no ground for ordering a taxation. 
When these overcharges are shown to exist, the bill 
may be taxed if payment has not been made more 
than twelvemonths before the application (1 Chron. 
SOS). It is true that by the above act the time is 
shortened, and that the board is to be ** satisfied*^ 
that such bill contains ** exorbitant charges,** but 
nothing is said as to the mode in which this is to be 
ascertained ; and the fiict of exorbitant charges being 
made is one scarcely capable of being ascertained 
but by the .taxation itself, or at least not hy a body 
of non-professional persons. We give this section 
at lengUi in order that our readers, whom it so 
nearly concerns, may clearly comprehend what it is 
the legislature has been pleased to enact:— 

" 40. Power to refer biUa of cost in charity matters 
to tasaHoa.— The board may order the bill of 90sts 
or charges claimed by any attorney or solicitor on 
account of business conducted or transacted by him 
on behalf of any diarity, or the trustees thereof, to 
be examined and taxed by the taxing masters of the 
Court of Chancery, or by the proper taxing officers 
of any of the Superior Courts at Westminster, who 
shall proceed to examine and tax the same bill ac- 
cordingly ; and if the same shall be reduced upon 
such taxation by the amount of one-sixth part ov 
more of the amount thereof, the costs of the taxation 
shall be paid by such attorney or solicitor, but 
otherwise out of the fhnds of the charity by the 
trustees thereof; and the board may, after being 
satisfied as to any biU that it contains exorbitant 
charges, order any such bill to be so taxed, notwith- 
standing that the same may have been paid by the 
trustees of the charity at any period not more than 
six calendar months previously to such order; and 
any amount taxed off any such paidTbills shall be a 
debt due fix>m the attorney or solicitor to the trus-r 
tees of the charity, and shall be forthwith paid by 
him to such trustees accordingly.*' 
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POST-OFFICE MONEY ORDERS. 



The following recent regulations' of the General 
Post-office with respect to post-office money orders 
may be serviceable to our readers, not only for the 
purpose of remittances to our publisher for subscrip- 
tions, but also for their other purposes : — 

" On the Ist of September and thenceforth the 
following regulations, in regard to the issue and 
payment of money orders, will come into force : — 

** 1. When the remitter of a money order pre- 
sents a written requisition for the order, he will not 
be required (even when the order is not made pay- 
able through a bank) to give more than the surname 
and the initial of one Christian name of the paj^ee, 
though be wUl have the option of giving the name 
more fully ; and it will suffice if the payee's signa- 
ture be as fuU as the name given by the remitter, 
and be not in any way inconsistent therewith. 

" 2. The payee will not be henceforth required to 
furnish the address of the remitter, though he will 
still have to give the remitter's name. 

" Although it will no longer be necessary to enter 
the renutter's address in the advice, the remitter 
will still be required to furnish it, and postmasters 
must, as heretofore, enter it in their journal. 

♦' Rowland Hiu., Secretary." 



DEBATING SOCIETIES. 



BiiuiiNGHAM Law Students' Society. 
15/^ August^ 1855. 

" Is a husband's contract to sell his wife's term of 
years binding on her surviving ? " 

The earliest authority on the question is Steed v. 
Craigh (0 Mod. 42), where a husband, being pos- 
sessed of a long term of years in right of his wife, 
graaied an under-lease for ten years ; and having, 
during the existence of such under-lease, borrowed 
money of the under-lessee, covenanted to grant him 
a further lease after the expiration of ten years. 
The husband died before the execution of the &rther 
lease, but on a bill being filed to restrain the wifb 
from proceeding at law to recover possesdion, the 
Master of the Rolls held that it was a good dis- 
position of the term in equity, and granted an 
ii\j unction. 

In Drucc v. Denison (6 Vic. 885) the point again 
came under consideration, together with the further 
question of who was entitled to the rent, the hus- 
band's representatives or the wife. 

The case was decided on other grounds. Lord 
Eldon observing that, if the point was untouched by 
decision, he thought it would be found the analogy 
to other coses would make out that an assignment 



in equity was to that purpose as good as an assign- 
ment at law. 

These cases, although relating to agreements for 
leases, instead of contracts for sale, have, neverthe- 
less, a direct bearing on the question discussed at the 
meeting as such agreements for leases would be dis- 
positions pro tanto. 

It was argued in the negative that the wife has an 
equal equity with the purchaser, and that such 
being the case the law would be allowed to prevail, 
but on the other hand it was contended that a dis- 
tinction is to be drawn between the wife's choses in 
action and her terms for years ; that whereas the 
former do not vest in the husband until reduced 
into possession, the latter vest in him by virtue of 
the marriage alone, and the wife would only be 
entitled to such portion of them as wan undisposed 
of at his decease ; and consequently the equity of 
the purchaser, being prior in point of time to that of 
the wife, would be preferred. 

It was also argued in the negative, that the ten- 
dency of modem decisions has been so much in 
favour of the wifb, and the protection of her interests, 
that were the point to come before the court at the 
present day, the earlier authorities would probably 
be over-ruled. 

The meeting decided in the affirmative. 

A slight discussion took place as to whether the 
^vife would be entitled to « settlement out of the 
unpaid purchase money. 

The subject was not fully discussed, and it was 
admitted that no cases had been found directly 
bearing on it ; but the meeting thought she would 
be entitled. 



^9tk August, 1855. 

** A., by will, devises an estate to B., charged with 
the payment of a sum of money in favour of C. fox 
an illegal object, invalidating the gift ab iniiio. The 
will contains no residuary devise. Does the charge 
lapse for the benefit of the devisee, B.?" 

Althbugh several of the earlier authorities (Arnold 
V. Chapman, 1 Ves. Sen. 108 , Bland v. Wilkins, 
cit. i Bro. C. C. 61 ; and Henchman v. Attorney- 
General, 2 S. and S. 498) would at the first glance 
appear to favour the negative they are in fact 
distinguishable, the sums of money in those cases 
being in the nature of exceptions out of the devise 
rather than mere charges, the difference between 
which is founded on common sense, was noticed as 
early as 1779, in Wright v. Row, 1 Bro. C. C. 61, 
and has been recognised by all the modem decisions. 
In Arnold v. Chapman, decided in 1748, a copyhold 
estate had been devised to the defendant, he fusing 
to be paid to the testator's executors the sum of 
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XIOOO ; and the testator gave the residue of his 
property, after payment of debts and legacies, to 
the Foondling Hospital. The assets bemg sufficient 
for payment of the debts 'and legacies, without 
having recourse to the £1000, the question arose 
whether, that sum sank for the benefit of the specific 
devisee, or whether the heir was entitled to it. 
Lord Hardwicke decided in ikvour of the latter, 
observing that the condition was in the first place 
lawful (i.e., the executors might have wanted the 
sum for payment of debts, &c) and that, being a 
devise to a stranger on condition to pay, at law the 
heir might have entered for breach. In Grosvenor 
T. Hallum, 1 Bro. C. C. 61, n, a messuage had been 
devised to plaintiff subject to the annual payment 
of £10 to a charity, and Lord Camden decided that 
thfe heir took the benefit of the lapse. 

It is unnecessary to refer fully to the earlier cases 
ixi the affirmative (Jackson v. Hurlock, 2 Eden, 263 ; 
Barrington v. Hereford, 1 Bro. C. C. 62 ; Wright 
▼. Robs, supra and Cooke v. the Stationers' Company, 
8 M. and K. 264) as the distinction before referred 
to is so clearly pointed out by Y. C. Wood in the 
judgment delivered by him in re Cooper's Trusts, 
quoted fully in a note to the report of that case on 
appeal to the Lords Justices (L. J. R. 1854, Ch. 25.) 
A testator devised certain real estate to trustees in 
trust, in 'the first place to i;aise either by sale or 
otherwise within one year after his decease the sum 
of £2000, one moiety of which was given to one of 
testator's daughters for life and then to her issue, 
and then as to such real estate upon trust, 
after raising such sum, for testator's son Philip. 
The will contained a residuary devise. The amount 
was raised, but the daughter died without issue, 
and Y. C. Wood held that it lapsed for the benefit 
of the specific devisee, saying, ^' really the whole 
question is whether the £1000 is an exception out 
of the gift of the Bradon estate, or whether it is a 
charge on such estate." On appeal, the counsel for 
the appellant admitted that if the £1000 were to be 
looked upon as a charge, their case was hopeless ; 
and Lord Justice Knight Bmoe, in giving judgment, 
said, ^* The law of the court is settled, agreeably to 
reason and good sense, that where landed estate is 
given by will to one set of persons, or for the 
purpose of one set of limitations, but is subjected 
by the will to a pecuniary charge for the benefit of 
other interests, and those other interests given by 
the will do not exhaust the entire property in the 
money, the benefit of the charge, so far as it is not 
given away, smks for the benefit of those to whom 
the real estate is devised, subject to the charge." 

Hie case where the gift of the sum of money fails 
by reason of its being voi^ a& initio would appear 
S9 between the heir or residiiary devisee and the 



specific devisee, to be on precisely the same footing 
as where the lapse takes place by reason of subse- 
quent events. 

Prior to the decision in re Cooper's Trusts, the 
question was considered by many text writers -as 
extremely doubtful, but in the last edition of Jarman 
on Willa it is treated as settled in favor of the 
devisee. 

Where property is directed to be sold, and £1000 
paid to A., and the residue of the proceeds given to 
B., there may be good reason for holding, though 
it appears from the case of Cooper's Trusts to be 
doubtful whether it would now be so held, that on 
fiulure of the gift to A. the gift to B. would hot be 
increased, but where the whole estate is given, 
charged with the payment of £1000, it would seem 
as of course that on a failure of the charge the estate 
would be entirely free. 

S. Baldsn, J\x&,j Pi'o Sec, 



RECENT STATUTES, 18 & 19 YICTORIA. 



Sals of Beer on Sundays (vol. 1, p. 136). 

Cap. CXYni.— This is an act to repeal the fiunous 
act of last session (stated vol. 1. p. 136), which gave 
rise to so much dissatbfaction. As the enactments of 
the new act are short, and are a topic of daily dis- 
course, we give them in extenso^ premising that the 
act is entitled an act to repeal the act of the 17 & 18 
Yic. c. 79, for further regulating the sale of beer 
and other liquors on the Lord's*day, and to sub- 
stitute other provisions in lieu thereof, and that it 
closes public-houses between three and five on 
Sunday afternoons (including Christmas • day and 
Grood Friday), and at eleven o'clock in the evening 
of such days. It recites : — 

*^ Whereas the act now in force for further regula- 
ting the sale of fermented and distilled liquors on the 
Lord's Day has been found to be attended with 
inconvenience to the public," and then enacts as 
follows : — 

Sec. X. The 17 fi- 18 Vict. c. 79, repealed.—Thai 
the act of Parliament passed in the 17 & 18 Yict, 
[c. 79], intituled ^'An Act for further regulating 
the Sale of beer and other Liquors on the Lord's 
Day," be and the same is hereby repealed. 

Sec. 2. Licensed victuallers prohibited from opening 
houses for sale of beer^ jr. during certain hours on 
Sundays, i(v, — It shall not be lawfid for any licensed 
victualler, or person licensed to sell beer by retail, 
to be drunk on the prembes, or not to be drunk on 
the premises, or any person licensed or authorised 
to sell any fermented or distilled liquors, or any 
person who by reason of the freedom of the mystery 
or craft of vintners of tlic city of London, or of any 
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right or privilege, shall daim to be entitled to sell 
wine by retail, to be drunk or consumed on the 
premises, in any part of England or Wales, to open 
or keep open his house for the sale of beer, wine, 
spirits, or any other fermented or distilled liquor, 
between the hours of three and five o^clock in the 
afternoon, nor after eleven o'clock in the afternoon, 
on Sunday, or on Christmas-day, or Grood Friday, 
or any day appointed for a public fiut or thanksgiving, 
or before four olclock in the morning of the day 
following such Sunday, Christmas^day, Good Friday, 
or such days of public fiut or thanksgiving, except 
to a traveller or to a lodger therein. 

Sec. 8. Houses of public resort prohibited being opened 
for sale of liquors during certain hours on Sundays, 
j^. — ^No person shall open any house or place of 
public resort for the sale of fermented or distilled 
liquors, or sell therein such liquors, in any part of 
England or Wales, between three and five o'clock 
in the afternoon, or after eleven o'clock in the after- 
noon, on Sunday or on Christmas-day, or Good 
Friday, or any day appointed for a public fast or 
thanksgiving, or before ibur o'clock in the morning 
of the day following such Sunday, Christmas-day, 
Good Friday, or such other days appointed as 
aforesaid, except to travellers. 

Sec. 4t, Power to constables to enter^houses. — ^It shall 
be lawful for any constable at any time to enter into 
any house or place of public resort in England or 
Wales for the sale of beer, wine, spirits or other 
fermented or distilled liquor or liquors ; and every 
person who shall refuse to admit or shaJl not admit 
such constable into such house or place shall be 
deemed guilty of an offence against this act. 

Skc. 6. Penalty for offences against this act,— Every 
person who shall ; offend against this: act shall be 
liable upon a summary conviction for the same before 
any justice of the peace /or the county, riding, 
division, liberty, dty, borough, or place where the 
offence shall be committed, to a penalty not exceed- 
ing £6 for every such offence, and every separate 
sale shall be deemed a separate offence. 

CuAiUTABLs Trusts Amendment Act. 

Cap. CXXIV.— We have before (vol. 1, p. 389) 
referred to this act as being in contemplation, but it 
appears that since we noticed the bill it has under- 
gone some alterations. The act empowers the 
Crown to appoint additional inspectors j declares 
that the acts of the board may be authenticated by 
the seal of the commissioners, and the signature of 
the secretary or chief clerk ; that entries in and 
extracts from the books of the board may be au- 
thenticated by th^ signatiu*e of the secretary, and 
that every document having the seal oi the board 
^hall be admissible in evidence. The powers of the 



conmiissioners and inspectors are extended so fiur as 
to enable them to require written accounts and 
statements and answers to inquiries relating to any 
charity, or the property or income tl|ereof, by 
trustees oi persons acting ih its administration, or 
in receipt or payment of its moneys; Ji>y their 
agents ; by depositaries of any funds or moneys of 
the charity ; by persons in the beneficial receipt of 
its ftmds, and by persons having-^e posseadon or 
control of any documents concemin^ it ; and these 
accounts and statements may be required to be veri- 
fied on oath. But it is expressly provided that this 
is not to empower the requisition of information from 
persons holding or claiming to hold, any property 
adversely to any charity. The board are also em- 
powered to require any of the above parties to 
attend to be examined, and to produce documents 
relating to the charity, and to examine them on 
oath. But no person is to be obliged to travel tnore 
than ten miles from his place of abode for that pur- 
pose. Persons refusing answers, &c., are to be 
guilty of a contempt of the Court of Chancery. 
Powers are then given to the board, where there is 
a division of parishes, to apportion parochial charities 
not exceeding £30 per annum in value. But such 
apportionment is not to be made without one month's 
public notice given, stating what it is proposed to do, 
and prescribing a time within which objections to it' 
may be made ; these are to be considered by the 
board, and, when they have decided, a copy of their 
order is to be deposited in the parish affected by it, 
and kept for inspection at the offices of the oommis- 
sioners. The secretary of the board for the time 
being is constituted ^^ the Official Trustee of Charity 
Lands ;" and by that name is. to be a corporation 
sole, with perpetual succession, in heu of the present 
title of ^* Treasurer of Pubhc Charities.'' The Lord 
Chancellor is empowered to appoint official tmstees 
of charities, to act jointly with the secretary ; and 
they, as well as the present official trustees, are to 
be a corporation with perpetual succesdon, under the 
name of '^Official Trustees of Charitable Funds,** 
They are to keep A banking account at the Bank of 
England; To them private trustees of charities 
may, on order of the board, transfer any stock or 
pay any money. All principal moneys, dividends 
and interest, are to be paid to their account. Copes 
of orders made by any conrt or judge for transfer, 
paymient, &c., are to be transmitted to. the board. 
Dividends on stock in their name are to be carried 
to their account Aree from income-tax. The 29th 
section prohibits trustees and persons administering 
any charity to sell, mortgage, or charge the charity 
estate, or make any lease thereof in reversion after 
more than three years of any existing term, or for 
aiiy term of life, or m consideration, wholly or in 
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part, of any fine, or for any term exceeding twenty- 
one years, without the order of a court of competent 
jnriadiction, pr without the approval of the board. 
When any mortgage of a charity estate is authorised 
by the board, provisions are to be made for direct- 
ing the discharge of the principal by yearly or other 
instaimenta within thirty years from the date of the 
security, or to form an accumulation ihnd for dis- 
charging the debt within the same period. The 
board is empowered to authorise a compromise or 
adjustment of daims, or causes of suits and pay * 
ments for equality of exchange or partition, and to 
ascertain what particular lands arc charged with 
rents to duurities. The trustees of charities, 'with 
consent of the board, may re-invest in land moneys 
arising from the sale of any lands. Then follow 
many minor provisions which have been found 
wanting to enable the board to perform its fime- 
tions ; such as powers to direct official trustees to 
convey Lmds; to approve schemes for letting^ 
charity estates ; to refer bills of costs in chari^ 
matters to taxation ; for enrolment of deeds relating 
to charities at the office, and making copies of them 
evidence, and to make orders as to delivery and pub- 
lication of accounts by trustees of charities. Sec. 44 
makes new and extended provirion for the annual 
returns to be required of trustees of charities. By 
sec. 47, the act is not to apply to Roman Catholic 
charities until Sept. 1, 1866. This is designed to 
give time for the passing of a special act next session 
in rektion to them. The 48th section defines the 
word "charity*' to include "every institution in 
Engl an d and Wales endowed for charitable purposes, 
but shall not include any charity or institution ex- 
pressly exempted from the operation of the act of 
IS^S."" And the act is not to extend to Eton and 
Winchester. 

Merchant Shippino Amendment Act. 

Cap. XCL. This act makes provision with respect 
to, Ist, Colonial Lighthouses; 2nd, Jlegistry of 
Ships ; 3rd, Masters and Seamen ; 4th, Wrecks, 
Casualties, and Salvage; 5th, Legal Procedure; 
6th, Ifiscellaneous. The only provisions which it 
is necessary to notice here are the following: that 
shares in shipping are to be " stock " within the 
Trustee Act (sec. 10) ; that a registrar need not 
receive any bill of sale, &c., not in proper form (sec. 
11); as to the delivery of certificate of registry on 
transfer (sec. 12) ; and to registry boioka in Lonc|on 
being evidence (sec. 15); and as to jurisdiction in 
cases of offences on board of ship (sec. 21). The 
following are the sections containing such pro- 
visions: — 

Sec. 10. Shares in Shtpptng within the Tnutee 
Act, 1850, 13. tr 14 Vic. c, CO.— Shares in ships 



registered under the said Merchant Shipping Act, 
1854, shall be deemed to be included in the word 
"stock,*' as defined by the .Trustee Act, 1850, and 
the provisions of such last-mentioned act shall be 
applicable to such shares accordingly. 

Sbc. 11. Fomu </ msfncfiisfKf, 17 ^ 18 Fie. c. 
104^ #. 96.— In any case in which any bill of sale, 
mortgage, or other instrument for the disposal or 
transfer ^ 9syj ship, or any share or shares therein, 
or of any interest therein, is made in any form or 
contains any particulars other than the form and 
particulars prescribed and approved for the purpose 
by or in pursuance of the Merchant Shipping Act, 
1854, no registrar shall be reqfuired to record the 
same without the express direction of the Com- 
missioners of Her Migesty'r Customs. 

Sec. 12. Delivery of eertificaie upon transfer 
of '^egistry^ 17 (r IS Vie, c. 104, s. 90.— Upon 
the transfer of the registry of a ship from 
one port' to another, the certificate of registry 
required by the 90th section of the Merchant 
Shipping Act, 1854, to be delivered up for that 
purpose, may be delivered up to the registrar of 
either of such ports. 

Sbc. 15. General Register Books in London^ 17 & 18 
Vic. e. 104, s. 107.— The copy or transcript of the re- 
gister of any British ship which is kept by the chief 
registrar of shipping at the Custom-house in London, 
or by the registrar-general of seamen, under the direc- 
tion of Her Migesty's Commissioners of Customs or of 
the Board of Trade, shall have the same efieet, to 
all intents and purposes, as the original register of 
which the same is a copy or transcript 

Sec. 21. Jurisdiction in case of offences on hoard 
ship, 12 jr 13 Yfc. c. 96. — If any person, being* a 
British subject, charged with having committed any 
crime or offence on board any British ship on the 
high seas, or in any foreign port or harbour, or if 
any person not being a British sulyject, charged with 
haying committed any crime or offence on board any 
British ship on the high seas, is found within the 
jurisdiction of any court of justice in Her Majesty's 
dominions which would have had cognisance of such 
crime or ofience if committed within the limits of 
its ordinary jurisdiction, such court shall have 
jurisdiction to hear and try the case as if such crime 
or offence had been committed within such limits : 
provided, that nothing contained in this section shall 
be construed to alter or interfere with the act of the 
12 & 13 Vic. c. 96. 

Cap. XC. — Costs in Crown fuite.— This act pro- 
vides for the payment of costs in proceedings insti- 
tuted on behidf of the Crown in matters relating to 
the revenue, and for the amendment of the procedure 
and practice in Crown suits in the Court of Ex- 
chequer. The object is to assimilate the law as to 
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the recovery of costs in such proceedings by or on 
belM&lf of the Crown to that existing as to proceed- 
ings between subject and subject. To effect this it 
is provided, sec. 1, that in all Crown suits where the 
Crown is successful costs are to be recovered as 
between subject and subject By sec. 2, in such 
suits, a successftil defendant is to be entitled to 
costs. The 3rd sec. recites that the procedure in the 
Court of Exchequer in Crown suit9 is dilatory, and 
it therefore empowers the judges to make rules and 
orders for the regulation of the pleading and prac- 
tice in Crown suits, which rules and orders are t^ be 
laid before Parliament, and are not, to come into 
operation for three months thereafter. Omitting 
this last section, the following are the provisions of 
the act, with its preamble :— 

Whereas in divers proceedings instituted by or 
on behalf of the Crown against the Qucen^s subjects 
in respect of matters relating to the revenue no 
costs are' recovered by the Crown, except in certain 
cases, and no costs are paid by the Crown to the 
subject : and whereas it is expedient to assimilate the 
law as to the recovery of costs in such proceedings 
by or on behalf of the Crown to that in force as to 
proceedings between subject and subject ; be it there- 
fore enacted by the Queen's most excellent Miyesty, 
by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows : — 

1. In all Crown suits, jrc., where the Crown is suc~ 
cessfid, costs to he recovered as between subject and 
subject. -^ In all informations, actions, suits, and 
other legal proceedings to be hereafter instituted 
before any court or tribunal whatever in the United 
Kingdom of Great Britain and Ireland, by or on 
behalf of the Crown, against any corporation, or per- 
son or persons, in respect of any lands, tenements, 
or hereditaments, or of any goods or chattels, 
belonging or accruing to the Crown, the proceeds 
whereof, or the rents or proceeds of wMch said 
lands, tenements, or hereditaments, by any act 
now in force or hereafter to be passed are to be car- 
ried to the consolidated fund of Great Britain and Ire- 
land, or in respect of any sum or sums of money due 
and owing to Her Majesty by virtue of any vote of 
Parliament for the service of the Crown, or of any 
act of Parliinicnt relating to the public revenue, 
Her Miyesty's Attorney-General, or in Scotland the 
Lord Advocate, shall be entitled to recover costs for 
and on behalf of Her Majesty, where judgment 
shall be given for the Crown, in the same manner, 
and under the same rules, regulations and provisions, 
as are or may be in force touchiog the payment or 
receipt of costs in proceedings between subject and 
subject, and such costs shall be paid into the 



exchequer, and shall become part of the consolidated 
fund. 

2. Defendant entitled to costs, i/suecess/kl OQainst 
the Crown, — ^If in any such information, action, sxdX^ 
or other proceeding, judgment shall be' given against 
the Crown, the defendant or defendants shall be 
entiUed to recover costa, in like manner, and subject 
to the same rules and provisions, as though sach 
proceeding had been had between subject and 
subject ; and it shall be lawful for the Commissioners 
of Her M^esty^s Treasury, and they are hereby 
required to pay such costs out of any moneys which 
may be hereafter voted by Parliament for that 
purpose. 

CXL. Bills of Lading, — ^^rhis is an act to remedy 
two inconveniences which have been felt among 
commercial men as to bills, of lading, — first, that the 
contract did not, as we have elsewhere pointed out, 
pass by the indorsement of a bill of lading, whilst 
the property in the goods did (Key, div. Common 
Law, pp. 31, 32, 3rd edit. ; Thompson v. Doming 
or Downing, 14 Mees. & W. 403 ; S. C 14 Law 
Joum. Exch. 340). Secondly, that the master of 
a ship giving a bill of lading of goods which have 
never' been shipped cannot be considered as the 
agent of the owner so as to render the latter respon - 
sible to one who has made advances on the fiuth of 
the bills so signed (Hubbersty v. Ward, 8 Exch. 
Rep. 330). The intent of the above act is to remedy 
both the above cases. As to the first it recites that 
by the custom of merchants a bill of lading of goods 
being transferable by indorsement, the property in 
the goods may thereby pass to the indorsee, bixt 
nevertheless iSX rights in respect of the contract 
contained in the bill of lading continue in tlie 
original shipper or owner, and it is expedient th«t 
such rights should pass with the property ; and then 
enacts, that every consignee of goods named in a 
bill of lading, and every indorsee thereof, to whom 
the property passes by the consignment or indorse- 
ment, shall also have transferred to him aU rights 
of suit, and be subject to the same UdbiUties in respect 
of such goods as if the contract contained inthebiUqf 
lading had been made with himself This provision, 
however, is not to affect the right of stoppage in 
transitu, or of claiming freight against the original 
shipper or owner, or any liability of the consignee 
or indorsee, by reason of such consignment oi 
indorsement. As to the second branch of the sub* 
jects, the statute appears rather to confirm, with 
some modification, the doctrine already established, 
than to introduce any material alteration in the law. 
After reciting that '4t frequently happens that the 
goods, in respect of which bills of lading purport to 
be signed, have not been laden on board, and it is 
proper that such bills of lading, in the hands of « 
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hand fidt holder for value, should not be questioned 
by the master or other person signing the same, on 
the ground of the goods not having been laden," it 
is enacted by the 3rd section that every bill of lading 
in the hands of a consignee or indorsee for valuable 
consideration, representing goods to have been 
shipped on board a vessel, shall be conclusive evidence 
of such shipment as against the mtister or otfier person 
signing the same^ unless the hol^r of the bill of 
lading had achuU notice, at the time of receiving it^ 
that they had not been shipped. The person 
signing the bill of lading, however, may exonerate 
himself by shewing that the misrepresentation was 
caused without any defauU on his part, and wholly by 
the fraud of the shipper or holder, or some person 
under whom the holder claims. 
The following are the enactments in extenso : — 
Sec. 1. Rights under biUs of lading to vest in con- 
signee or indorsee. — ^Every consignee of goods named 
in a bill of lading, and every indorsee of a bill of 
lading to whom the property in the goods therein 
mentioned shall pass upon or by reason of such 
consignment or indorsement, shall have transferred 
to and vested in him all rights of suit, and be subject 
to the same liabilities in respect of such goods as 
if the contract contained in the bill of lading had 
been made with himself. 

2. ^oi to affect right of stoppage in transitu, or 
claims for freight. — ^Nothing herein contained shall 
prejudice or affect any right of stoppage in transitu, 
or any light to claim fireight against the original 
shipper or owner, or any liability of the consignee 
or indorsee by reason or in consequence of his being 
such consignee or indorsee, or of his receipt of the 
goods by reason or in consequence of such consign- 
ment or indorsement. 

3. BiU of lading in hands of consigtiee, j*c., cou' 
clusiv^ evidence of the shipment as against master, jx;. 
Proviso. — ^Every bill of lading in the bauds of a 
consignee or indorsee for valuable consideration, 
representing goods to have been shipped on board 
a vessel, shall be conclusive evidence of 8uo|i sliip- 
ment as against the master or other person signing 
the same, notwithstanding that such goods or some 
part thereof may not have been so shipped, unless 
such bolder of the bill of lading shall have had 
actual notice at the time of receiving the same that 
the goods had not been in fact laden on board: 
provided, that the master or other persoii so signing 
may exonerate himself in respect of such misrepre- 
sentation by shewing that^it Was caused without any 
default on his part, and wholly by tiie fraud of the 
shipper, or of the holder, or some person under 
whom the holder claims. 



SUMMAllY JUKISDICnON AT PSTTY SESSIONS. 

Cap. CXXVI.— This is an act entitied '' An vet 
for diminishing the expense and delay in the admin- 
istration of criminal justice in certain cases,'* which 
may be stated to be attempted to be accomplished 
by giving justices in Petty Sessions a summary juris- 
diction to try, by the consent of the prisoner, charges 
of larceny, where the value of the property stolen 
does not exceed foe shillings, and attempts to commit 
larceny, and, as we shall presently see, there is an 
enlarged jurisdiction in cases of simple larceny of 
goods above the value of five shillings, or stealing 
from the person or larceny as a servant or clerk, 
but this is only in the event of the accused pleading 
guilty. The jurisdiction conferred by the act n^y be 
thus stated. Magistrates in petty sessions are 
empowered, by consent of the prisoner, to abjudicate 
summarily upon charges of simple larceny, if the 
value of the whole of the property alleged to have 
been stolen does not in their judgment exceed ^ve 
shillings, ' and upon charge's of attempts to commit 
larceny from the person, or simple larceny. If they 
find the offence proved, they may commit the of- 
fender to the common *gaol or house of correction, 
to be imprisoned, with or without hard labour, for 
any period not exceeding tliree calendar months; and 
if they find the offence not proved, they are to dis- 
miss tiie charge, and deliver to the person chaiged 
a certificate of such dismissal. There are three 
cases, however, in which this summary jurisdiction 
is not to be exercised by the justices. First, if the 
person charged do not consent thereto ; and for the 
piurpose of ascertaining whether he consents, one- of 
the justices, after the examination of all the wit- 
nesses for the prosecution, and before calling on the 
party charged for any statement, is to state to him 
the subsunce of the. charge, and to say to him, '*Do 
you consent that the charge agamst you shall be 
tried by us, or do you desire that it shall be sent 
for trial by a jury at the sessions,** [or ^^ assises,** 
as the case may be] ; and if he consent, the charge 
is to be reduced into writing, and read to him ; and 
he is then to be asked whether he is guilty or not of 
such charge ; and if he says^that he is not guilty, he 
is to be asked whether he has any defence to make 
to such charge ; and if he state that he has, his de- 
fence is to be heard, Secondly, if it appear' to the 
justices that the offence is one which, owing to a 
previous conviction, is punishable by law with trans- 
portation or penal servitude ; and, thirdly, if they 
are of opinion that the charge is, from any other 
circumstances, fit to be made the subject of prosecu- 
tion by indictment. 

In any of the above three cases the justices are 
to deal with the charge in all respects as if the act 
had not been passed. It is further provided, that if 
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upon the hearing of the charge they shall be of 
opinion that there are eircomatances in the case 
which render it inexpedient to inflict any puniah- 
ment, they may dismiss the person chaiged without 
proceeding to a conyiction. 

It will be seen that a distinction is made between 
charges involying the actual eonmiiasion of a larceny 
and those which relate only to aUempU to commit it; 
in the former case the offence must be simple lar- 
ceny, and the Tslue of all the articles stolen must 
not in the judgment of the justices exceed fire 
shillings ; but they may dedde in a summary man* 
ner a charge of an attempt to commit not only 
simple larceny, but larceny .from the person, and 
this whatever may be the value of the artide at- 
tempted to be stolen. 

The enlarged juri^iction above stated to be 
conferred upon magistrates in cases where the ac- 
cused pleads guilty to the charge, is ^ven by sec. 3 
of the act, which provides that, if a person is charged 
with tmpU larceny (the value of the property exceeding 
Jive thUUngii)^ or iteaUngfrom Ac person, or larceny as 
a clerk or servant, and the evidence on the part of 
the prosecution appears to the justices sufficient to 
put the accused on his trial, and they think that the 
case may be properly disposed of in a summary 
manner, they are to reduce the charge into writing 
and read it to the accused, and explain to him that 
he is not obliged to plead or answer before them at 
all, and that if he do not do so he will be committed 
for trial in the usual course, and then to ask him 
whether he is guilty or not , and if he says that he 
is guilty, they are to cause the plea of guilty to be 
entered on the proceedings, and to convict him, and 
to commit him to prison, with or without hard 
labour, for any term not exceeding six calendar 
nunUhs. 

The following are the other provisions of the act : 
In every case of summary proceeding the ac- 
cused is to be allowed to make his Ibll answer and 
defence, and to have all witnesses examined and 
cross-examined by counsel or attorney : (sec. 4). 

Where a person is charged before any justice 
or justices with any ofience mentioned in this act, 
and in the opinion of such justice or justices the 
case is a proper one to be disposed of under this act, 
the accused may be remanded for further examina- 
tion to the next Petty Sessions (sec. 5). 

Forfeited recognizances are to be transmitted 
to the derk of the peace. Convictions and other 
proceedings tmde^. the act are to be returned to the 
Quarter Sesrions (sees. 6, 7). 

Justices may order restitution of the stolen 
property (sec. 8). 

A conviction under this act is to have the same 
effect as a conviction upon indictment, except that 



it is not to be attended with any forfeiture : (sec 11). 

A certificate of dismissal is to be a bar to 
fhrther criminal proceedings for the same cause: 
(sec. 12). 

No conviction is to be quashed for want of form: 
(sec. 18). 

Justices are empowered to order payment to 
the prosecutor or witnesses of yuch eomp cns a tion 
for ' expenses, trouble alid loss of time * as to them 
may seem reasonable ; and to the certificate may be 
added the fees of court, and the expenses of appre- 
hending and keeping in custody the person dunfped, 
and aU other expenses now by law payable when 
incurred befivre a commitment for trial : (sec 14). 

The town hall, court-house, &c, of ai^ county, 
ci^, or borough, may be used for petty sessions 
held under the present act (see. 16). 

Any metropd^tan police magistrate or stipen- 
diary magistrate in the country may act alone for 
the purpose of this act (sec. 16). It is not to afieet 
the juvenile ofl^ders act (sec 17). 

Clerks of the peace, and other officers of the 
courU of Quarter Sessions are to be eompenaated 
for any loss of fees by reason of this act, by com- 
parison, on an average of five years immedimtely 
preceding the pasringtxf the act, with ai^ year«lier 
this act, to be awarded by the treasury (sec. 18). 

Power is given to inerease the salary of the 
chief magistrate of the police courts of the metro- 
polis to £1,500 (sec. 19). 

Clerks of assise and their a s s ociat es are to he 
paid wholly by salary instead of fees, the salary to 
be appointed by the treasury (sec SO). 

The 32nd section travels out of the immfdirte 
olgect of the act, to make a desoraUe amendment in 
the law. It provides that, in charges before justioes 
of wilfol and malicious injuries to property, the 
parties aggrieved may receive oompensation, al- 
though examined as witnesses in nroof of the 



The foUowhig clauses of the ael are given hi ffan 
as being of most importance : — 

Sbc. 1. P&wer to justices Qi Petty Sessicmm 'to 
pumA persons charged vnA larceny, ffC, mmmarii^ ; 
if parses accused do not consent, justices to deal with 
cases as if this act had not /iiusetf.— Where smy 
person is charged befivre any jus^oei of the peaee 
assembled at such petty sessions as hereinafter 
provided with having eoomdtted simple Isroeny, 
and the value of the wlmle of the property sU^red 
to have been stolen does not, in the judgment of 
such justices, exceed five shillings, or with bsvin^ 
attempted to commit larceny flmn the person^ or 
simple larceny, it shall be lawfol fixr such JQstiees 
to hear and determine the charge in a Nummary 
way; and if the person charged shall confess the 
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aamet or if such justices, after hearing the whole 
case for the prosecatlon and for the defence, shall 
find the charge to he proved^ then it shall be lawful 
for such justices to conyict the person charged,^ and 
commit him to the common gaol or house of correc- 
tion, there to be imprisoned, With or witiiout hard 
labour, for any period not exceeding three calendar 
months; and if they find the offbnce not proved 
they shall dismiss the charge, and make out and 
deliyer to the person charged a certificate under 
their hands, stating the fiM^t of such dismissal; and 
every such conyiction and certificate respectively 
may be m the forms (A.) and (B.) in the schedule 
to this act, or to the like effect: provided alwuys, 
that if the person charged do not consent to have 
the case heard and determined by such justices, or 
if it appear to such justices that the offence is one 
which, owing, to a previous conviction of the person 
charged, is ^punishable by law with transportation 
or penal servitude, or if such justices be of opinion 
that the charge is, firom any other circumstances, fit 
to be made the subject of prosecution by indictment, 
rather than to Ite disposed of summarily, such 
justices shall, instead of summarily a^iudicating 
thereon, deal with the ease in all respects as if this 
met had not been passed : provided also, that if u^n 
the heariiig of the charge such justices shall be of 
opinion that there are circumstances in the case 
which render it inexpedient to inflict any punish- 
ment, they shall have power to dismiss the person 
charged, without proceeding to a conviction. 

Sbo. 2. Justices to ask the accused whether he 
consents to the charge being summarily. determiTied. — 
Where the justices before whom any person is 
charged as aforesaid propose to dispose of the case 
summarily under the foregoing provisions, one of 
such justices, after the examination of all the wit- 
nesses for the prosecution have been completed, and 
before calling upon the person chaiged for any 
statement which he may wish to make, diall state 
to such person the substance of the charge against 
him^ and shall then say to him these words, or 
words to the like effect : ^ Do you consent that the 
charge against you shall be tried by us, or do you 
desire that it shall be sent for trial by a jury- at the 
sessions or assises* (as the case may be); and if the 
person chaiged shall consent to Ihe diarge being 
summarily tried and determined as aforesaid, then 
the justices shall reduce the charge into writing, 
and read the same to such person, and shall then 
ask him whether he is guilty or not of such charge ; 
and if such person shall say that he is guilty, the 
justices shall then proceed to pass such sentenceL 
upon him as may by law be passed,, sutgect to the 
provisions of this act in respect to such offence ; but 
if the person chaiged shaU say that he is not guflty, 



the justices shall then inquire of such person whether 
he has any defence to make to such charge, and if 
he shall state that hie has a defence the justices, 
shall hear such defence, and then proceed to dispose 
of the case summarily. 

Sko. 8. Persons charged with larceny, jrc., may 
plead guilty htfore justices m petty sessions^ and he 
sentenced forth^nih; justices to warn the accused that 
he is not obliged to plead, — ^Where any person is 
charged before any justices at such petty sessions 
as aforesaid with simple larceny (the property 
alleged to have been stolen exceeding in value five 
shillings), or stealing fh»m the person, or larceny 
as a clerk or servant, and the evidence, when the 
case on the part of the prosecution has been com- 
pleted, is in the opinion of such justices sufficient to 
put the person charged on his trial for the ofibnce 
with which he is charged, such justices, if the case 
appear to them to be one which may properly be 
disposed of in a summary way, and may be ade- 
quately punished by virtue of the powers of this 
act, shall reduce the charge into writing, and shall 
read it to the said person, and shall then ask him 
whether he is guil^ or not of the charge ; and if 
such person shall say that he is guilty such justices 
shall thereupon cause a plea of guil^to be entered 
upon the proceedings, and diall convict him of such 
offencCy and commit him to the common gaol or 
house of correction, there to be imprisoned, with or 
without hard labour, for any term not exceeding six 
calendar months ; and every such conviction may be 
in the form (C.) in the schedule to this act, or to 
the like effect: provided always, that the said jus- 
tices, before they, ask such person whether he is 
guilty or not, shall explain to him that he is not 
obliged to plead or answer before them at all, and 
that if he do not plead or answer befiire them he 
will be committed for trial in the usual course. 

Sbo. 4. Persons accused may have assistance of 
counsel^ ffc. — ^In every case of summary proceeding 
under this act the person licensed shall be allowed 
to make hb fhll answer and defence, and to have all 
witnesses examined and cross-examined by counsel 
or attorney. 

Sbc. 5. Power to remand persons charged to next 
next petty sesnofw.— -Where ^ any person is charged 
before any justice or justices with any ofi^ce men- 
tioned in this act, and in the opinion of such justice 
or justices the case may be proper to be disposed of 
by justices in petty sessions under this act, the jus- 
tice or justices before whom such person is so 
charged may, if he or they see fit,, remand such 
person for fiirther examination to the next petty 
sessions, in like manner in. all respects as a justice 
or justices are authorised to remand a party accused 
under the act passed in the session holden in the 
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eleventh and twelfth years of her Migesty, chapter 
forty-two, section twenty-one, or under ^e petty 
sessions act (Ireland) 1851, section fonrteen. 

Sec. 14. Justices may order payment of expenses. 
— ^Where any charge is summarily adjudicated upon 
under this act, or an offender is under this act con- 
victed by justices in petty sessions upon a plea of 
" guilty," it shall be lawful for the justices by whom 
such charge has been abjudicated upon or offender 
convicted, upon the request of any person who has 
preferred the charge or appeared to prosecute or 
give evidence agaimrt the person charged, if such 
justices think fit so to do, to grant a certificate to 
such person of the amount of the compensation 
which such justices may deem reasonable for his 
expenses^ trouble and loss of time therein, subject 
nevertheless to the regulations made or to be made 
as hereinafter mentioned ; and every such certificate 
shall, when granted in England, have the effect of 
an order of court for the payment of the expenses 
of a prosecution made under the act of the seventh 
year of King George the Fourth, chapter sixty-four, 
and the acts amending the same, and when granted 
in Ireland shall have the effect of an order of court 
for the payment of the expenses of a prosecution 
made under the act of the fifty-fifth year of King 
George the Third, chapter ninety-one, and the acts 
amending the same ; and the amount mentioned in 
such certificate shall be paid in like manner as the 
money mentioned in such order of court ; and all 
certificates to be granted under this act shall be sub- 
ject to the like regulations made or to be made in 
relation thereto as the certificates mentioned in the 
said act of the seventh year of King George the 
Fourth to be granted by examining magistrates are 
or may be subject to under the act of the session 
holden in the fourteenth and fifteenth years of her 
Majesty, chapter fifty-five : provided also, that the 
amount of the fees payable to the clerks of the 
magistrates in petty session, in respect of any pro- 
ceeding under this act, and of the fees payable to 
the clerks of the peace for filing the depositions, 
conviction, or certificate of dismissal aforesaid, and 
of all such expenses of apprehending the person 
charged, and detaining him in custody, and of such 
other expenses as are now by law payable when 
incurred before a commitment for trial, may be 
added to the certificate for compensation aforesaid, 
and paid in the like manner. 

Sec. 16. Any metropolitan police magistrate or 
stipendiary magistrate may act alone. — ^Any one of 
the magistrates appointed to act at any of the police 
courts of the metropolis, and sitting at a police court 
within the metropolitan police district, or any 
magistrate appointed to act at the police courts of 
the Dublin metropolitan district, and sitting at a 



police, court within the said district, or any stipen- 
diary magistrate appointed for any city, town, liber- 
ty, borough or district, and sitting at a police court, 
or other place appointed in that behalf, may, in the 
case of persons charged before such magistrate, do 
alone all acts by this act authorised to be done by 
justices of the peace in petty sessions, and all the 
provisions of this act referring to justices in petty 
sessions shall be read and construed as referring 
also to such magistrate. 

Sec. 17. Nothing to affect provisions of 10 Sf 11 
Vict. c. 82, and 13 j- 14 Vict. c. 87.— Nothing in 
this act shall affect the provisions of the act of the 
session holden in the tenth and eleventh years of 
her Miyesty, chapter eighty-two, ^For the more 
speedy trial and punishment of juvenile offenders,' 
or of the act of the session holden in the thirteenth 
and fourteenth years of her Miyesty, chapter thirty- 
seven, ^For the further extension of summary juris- 
diction in cases of larceny,' or of the summary 
jurisdiction (Ireland) act 1851 ; and this act shall not 
extend to persons punishable under the said acts, so 
far as regards offences for which such persons may 
be punished thereunder. 

Sec. 22. In cases of injuries to property^ parties 
aggrieved may receive compensation^ though examined 
-as witnesses. — ^And whereas it is expedient to amend 
the law as to witnesses in cases of wilful or mali- 
cious injuries to property: be it further enacted, 
that in all cases where any justice or justices of the 
peace have or shall hereafter have power to order a 
sum of money to be forfeited and paid to the party 
aggrieved, as amends or compensation for any injury 
to property, real or personal, the right of such party 
to receive the money- so ordered to be paid shall not 
be affected by such party having been examined as a 
witness in proof of the offence, any law or statute to 
the contrary notwithstanding. 

Education of Poor Childben. 

Cap. XXXIY. This is an act to provide for the 
education of children of persons in the receipt of 
out-door relief. By sec. 1, the guardians of any 
union or any parish may grant relief for the purpose 
of enabling any poor person lawfully relieved out of 
the workhouse to provide education for any child 
of such person between the ages of 4 and 16, in any 
school to be approved of by the said guardians. By 
sec. 5, the same may be dona in the case of any 
child of any such age relieved as aforesaid, having 
been deserted by its parents or surviving parent, or 
both of whose parents ane dead. 

Reformation of Juvenile Offenders. 

Cap. LXXXYII. This -act, so far as concerns 
England, is one to amend the 17 & 18 Vic. c. 86 
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(stated Tol. 1, p. 286) for the better care and 
reformation of youthibl offenders. It repeals (sec. 1) 
the 6 & 6 sees, of the 17 & 18 Yic. c. 86, and then 
(see 2) makes provision for enfbrcing contribution 
to an amount not elceeding 68. per week by parento 
to the maintenance of juTemle offenders in re- 
rormatoiy schools ; and sec. 8 proYidea ,for the 
recovery of the sums ordered to be paid. 

MstHTLATBD SpUOTB. 

Cap. XXXVm. This is an act to, allow spirito of 
ikine to be used duty firee in the arts and manu- 
factures. By sec 1, a mixture of spirit of wine and 
methylic akohol (which by see. 3 is to be termed 
methylated spirit) may be allowed dutyfree for use 
in the arts or manuftctures, but by sec 3, persons 
(other than distillers or rectifiers) authorised to 
make methylated spirits are to pay fin: a license for 
that purpose and by sec. 4, the places of mixing are 
to be approved and entered. 



BURIAL ACTS (W. 1- p. 236). 



There hare been two acts ih the last session re- 
latmg to Burials ; the first and most important is cap. 
czzYiii., and it recites the 15 & 16 Vict c. 85; 16 fr 
17 Tiet. c 184, and 17 & 18 Vict e; 87 (the last 
stated vol. 2. p. '286), and ihat tt is expedient that 
further provision should be made for the burial of 
the dead, and that the said acta shoidd be amended. 
The followmg ir^ the principal enaistments of this 
act: it empowers the Privy Cotthdl to vwy their 
eristing orders by other orders, and inflicta a penalty 
of £10 on persoiia' burying odotic^lo thoee orders 
(m. 1 ft 2) ; chtfrehwsjlrdens aitf ^Utpim0ttd of their 
own accord to call a fesfry ibeeliiig to deieniiiiie if 
a bnria]<^grtnind riujl be provnled,' wiii where an 
order in ooimdl has been made or nelioe given to 
apply to tliia- Privy Cottiteilto^hrfie a bufttl-grdund, 
the churchwml8n9 ar^ required to convene. • -vestry 
and to proceed asc&ected by the formetvtatdte (9. 3). 

Vacandea inhttrial boards are to l^ filledup by 
the vestiy within ti monih (s. 4). Thb yequSrement 
in sec 13 of the 15 & 16 ^^ct. e. 85, that burial 
bottds . shall meet monthly is repealed (s. 5). If 
the vestiy refuse or neglect t6 authorise the expen- 
diture of moneys neeessaty to be laid out l^y the 
borial board for the providing or layiiig out burial- 
gromids, or building the necessary chapel, the board 
msf certiQr same, to the Secretary of State, who is 
empowered to authorise such elptaditureln lieu of 
the vestry : (sect t). Fees and paymento for burials 
are to be approved by the Secretary of State, who is 
also empowered to order inspection of burial grounds 
to ascertain that Ihey are pR^perly conducted (s. 7, 
6). Sec 9, a p«rt of sec 24 of 15 & 16 Vic. c 



85, repeals the prohibidon of a burial-ground, being 
made within 200 yards of a dwelling-house without 
the owner's consent, and substitutes a limit of 100 
yards. If the ratepayers so resolve, the liMid for the 
new burial-ground may be conveyed and settled 
as the old bunal-ground or churchyard (s. 10). 
Directions are by secll given for the manner of pro- 
viding a burial grotmd for united parishes. Sect 12 
empowers the formation of burial boards for any 
parish, &c. (not separately maintaining ita own poor) 
which had a separate buryiug-ground, the expenses 
of which are to be paid by a separate rate upon such 
parish, &c. (sec 13) provides for the expenses of 
burial boards of places not $eparatdy maintadning 
their own poor. It is enacted by sec. 14 that there 
shall be no obligation to build a chapel for persons 
not members of the Church of England if the 
Secretary of State, on the representation of three 
fourths of the vestiy, should declare it to be 
unnecessary. Land purchased for burial grounds is 
not to be assessed at any higher rate than before 
it was purchased <n* resold* for such purpose (s. 15). 
Where burial-grounds adjoin, separate boards are 
empowered to contract with each other for the erec- 
tion of a chapel for the common use (s: 16). The board 
may let any portion of the land not required for 
burial, and it is required to keep in order the closed 
burial-grounds (s. 17). By sec 20 local boards of 
healdi may exerdae all the powm of the Burial 
Acta. The other act above referred to is the 18 & 
19 Vict c 79, amending the law reg^nrding the burial 
of poor persons by guardians and OYerseers of the 
poor. It enacta thut where thcf borial-grounds of a 
parish are closed or ov e rc row ded, the g|i£undians &e., 
may bury in the neighbouring pari^, or may enter 
intd agreemento with cemetery coinpanies or burial 
boards for that purpose. 

Xnstead of setting out in liill the eJuetaaento of 
the above acta, we think the Allowing smnmaiy 
account of the statutes now in^existencfe,. relative to 
burials in England and Wales 'will' be ilMire aocepta- 
Ue to our readers, and may be relied en, the same 
having been promulgated tyy-an^ority i-^ 

Her Miyesty in Cctancil, on liie rq>re8entation''of 
the Secretary of State (cettaan forms having oeen 
complied with), may order the discontinuance of 
burials in any burial-ground in England and Wales, 
except such cemeteries as may have been established 
under special authori^ of ParliaAient Any order 
in (Council may be amended or repealed by any 
subsequent order. Any pefson assisting at any 
burial in violation of such order is guil^ of a mis- 
demeanour and liable to a penalty of £10. License 
may be granted, under certain circumstances, by 
the Secretary ojf State for the continued use of 
private vaulto and graves. No new burial-ground 
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can be opened in any district wherein sny order in 
Council has been made without the preyioas ap- 
proTBl of the Secretary of State ; but, after approral 
and opening, aoch new grounds cannot be dosed in. 
ftitore. 

The chnrehwardens of any parish are cu ip a w e i ' eJ 
— and if any order in ConnciL has been made, or 
notice giyen, they are required — ^to caU a meeting 
of the Testry to determine whether a new borial- 
gronnd shall be provided for the parish. And if 
the vestry shall resolve that a borial-groond shall 
be provided^ a oopy of such resdlution nrast be sent 
to the Secretary of State ; and they shall appoint • 
banal board for that purpose, consistmg of not less 
than three and not more than nine persons, the 
incumbent to be eligible, though not a ratepayer. 
Vestries of two or more parishes may combine to 
appoint one jrant burial' board for such parishes. 
Burial boards may be appointed for united parishes, 
or for townships having separate burial-grounds, or 
for places being parts of parishes. 

Town councils in boroughs may, on petition to 
the Queen in Council, become the burial boards for 
their respective boroughs ; and like powers may 
be ezerdsed (without such petition) by local boards 
of health. Vacancies in the buriid board may be 
filled up. The dty Commissioners of Sewers are 
constituted the burialboardfor the dty of London. 

Burial boards may appdnt derks, officers, and 
servants at reasonable salaries, approved by the 
Testry. They are to keep minutes of their proceed- 
ings and accounts open to inspection, and allow 
copies to be taken, under penalty for refosal not 
exceeding £5. The accounts are to be audited an- 
nually by persons appointed by the Testry. Any 
expenses beyond recdpts, on approval of the vestry, 
unless dispensed with by the Secretary of State, 
will be defirayed out of the poor-rates. Money may 
be borrowed on the security of the poor-rates, one- 
twentieth oi the prindpal to be repaid annually, 
besides the interest This Public Works Loan Com- 
missioners are shthorised to advance money for the 
purposes of these acts. Money may be borrowed at 
lower rates of interest, tod to pay off former mort- 
gages. Any surplus above expenses is to be paid 
OTcr in dd of the poor-rate. 

The burid board, when constituted, shall proceed 
V> provide a new burid-ground, dUier within or 
without the paridi. No burid-ground under these 
acts can be opened within 100 yards of any dwelling- 
house without the consent in writing of the owner, 
the lessee, and occupier of such dwelling-house. 
Part of such new burid-ground to be consecrated 
and part unconsecrated ; but on the unanimous reso- 
lution of the vestry any new burid-ground may be 
conveyed and settled in like manner as the old 



burid-ground or churchyard, the whole to be con- 
secrated ; and if it shall afterwards be found that 
aoeottmodation is required for DissenterSy an uncon- 
seersted ground may be provided separately. 

Burid boards may purchase land for a burid- 
ground and re-eoitvey or let lands not wanted ; and 
may appropriatei with approvd of vestry, parish 
lands. 

The burid board may lay out grounds to the 
satisfiKtion of the bishop previous to consecration,, 
and duqpds may be buflt. Division of the ground 
into consecrated and uneonsecrated portions, and 
the plans for chapds, to be approved by the Secre- 
tary of State. Ihe expenditure to be approved by 
the vestry, or m default by the Secretary of State. 
Burid boards having burid-grounds adjoining may 
contract with each other for use of cbapds in 
common. They may enter into contracts for work 
imder certain conditions. 

The new burid-ground when pfovided diall be 
the burid-jground of the parish, in which all parties 
shall have the same rights as in the old ground. 
Burid boards may sell rights of burid in vaults, 
and to erect monuments, &c., reserving such fees to 
the incumbent, in lieu of fees to whidi he would 
be entitled in the burid-ground of his paridi, as 
shall be fixed by the vestry, with the approvd of 
the bishop, or as he wotild have been entitled to by 
hkw should no sudi settiement be made. Burid 
boards diaU fix sudi other fees for interment, te.* 
aa^nmy be approved by the Secretary oi State. 
Churchwardens* rights are reserved. Vestries may, 
with the approvd of the bishop, revise the fees pay- 
able to incumbent, clerks, and sextons, or substitute 
fixed annud payments. Generd manageinent of 
the burid-ground is Tested in the burid board. 
Arrangements between incumbents of two or more 
paridies may be made and eonfirmed by the bishop. 
\ Compensation fee to incumbents for pauper burial 
in cemeteries is not to exceed Is., or the sum 
received in his parish ground, and in no case to 
exceed 2s. 6d. ; and the same limit diall apply to 
burials at the expense of hospitals. Incumbents* 
compensation fees payable to churchwardens pre- 
vioudy entiUed io recdve the same. 

■Registers arc to be duly kept, entries in which 
are to be evidence. Searches may be made and 
extracts taken. 

Land purchased and used for a new burid-ground 
shall not be assessed to any rate at a higher vdue 
than that at which it was assessed prior to such 
purchase. Persons committing any wilfol damage 
or nuisance in the burid-grounds provided by 
virtue of these acts are liable to a pendty of £5. 

Burid boards may make arrangements for the 
conveyance of bodies for interment, and they^ or 
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the churchwardens and oyeraeers, where no board 
has been- appointed, may provide reeeption houses 
for the dead. 

When the bnrial-ground of any parish is closed 
or orererowded poor persons may, at the discretion 
of the guardians or overseers, be buried in some 
neighbouring parish. (This power is given under 
the 5th act, e, 79.) 

Hie Secretary of State may- direct inspection of 
and make jegidadbns to be observed in any burial- 
ground, parochial or non-parochial, provided under 
these acts, any breach of which will render the 
offender liable to a penalty of ^10. 

Incumbent and churchwardhis of any parish 
having a chapel not locally situate in the parish, the 
burial-ground of which chapel shall have been 
dosed, may convey such chapel to new trustees. 

Burial boards or ichurchwardens are to keep in 
decent order parish burial-grounds which have been 
dosed, and repair the walls and fences thereof 



SUMMARY OP ^DECISIONS. 



OOKVETAITCINO ASD SQUirT. 

BURIAL BOAJfD. — ArdUue of iands by — 
Annual sum — Perpetual charge. — A burial board, 
duly constituted under the 15 & 16 Tic. c. 85, and 
the 16 & 17 Yic. c. 134, agree io purchase parish 
lands on the terms of paying an annual sum, the 
prindpal to be secured dther4>n the land or as a 
chaige on the church-rate or poor-rate. On petition 
to carry out this agreement : Held, that the money 
must be paid into court in a gross sum, the dividends 
to be paid to the vendors until InvestiE^d in land, and 
the costs to be paid by the burial board. Sembk^ 
the court will not sanetion a perpetual charge. In 
re Barrow^ and in the mattet o/Otf 15 j- 16 Vic. c. 85, 
16 ir 17 Vic. c. 184, The Charitable TruHa Act of. 
1858, and Ae Lands Clauses Consolidation AcL Week. 
Rep. 1854-5, p. 635. 

DESTROYED BILL OR NOTE.-JVb reUef in 
eqttity— Distinction between lost and destfUyed biU or 
vote. — ^The following case recognises the distinction 
between a lost and a destroyed bill or note, as to 
relief bleing granted in equity. It was long ago 
established that where a bill has been pro ved to have 
been destroyed the holder might recover its amount 
at law (Woodlbrd v. Whiteby, Mood, and M. 517 ; 
Chit Bills, 268, dting Fierson v. Hutchinson, 2 
Campb. 212). And, as we have seen (vol. 1, p. 
162), in an action on a bill or note, the court of 
common law may order that the loss shall not be set 
up, provided an indemnity be given. Although a 
court of equity will assume jurisdiction in the case of 
a lost bill of exchange upon which the acceptor can- 
not be sued ki law, it will not so to give relief upon 



such an instrument proved to havebeen destrotfed^ 
and ujpon which a remedy is open to the plaintiff by 
action at law. A bill was filed by the indorsee of a'biU 
of exchange, praying a declaration that the defendant 
was liable to pay the plaintiff Ae amount, and a decree 
for payment, the plaintiff offering to indeninify the 
defendant against all claims in respect of it The 
bill alleged that the biU had been destroyed, and a 
forged bill substituted. The defendant filed a 
general demurrer, and the same waa allowed. 
Wright y. Maidstone^ YfetYu Rep. 1854-5, p. 1518; 
25 Law Tim. Rep. 287. 

WATER. — Grani of in eonvesfonee-^Bff pipe of 
certain size. — ^A. conveyed to B. in fte a parcel of land 
lying about twenty yards firom a stream, the soil and 
both banks of which belonged to A., *^with libertyto 
B. to take water from the said stream for the use of 
his mill by a pipe not exceeding twelve inches in 
diameter:" Held, by the Lo^, that B. had no 
right to dam up the bed of the stream so as to force 
the water up into the pipe, thereby making it always 
run to the iulL Walker v. Stewart^ 25 Law. Tim. 
Rep. 283. 

COMMON LAW PBACnCB. 

ARBITRATION.— iSeactiulffi^ submission ^Mis- 
conduct of arbitrator — Examining witnesses wOhoui 
knowledge of one of ^ parHes — Waiver of vrregu- 
kariij. — ^In England dther party to a reference may 
apply to the court or a judge to rescind the snbmis- 
non for proper cause ; but in Scotland there is no 
such mode in Which the parties can stop a pending 
arbitration. Where an arbitrator, to whom certain 
disputed debts between A. andB. had been referred, 
was one of several trustees who had len^part of the 
trust monies to A. unknown to B., who, on dis- 
covering the fiu^ and that A. waa insolvent, applied 
to the court of session in Scotland to resdnd the sub^ 
mission, but the application was refiised. On«ppeaL 
to the Lords, it was held the interest in the arbi- 
trator was too remote to warrant the oourt in 
resdnding. Where an arbitrator exannnes witnesses 
behind the back of one of thrfnurties, such party is 
justified In at once abandoning the reference, and 
applying to a judge to resdnd the sufamisnon, but if 
he continue, after the ftct has come, to his know- 
ledge, to attend the subsequent proceedings, this 
will be a waiver of the irregularis, and he cannot 
a(tecwards set aside the award on that ground. 
Drew V. Drewy 25 Law /Km. Rep. 282. 

ARBITRATION. —Part decided by arbitrators 
and part by ua^e— Enlargement of time by umpire 
aUmei—ln ordinary ctoes of submisdon to. arbitra* 
tioh, the parties submit all matters in difference to 
two arbitrators, one generally named by each. party, 
and, in case of their differing, to an umpiie, who la 
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either fixed on by the parties themaelves, or chosen 
by the arbitrators ; in this case all the arbitrators 
have to do is to hear the parties and their witnesses, 
and, if they agree, to make ad award; bat, if they 
cannot i^ee, they should state their disagreement, 
and then refer the whole question to the umpire. If 
they should take upon themselyes to decide half of 
the miuter, and refer the other half to the decision 
of the umpire, that would be bad. But as a submis- 
sion to arbitration is but a contract between the 
parties, they may vary the terms of it, and stipulate 
that the arbitrators shall decide all matters that they 
can agree upon, and that if there be anything upon 
which they cannot come to an unanimous decision, 
and cannot concur in. their award, the matter up<m 
which they do not concur shall be left to the settle- 
ment of an umpire. And further, that the arbitra- 
tors may, from time to time as they differ, refer 
each subject to the umpire, retaining concurrently 
their jurisdiction oyer each subject. If the parties 
intend so to deviate from the ordinary course, they 
should clearly express their intention, as shown by 
the following decision of the Lords on an appeal 
firom the court of session in Scotland. A deed of 
submission was entered into to A. and B., and in the 
event of their differing, to any umpire they might 
appoint, and the parties agreed to submit to '' what- 
ever the arbitrators or umpire should determine by 
an award or awards interim or final,*^ and gave 
powers to them to enlarge the time. Within the 
last enlargement of time made by A. and B. they 
delivered no award, but having agreed upon all the 
matters except two, they appointed C. as umpire in 
and concerning those two matters, and to that extent 
deviDlved upon him all the powers competent to an 
umpire. C. then enlarged Uie time for making the 
award generally, and within that time, but after the 
expiring of the last enlargefnent made by themselves, 
A. and B. delivered their award regarding those 
matters which they had not referred to the umpire : 
Held, reversing the decision of the court of session, 
that the award of the arbitrators was not within the 
proper time, for that the enlargement made by the 
umpire was not applicable to their award, being 
beyond his powers as regarded them. Lang v. 
Broum^ 25 Law Tim. Rep. 297. 

COUNTY COUBTB. 

JUDGMENT, ENFORCING. — /n equity. ^A 
most important decision has been given by V. C. 
Kindersley, to the effect that a court of equity will 
aid a creditor who has obtained judgment in a county 
court, and issued execution thereon without any 
result, in realising his debt and costs out of the 
equitable assets of his debtor — as where the debtor 
is entitled to an annuity payable out of leaseholds 



vested in trustees. Bennett v. PoweU^ 25 Law Tim. 
Bep. 281. 

BANKBUirrCT AND INSOLVSNCT. 

ARRANGEMENTS. — Bankrupt CmsoHdatum 
ActfSS, 79, 81, 211 — P^Uion for arrangement after 
JUing — Admisdon of demand ofcredUor^s debt. — ^Thc 
Court of Appeal in Chancery have held that where 
a trader has signed and filed an admission of a 
demand against him under the 79th and 8l8tsec8. of 
the Bankruptcy Consolidation Act (set out vol. 1, 
pp. 229, 251, 255) it is not competent for him to 
petition for an arrangement under sec. 211. A 
creditor took out a summons agamst a trader, under 
which the trader admitted the debt, and the creditor 
afterwards filed a petition of adyudication. In the 
meantime, before the seven days limited by the 81st 
section of the Bankruptcy Act had expired, the 
trader filed a petition under the arrangement clauses 
of the Bankrupt Act, and obtained protection ac- 
cordingly: Held, that the trader, by proceeding 
under the arrangement clauses, could not stop the 
adjudication of bankruptcy under the trader-debtor 
summons. But semble, if the creditor had not used 
due diligence, the court would have stopped the 
a^udication. Exp. Walker^ re Haywood^ Week. 
Rep, 1854-5, p. 647. 

VROOY.'-Contingent UahUitg^ Bankruptcy Con- 
soUdation Act, s. 178 — Damages in an action of tort — 
Reference to arbitration. — We have in another work 
(Key to Examination Questions, div. ** Bankruptcy") 
referred to the difficult subject of proof for a claim 
in an action of tort where a verdict has been taken 
subject to a reference as to the amount of damages, 
and bankruptcy comes before any award. An 
ingenious attempt has been made to ])ress sec. 178 
of the Consolidation Act into the service of the 
party asserting that such damages can be proved. 
That section provides, that if any trader shall 
become bankrupt, and shall have contracted before 
the fiUng of a petition lOTac^yiidicstkm of bankraplcy, 
a liability to pay money upon a contingency which 
shall not have happened, and the demand in respect 
thereof shall not have been ascertained before the 
filing of such petition, in every such case, if such 
liability be not provable under any other provisions 
of this act, the person with whom such liability 
shall have been contracted shall . be admitted to 
claim for such sum as the court shall think fit ; and 
after the contingency shall have happened and the 
demand in respect of such liability shall have been 
ascertained, he shall be admitted to prove such 
demand, and receive dividends with the other credi- 
tors, and, so far as practicable, as if the contingency 
had happened and the demand had been ascertained 
before tiie filing of such petition. Exp. Todd, re 
Williamson, Week. Rep. 1854-5, p. 644. 
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PROFESSIONAL NEWS. 



Kegulatioits as to Postaob Stamps.— The 
following information contained in a notice issued by 
the Stamp Office authorities may be of service to 
our readers :— -llie Board of Liland Revenue have in 
conformity with the proyisions of the 4th section of 
the 18 & 19 Vic. c. 78, provided the necessaiy appa- 
Tatus for impressing with postage-stamps paper sent 
in by the public for the covers or envelopes of letters. 
Notice u therefore given, that the. Board are now 
prepared to receive paper, to be delivered at the 
Head Office,. Somerset House, London, for the pur- 
pose of being impressed with stamps for denoting the 
several rates of postage, subject to the following 
reg^ulations, namely: — ^When the amount of the 
stamps required by any person shall not exceed £10, 
a fee of Is. will be charged in addition to the duty, if 
paper of one size only be sent in, and if more than 
one size be sent in, then a fee of Is. for each size. On 
the warrants hereafter-mentioned, no fee will be 
payable, but the sizes of paper will be restricted jaa 
follows: — When the amount exceeds £10, and is 
imder £20, paper of one size only will be received. 
If the amount exceeds £20, and is under £80, two 
sizes of paper only will be received ; £80, and under 
£40, three sizes of paper ; £40, and under £50, four 
sizes of paper ; and not more than four size^ sfjpaper 
will be allowed to be included in any one wmvant of 
however high an amount. No folded envelopes can 
be stamped, and therefore paper, whether intended 
for envelopes or letters, must be sent in unfolded, 
and every distinct size and form of envelopes or 
paper must be marked so as to indicate the place on 
wUch the stamp is to be impressed, in order that it 
may appear in the proper position according to the 
rules of the Post-office, when the envelope or letter 
Is folded and made up. No coloured paper can be 
received for stamping, nor any paper of such thin-- 
ness as not to bear the impression of the dies. En- 
velopes provided by this office, with the proper 
stamps thereon, will be substituted for any of those 
sent in which may be spoiled in the operation of 
stamping. It should be borne in mind that licensed 
Tenders only are authorised to sell postage-stamps 
impressed as above-mentioned, or any other. 

ASSIZKS FOR THE WkST RiDINO OF YORKSHIBB. 

— A movement has lately been commenced lor the 
removal of the assizes for the West Riding of 
Yorkshire from the city of York to some town in 
the centre of the West Riding. The movement 
originated in Wakefield, the borough council of 
which town have just adopted a petition to her 
lli^esty in council, praying for the removal of the 
assises fronl York» and the appointment of Wakefield 
No. 18 (Vol. H.) 



as the asaze town of the Riding. The Leeds borough 
council have also taken the matter up, and have also 
petitioned her Mfgesty in behalf of Leeds, ou the 
ground that a large proportion of the business now 
tried at the York assizes goes firom that town ; and 
it is a large and important place, with excellent 
railway accomodation ; and that it has* courts now in 
the coarse of erection adnuFably ad^ted for the 
business of the assizes. Meantime the inhabitants 
of the North and East Ridings have not been idle, 
and at a meeting of the magistrates of these Ridings, 
lately held at York, and presided over by the Earl 
of Zetland, it was unamiously resolved to present a 
petition to her Majesty, prayixig that the assizes fbr 
the county may not be divided, and that they may 
still continue to be held at York. 

The Forthcomino Michaelmas Term. — ^The 
2drd of October ended the long vacation, and the 
lists of *' arrears,^* as they are termed of the common 
law courts for the ensuing Michaelmas Term have 
appeared. Such a list has seldom or never been 
seen. The aggregate of the three courts is only 57. 
In the Queen's Bench the number is 87, of which 
4 rules are new trials, 6 of which have been standing 
for some time, and will now be cleared firom the list. 
In the special paper is one rule for judgment, and 25 
for argument, including several county court appeals. 
There are 7 enlarged rules. In the Common Pleas 
only 5 matters appear — 3 new trial rules, 1 enlarged 
rule, Bnd 1 demurrer ; and in the Court of Exchequer 
the number is only 15. Of that number 1 stands in 
the special paper for judgment, and 10 for argument, 
whilst of new trials.there is 1 for judgment and 8 
for aigument Notwithstanding the smallness of 
these nnmbers the common law is ** looking up," and 
the present appearance of the courts is in a great 
measure owing to the Common Law Procedure Acts. 
On the commencement of the term, Mr. Justice 
Willes will, for the first time since his promotion, 
grace with his presence the judicial bench of West- 
minster Hall as one of the judges of the Court of 
Common Pleas. 

Rbtiremknt from THir Leeds Magistracy of 
JoBK Hope ShatT, Esq. — We regret to learn that 
John Hope Shaw, Esq., one of the Leeds magistrates, 
has announced his intention to retire n*om the 
bench. Amon^the causes of Mr. Shaw's resignation 
is the refusal elsewhere referred to, of the present 
Lord Chancellor and his predecessor to place upon 
Jhq commission of the peace uractising attorneys. 
This- refusal, in the opimon of Mr. Shaw, conveyed 
an imputation upon that branch of the lesal profession 
to which Mr.Shaw belongs, that he would, we believe, 
have retired from the bench at once had it not been 
for the peculiar position in which the Leeds justices 
are at this moment placed by having an insufficient 
number of genUemen in the commission of the 
peace for the borough. 
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A SOLICITOR'S UBRABY. 



(jContinued from p. 96). 
Precedents in Conveyancing. — ^In addition to the 
precedents enmnerated ante^ p. 96, we may refer to 
some others as being of service for occasional use. 
Among these are Barton's ^* Modem Precedents 
in Conveyancing" Srd edit., in 7 vols., 1821, which 
may be bought second-hand 'for quite a trifle. To 
this work a supplement has been published by Mr. 
S. F. T. Wilde, entitled "A supplement to (C. 
Barton's) Precedents in Conveyancing." The Srd 
edit., is by C. Barton jun., in 3 vols., and appeared 
about 1826. This can be purchased rather cheaply 
though not for so small a sum as Mr. Barton's work. 
It is esteemed more useful than the original work. 
A work which we have found useful in practice is 
** Bone's Precedents in Conveyancing," by Mr. T. 
G. Western, in 4 vols., 1841, price £3 128., but 
which can be purchased for about 14s. It is usual 
to speak disparagingly of this work, and it has been 
said that the best part about it is that which was 
taken from Jarman's ^^ Collection of Forms,'' and, 
certainly, the notes are beneath criticism, but the 
forms are many of them very useful, and in general 
correct. To those who cannot afford- Jarman's or 
Davidson's larger work, we would recommend 
** Bone's Precedents " in preference to Crabb's. 
Mr. Davidson's "Concise Precedents in Convey- 
ancing " (of which a 4th edit., price 9s., has lately 
appeared), is a mere students book, though occa- 
sionally something useful may be obtained by a 
reference to it. 

Landlord and Tenant — The principal book on 
this very important branch of the law, and one upon 
which solicitors are always expected to know some- 
thing, is that called " Harrison's Wood&ll's Landlord 
and Tenant," the seventh edition of which, edited 
by Mr. Woolaston, is in the press. It is very 
well got up, and presents a very full and, in 
general, accurate, view of the law of landlord and 
tenant. A smaller and more elementary work, 
which would form a very usefol compassion to the 
above, is the late Mr. Smith's " Law of Landlord 
and Tenant," edited by Mr. F. P. Maude, which 
has recenUy appeared, price 14s. Those who 
cannot afford Harrison's work will find Mr. Smith's 
very useful though, of course, the full detail of the 
other work is wanting. But what there is will be 
found reliable, and many things are here explained 
which the larger work does not notice, because they 
are matters not to be found in the reports, being 
rules deducible from the decided cases framed by 
one who was in every way capable of performing 
such a labour. To those who desire to add another 
work to their library, we can recommend Mr. 



Piatt's work on Leases, which contains also some 
precedents. There is a good deal of information to 
be found in Mr. Piatt's work, but the price is heavy 
being £2 10s. ; there are two volumes, and they 
bring down the law to a recent period. 

WHU. — ^As solicitors are so liable to be called on 
at a moment's notice to fitune a will, it especially 
behoves them to give attention to this branch of 
their business, and, as in the hurry consequent on 
the performance of this part of their duties, soUdtors 
are frequentiy unable to consult any works, it is 
desirable they should carefuUy study beforehand the 
general doctrines, and also some well-drawn pre- 
cedents. The work which may be said to be beyond 
all competition is that of Mr. Jarman^ which, how- 
ever, contains no forms. There are two volumes, 
and a second edition, which, unfortunately, is not 
edited by Mr. Jarman, has just appeared, price 
£S Ss. Another work, quite as good and valu- 
able in its province, is the volume of " Jarman's 
Conveyancing," relating to wills, of which an edition 
by Messrs. Sweet and Bissett, price £1 ISs., ap- 
peared two or three years ago. This contains 
precedents, with, however, some considerable text- 
matter of great utility. Indeed, to the draftsman it 
is an indispensable work, and few conveyancing 
counsel are without it; It is in^oesible to explain, 
within our present limits, the features which con- 
stitute ks excellence ; it must be used to be fully 
appredated. Should the practitioner not desire so 
expensive or bulky a volume (the very profusion 
and number of whose forms is to one unused to the 
work somewhat tantalizing), he will find the last, 
edition of Hayes and Jarman's *^ Condse Forms of 
Wills " very usefbl. The price is 16s. This volume, 
which is a small one, is enriched by valuable notes, 
and in the opinion of some its chief value lies in 
them, as the forms are considered too condse 
to be of great assistance. This is, however, the 
language of conveyancing counsel who have been 
accustomed to the fuller and more eonveniently 
arranged work, in Jarman's ^^ Preeedents," and is 
not, we think, altogether warranted. There is 
another somewhat similar, but much inferior, work 
by Mr. J. T. Christie (not the eminent conveya&eer, 
though many we know have supposed otherwise, 
but tile same party who edited the last edition of 
Crabb's '^Precedents," wfaichisnorecommendlttion), 
entitied " Concise Precedents of Wills, with an Intro- 
duction and Practical Notes, adapted diiefly as a 
Manual for the ready use of Solidtors." The price is 
88. only. To those who wish to be acquainted wiih the 
alterations efiTected by the kte Wills Aet, the Uttie 
work of Mr Shelford will be useful, as connecting the 
old and new law, and presenting them both in a 
readable compass. It can be purehisedvexy cheaply. 
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VENDORS AND PURCHASERS. 



Thehk are noyr ao many eases reported upon the 
subject of the law and practice of vendors and pur- 
chasers; and solicitors, particularly those in the 
country, who cannot readily consult counsel, are so 
much interested in them, that we intend for the 
future to notice them at some length and under a 
separate heading. In very many cases, solicitors 
are compelled to act on their own judgment of what 
they conceive to be right, either in respect of a 
negotiation for a sale, or in the course of the pro- 
ceedings l)etween the contract and the execution of 
the conveyance, that it cannot but be useful to them 
to know what points have been decided by the 
courts respecting , the law of vendors and pur- 
chasers. 

CONTRACT BJ OFFER AND ACCEPT- 
ANCE [anU^ p. 49]. — Varying proposal before 
aeceptanee — Non-payment of deposit money at fixed 
time— Acceptance of offer stAfect to terms of contract 
hang arranged between the solicitors of the parties, — 
A contract for sale is frequently made by a written 
offer to sell or purchase, followed by a written 
acceptance of the offer ; the acceptance, in order to 
bind the proposer, should be a simple acceptance, 
neither more nor less, of the offer. For the offer, 
unless accepted simpUeiteri may be withdrawn or 
CTen varied (Holland v. Eyre, 2 Sim. and Stu. 194 ; 
Lucas V. James, 7 Hare, 410 ; Thombury v. Be- 
vUl, 1 You. and Coll., C.C. 664, 663 ; 6 Jur. 407). 
Thus, if a vendor, the owner of property, writes to 
another person stating, *^I am willing to sell my 
estate to you for £26,000,^ with certain other terms, 
if the person, to whom that communication is ad- 
dressed, writes in answer, "I accept your offer,** 
without saying anything more, that binds both 
parties, and neither party is at liberty to add to or 
qualify the terms of the contract. This is what is 
term^ a contract by offer and acceptance. Bat if 
before the person to whom the letter is sent, re- 
turns an answer, the person who makes the offer, 
says, ^' I omitted somethmg which I consider essen- 
tial, and I desire that this '* (mentioning something 
further) " shall be one of the terms of the con- 
tract,** he is at full liberty to vary his proposal, and, 
in fact, if his offer is not accepted — ^if, for instance, 
the other party should reject the contract— then the 
matter is at an end, and it is no longer in the power 
of the other party, even if he wished to do so, to 
accept the offer at a Uter period. This will explain 
the following decision: — " A. offered by letter to 
purchase an estate for £25,000. The vendor, also 
by letter, accepted the offer, ^subject to the terms of a 
contract being arranged between their solicitors^^ and 
requiring a deposit of from £1,200 to £1,500. The 



vendor*s solicitor afterwards sent a draft of agree- 
ment to A.*s solicitor for perusal, reciting the pay- 
ment of the £1,500 deposit money on the day of the 
date of the agreement, which was left blank, and 
before it was returned wrote a letter, stating that 
unless the agreement was completed and the deposit 
paid before a particular day, named by him, the 
vendor would consider the treaty at an end. A.*8 
solicitor wrote in answer that he approved the 
agreement on his client*s behalf, save as to the 
amount of the deposit money, and requested further 
time to complete. The vendor*s solicitor then 
enlarged the time for completion, again stating that 
unless the £1,500 deposit money was paid by the 
day then specified, the vendor -would proceed to the 
sale of the property. The money not being paid on 
that day, the vendor*s solicitor immediately wrote 
that the treaty was at an end. A few day*s after- 
wards A. tendered the £1,500, and offered to agree 
to the terms of the draft as originally furnished. 
This offer was refused. Upon demurrer to bill for 
specific performance, it was held : Ist. That there 
was no concluded contract between the parties, but 
only a contract to enter into a contract, of which 
three of the terms were specified, viz., the purchase 
money, the time when the contract should be com- 
pleted, and the amount of the deposit, and that the 
rest of the contract (including the time for the pay- 
ment of the deposit) was to be made the subject of 
future communication between th^. parties them- 
selves. Secondly : that before the terms, origiually 
proposed, were accepted, the vendor had a right to 
fix a time for the payment of the deposit money, 
and make time of the essence of the contract [see 
infrh], and the demurrer was allowed. The Mas- 
ter of the Rolls said that if the words *^ subject to 
the terms of a contract, being arranged between 
their solicitors," had been omitted from the vendor's 
letter, the two letters would have proved a complete 
and perfect contract^ such as a court of equity would 
have enforced. And so, if on the receipt of the 
draft agreement, he had written that he agreed to 
and was. ready to execute the agreement; and that 
in neither case could the vendor have afterwards 
added an additional term. Honeyman v. Marryat^ 
1 Jur. N. S. 857. 

TIME BEING OF THE ESSENCE OF THE 
CONTRACT.— It is pretty well established that 
a party to a contract may, by a proper and clear 
stipulation to that effect, make time of the essence 
of the contract; and, in such a case, courts of 
equity, though in general averse to allow effect to 
such a stipulation, will permit the party to avail 
himself of it. In the above case of Honeyman v. 
Marryat (1 Jur. N. S. 859), the Master of the 
Rolls observed that the Court of Chancery does not, 
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except in very special cases, allow time to be of the 
essence of the contract. But this unwillingness to 
admit of time being of the essence of the contract, 
does not apply to an incomplete agreement, as 
where in the course of a negotiation for a contract, 
a party insists that a time shall be fixed for the 
payment of a depomt ; as, for example, on the 
execution of the contract on a particular day named, 
and the other party fails to comply with that stipu- 
lation, there is nothing for the court to relieve 
against ; except, indeed, the stipulation should be an 
unreasonable one, or being manifestly proposed for 
the purpose of preventing the completion of the 
contract. In those cases, as the Master of the Rolls 
observed, where a court of equity does not admit 
time to be of the essence of the contract, there is a 
concluded agreement — a contract actually completed; 
and then the court considers it inequitable that, by 
jeason of a slight delay of two or three days, one 
party to the contract should be deprived of the 
benefit for which he has contracted. Boneyman v. 
Marryatt, 1 Jur. N. S. 859. 

SPECIFIC PERFORMANCE.— DeZay of party 
in enforcing contract — Agency, — In Milward v. Mary 
Thanet (cited in the note to 5 Ves. 720), Lord 
Alvanley repeated the well known dictum, that a 
party seeking specific performance must show him- 
seli '^ ready, desirous, prompt, and eager.'* There 
is some difference between a case of a deposit having 
been paid (which may be lost by the refusal to grant 
specific performance, see Harrington v. Wheeler, 
4 Yes. 686), and where no deposit is paid. A delay 
by a purchaser for three years in taking steps 
is fatal to the application for specific performance. 
These observations ^ill explain the following case 
and decision :— Lands being settled to one for life, 
remainder to her ten children in fee, all parties 
agreed to endeavour to effect a tale in order, if 
possible, to increase the income of the tenant for 
life. W., one of the ten children, took upon himself 
to act for all the others, and contracted in April, 
1851 to sell to F. Ko deposit was made, nor any 
step taken. An abstract was first asked for by the 
purchaser in February, 1852, and delivered by W 
on behalf of all parties. B, another of the children 
(who had certain liens on the shares of four others, 
which he perfected after April, 1851), denied alto- 
ther the authority of W to act for him. The tenant 
for life died in Sept., 1852, and in the same year R, 
one of the four children whose interests B had so 
got in for his own benefit, confirmed the sale to F. 
No other step was taken against B till May, 1854, 
when F, having c^t five of the shares, filed a bill 
against B for a conveyance of the other five. Held 
by y. C. Wood, apart firom the question as to th^ 
agency of W, that oa ^e ground of delay the pur- 



chaser was not entitled to a specific performance 
against B, except as to the share of R, for when B 
put the plaintiff' at arms length, by denying the 
authority of W to act for him, he ought to have 
insisted on his contract, and to have taken steps at 
once for specific performance. The bill was dis- 
missed with costs as to B's original share ; and no 
costs were giv^n as to the other shares. Firik v. 
Greenwood, Week. Rep. 1854-5, p. 358; 1 Jur. 
N. S. 866. 

CONTRACT TO GRANT AN UNDER- 
LEASE. — Reference to covenants in original lease- 
Certain restrictive covenants not to be inserted in under- 
lease which turn out to he in original lease — Reasonable 
time for granting a lease,— The following decision 
will, we venture to say, g^vc rise to much difficulty 
and uncertainty, as to the construction of contracts 
for underleases, and it certainly runs counter to what 
has hitherto been the received opinion of the pro- 
fession on such contracts. This decision, in efiect, 
lays it down that if a lessee has a lease which con- 
tains certain restrictive covenants, he can enforce an 
agreement by him to grant an underlease without 
such or any restrictive covenants, though the other 
party was not at the time aware that such restrictive 
covenants were in the original lease. If the intended 
under-lessee should say, "Is there anything to 
prevent (for example) my carrying on the business 
of a retailer of beer?** and the intended sub-lessor 
should answer, " I think not ;** thereupon, according 
to the decision, the plaintiff is to be considered, in 
effect, saying, " Insert in the lease the usual cove- 
nants ; insert all the covenants in the head lease, if 
they do not prohibit the carrying on of the business 
of a retailer of beer. I shall then have a lease that 
will not in its terms prevent me carrying on the 
business ; and if there be any contract between your- 
self and your head landlord, and I am turned out in 
consequence, I shull have my remedy over against 
you by the covenant for quiet enjoyment ; ** the object 
not being that the lessor should guarantee that there 
was no such covenant in the original lease, but that 
the plaintiff should get a lease without such a cove- 
nant. We' need hardly observe that this doctrine is 
not likely to be adopted by courts of equity on 
questions of specific performance, at least, not where 
the intended under-lessee is ignorant of the exiatence 
of the restrictive covenants. M, the lessee of pie- 
mises, agreed with the plaintiff to grant him a sub- 
lease for twenty-one years, "the lease to contain all 
the usual and proper covenants, and particularly 
those contained in the lease under which the pre- 
mises are held, so that the same in no way restrict 
the trade of a retailer of beer ... the loue to be 
prepared by the lessor.** The plaintiff saying that 
he wanted the premises for the purpose of a beer- 
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house, had asked M's agent, before the agreement 
was drawn up, whether there was anything in the 
original lease to prevent such a use of the premises, 
the agent replied, not to his knowledge. The 
original lease did in fact contun a covenant against 
carrying on the trade of a retailer of beer, with a 
proviso for re-entry for the breach of the covenant. 
On the signing of the agreement, the plaintiff entered 
on the premises, and, after about five months, M 
sent the plaintiff a draft lease containing a covenant, 
against carrying on the trade of a retailer of beer. 
M died a month afterwards, the draft lease not 
having been returned by the plaintiff. Between 
four and five months after M*8 death, the defendant 
(hb executors) offered to grant the plaintiff a lease 
according to the terms of the agreement. Held, 
first, that the meaning of the agreement was, that 
M should grant the plaintiff a lease without the 
restrictive covenant, whether the original lease con- 
tained such a covenant or not : '* the object was not 
that the lessor should guarantee *that there was no 
such covenant in the original lease, but that the 
plaintiff should get a lease, without such a covenant.*^ 
** If the head landlord entered because the business 
of a retailer of beer was carried on, then, though the 
plaintiff might be turned out, he would have his 
remedy against his lessor.*^ Secondly, that under 
the circumstances a reasonable time for granting the 
lease had not elapsed at M^s death ; and that the defen- 
dants offer was made within a reasonable time after 
his death ; and that the plaintiff could not, therefore, 
maintain an action for the breach of the affreement. 
Hayward v. Parke, 1 Jur. N. 8. 781. 

CONTBACT. — Rtference to parcels in an annexed 
plan or map, which is aJUnoards lost -^Secondary 
evidence, — ;^Ina contract of sale of lands, the premises 
were expressed to be delineated or described in a 
map or plan signed by the parties to that contract. 
The master having found that the map or plan of 
the property referred to in the agreement was lost 
the court held that extrinsic evidence was admissible 
to prove the parcels mentioned in the agreement, 
for parcel or no parcel is, according to ordinary rules, 
a question on which extrinsic evidence is admissible ; 
indeed, the common description of the persons in 
whose possession lands are, or lately were, is framed 
in order to admit extrinsic evidence. Andrews v. 
Andrews, 1 Jur. N. S. 886. 



THE STATUTES, 1864. 
(17 & 18 Victoria). 



Thb following is a list and statement taken from a 
recent report of the Incorporated Law Society, of 
the principal acts passed in the Session of Parliament 



held in 1864 ; and though, as will be seen, we have 
noticed most, if not all, of the acts in our first 
volume, this summary account of them will, we 
are sure, be useful to our readers generally : — 

Second Common Law Procedure Act [vol. 1, pp. 
166, 163]. — The most important act was the second 
Common Law Procedure Act (17 & 18 Vic. c. 126), 
which effected improvements, not only in the modes 
and forms of procedure, but in the jurisdiction of the 
courts, facilitating and expediting the proceedings 
and diminishing the expenses of the suitors. Thus 
it enables the judges to try questions of fact by 
consent without a jury ; to order cases of compli- 
cated accounts to be forthwith rieferred to arbitration ; 
to examine the parties before trial ; and obtain a 
ftill discovery of documents. Trials also may be 
a^oumed ; and the restrictions may be relaxed in 
cross-examining witnesses, and the contradiction of 
a party^s own witnesses. Proof of handwriting by 
comparison may be admitted; documents insuffi- 
ciently stamped are receivable in evidence on pay- 
ment of the duty and a penalty. An appeal may be 
made on the refiisal of a new trial ; the oral exami- 
nation of witnesses may take place on motions and 
Bummonses ; injunctions may be issued ; and judg- 
ment-debtors may be examined to discover their 
assets ; which may be attached or taken in exeut^on. 

Witnesses out of Jurisdiction [vol. 1, p. 136], — 
Under the Witnesses Act (17 & 18 Vic. c. 34), wit- 
nesses in Ireland or Scotland may be compelled to 
attend and give evidence in England, and witnesses 
in England to give evidence in the Irish and Scotch 
courts ; but reserving the power of exacdining them 
before commissioners. 

Registering Bills of Sale [vol. 1, p. 136].--The act 
for Registering Bills of Sale of personal property 
within twenty-one days, like warrants of attorney, 
is designed to prevent frauds on creditors (17 & 18 
Vic. c. 86). 

Chancery Dispatch Act. — An act was also passed 
"to make further provisions for the more speedy 
and effectual dispatch of business '* in Chancery, by 
appointing additional temporary clerks and account- 
ants to wind up the matters depending in the re- 
maining masters' offices, and, in cose of need, to call 
in the aid of the solicitor to the suitors' fund (17 & 
18 Vic. c. 100). 

Lancaster Court of Chancery. — Another act was 
passed extending the jurisdiction of the Court of 
Chancery of the county palatine of Lancaster against 
persons residing out of its jurisdiction, aifd trans- 
ferring appeals to the Lords Justices in Chancery 
instead of the judges of assize (17 & 18 Vic. c. 82). 

Bankruptcy [vol. I, pp. 162, 164].— The Bank- 
ruptcy Act enables the Lord Chancellor to diminish 
the expense of the establishment by not filling up 



13Q 



THE LAW CHRONICLE. 



[Nov. 1, 1865. 



the present or future vacancies ; and it provides that 
a petitioning trader must show diat his assets amount 
to £150 (17 & 18 Vic. c. 119). 

Evidence in Ecclesiastical Courts [yol. l,p. 136]. — 
.An act passed for taking evidence in ecclesiastical 
courts vivd voce (17 & 18 Vic. c. 47) ; and another 
act authorising the appointment of commissioners to 
administer oaths and take declarations, &c., relating 
to proceedings in the Admiralty Court, and pro- 
viding that the commissioners for administering oaths 
in chancery may also take affidavits, declarations, 
&c., in proceedings in the Admiralty Court (17 & 
18 Vic. c. 78). 

Administration of issets [vol. 1, p. IMJ.^-The 
Real Estate Charges Act (17 & 1 8 Vic. c. 118) directs 
that in case of intestacy the heir shall not he entitled 
to have the incumbrance on the estate paid out of 
the personal property. There is a statement to the 
effect that the 17 & 18 Vic. c. 118, contains a clause 
that where a testator makes a will, and directs his 
estate to be sold, and does not otherwise direct, the 
land shall be deemed to be personal estate, but 
this is a mistake. 

Acknowledgments hy married women [vol. l,p. 150]. 
— An act was also passed to remove doubts con- 
cerning the due acknowledgment of deeds by 
married wometi (17 & 18 Vic. c. 75) ; whereby the 
deeds already acknowledged are, afler the certificate 
of acknowledgment has been filed, rendered valid, 
although one or both of the commissioners have 
been interested in the transaction, with certain 
exceptions in cases wherein proceedings were then 
pending; but authorising the Court of Common 
Fleas to make rules for preventing commissioners 
who are interested from taking acknowledgments. 

Usury [vol. 1, p. 150.— The total repeal of the 
Usury Laws has also taken place (17 & 18 Vic. c. 90) ; 
saving transactions previous to the act, and pro- 
viding that the legal or current rate of interest now 
payable on any contract shall mean the same as if 
the act had not passed. 

Stamp duties [vol. 1, p. 150-152J.— The act to 
amend the law relating to the stamp duties (17 & 
18 Vic. c. 83), provides a new scale for inland and 
foreign bills and notes; also on leases for terms 
exceeding thirty-five years, regulated by the amount 
of rent, and on duplicates or counterparts ; with 
projvisions as to adhesive stamps on bills and bankers' 
drafts ; repealing the exemption from receipt stamp 
duty on letters of acknowledgment ; directing that 
deeds made for several valuable considerations shall 
be chargeable in respect of each ; and indemnifying 
parties from omitting to state the full purchase 
money in assignments on the sale of the good- will 
of a business. 



NOTICES OF NEW BOOKS. 



Oke's Friendly Societieb* Manuai*. 
The Friendly Societies' Manual^ comprising The New 
Consolidation Actj 18 {r ^^ V^^- c- 63, and other 
Statutes Affecting Old and New Societies^ as well as 
Industrial Societies^ MethodicaUy Arranged; with an 
Exemplification of the Official System of Bookkeeping^ 
RuleSy Tables of Contributions^ Cases^ Forms^ jv. 
(fc, {re. By G. C. Oke^ Author of The Magisterial 
Synopsis and Formulist^ Law of Turnpike Roads^ 
ffc. f;c. London : Butterwobths. 
We have before (p. 62) referred to the act of last 
session (c. Ixiii.), for the Consolidation of the pre- 
vious Acts relating to Friendly Societies, and we now 
find that the professi^ is ftimished vrith a little 
work, by ilr. Oke, on the new act and previous 
statutes. We know firom experience how difiicult 
it is to carry in the head the provisions of various 
statutes relating to subjects of a class character, and 
it is on this very account that we always feel thank- 
ful for a manual which, collecting in a small space 
all the statutes and laws, enables us at once to 
discover what we may be in search of, and we are 
sure the profession will be thankM to Mr. Oke fox 
supplying them with the present manual. After 
giving an introductory statement or outline of the 
old and new Ijiws, the work proceeds, in chap, i., 
to treat of the old societies formed previously to the 
Ist of August, 1855. Whilst the second chapter is 
devoted to new societies, formed under the 18 & 19 
Vic. c. 63., chap. iii. treats of assurance companies 
formerly within the friendly societies acts ; chap. iv. 
contains suggestions, model rules, and tables of con- 
tributions ; whilst chap. v. furnishes an exemplifica- 
tion of the official system of bookkeeping. 

Fart n. treats of Industrial and Frovident Societies. 
A good Index concludes the work, which appears 
to us to be an indispensable one to a practitioner 
likely to be consulted on the subject of friendly 
societies. The work Is accompanied by what are 
termed notes to each section, in which much prac- 
tical information is given As a specimen of the 
work, we take sec. 1 of chap, ii., and which section 
is entitled, " For what Furposes a Friendly Society 
may hereafter be formed : " — 

*^ Sec. 9. It ^hall be lawfbl for any number of 
persons to form and establish a friendly society, 
under the provisions of this act, for the purpose of 
raising, by voluntary subscriptions of the members 
thereof, with or without the aid of donations, a fund 
for any of the following objects (that is to say): — 

^^ 1. * For payments nn death. — ^For insuring a sum 
of money to be paid on the birth of a member's 
child,— or on the death of a member,— or for the 
funeral expenses of the wife or child of a member : 
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"5. ^FoT reUef in sickness^ jr. — For the relief or 
mftintenance of the members, — their husbands,— 
wives, — children, — brothers or sisters, — nephews or 
nieces, — in old age, sickness or widowhood, — or the 
endowment of members or nominees of members at 
any age: 

** 3. ' For other purpose authorised by secretary of 
state^ frc, — For any purpose which shall be autho- 
rised by one of her Majesty^s principal secretaries of 
state, or in Scotland, by the lord advocate, as a 
purpose to which the powers and facilities of this 
act ought to be extended : 

^** Provided that no member shall subscribe or 
contract for an annuity exceeding thirty pounds per 
annum, or a sum payable on death, or on any other 
contingency, ezcc^eding £200 : 

"*And if such persons so intending to form and 
establish such society shall transmit rules for the 
government, guidance, and regulation of the same, 
to the registrar aforesud, and shall obtain his certi- 
ficate that the same are in conformity with law as 
hereinafier mentioned [see post, p. 79], then the 
said society shall be deemed to be fully formed and 
established from the date of the said certificate. " 

"Note. — ^The provision for insuring a sum of 
money to be paid on the birth of a member's child 
is new; but at the same time the specific objects 
for which friendly societies may in future be formed 
have been restricted, for by the 18 & 14 Vic. c. 115, 
6. 2 (ante, p. 52), societies might insure against loss 
or damage by fire, flood, &c., might raise a fund 
for the frugal investments of the savings of members 
to enable them to purchase food, tools, &c. ; or to 
enable members and their families to emigrate. 
The purposes expressed in the above section, taken 
in conjunction with sec. 10 (post, p. 93), as to burial 
money, may be practically stated to be these : — 

^' 1. For insuring not exceeding £200 on the birth 
of a member's child^ fThis partakes of the nature 
of an endowment, and being so would come more 
properly within the province of a life assurance 
office, see Chapter IV., post, for suggestions hereon]. 

'*2. For insuring not exceeding £200 on the 
death of a member. 

^^ 3. For insuring not exceeding £200 to be paid 
for the funeral expenses of the wife of a member. 

'' 4. For insuring not exceeding £6 for the funeral 
expenses of a child of a member under the age of 
five years. 

'*5. For insuring not exceeding £10 for the 
funeral expenses of a child of a member between 
five and ten years of age [Above the age of ten 
the child might himself become a member, see s. 
lb, post, p, 113]. 

** 6. For the relief or maintenance of the members, 
their husbands, wives, children, brothers or sisters, 



nephews or nieces in old age, — Bickness,-~or widow- 
hood. [This is accomplished in the case of old age 
or widowhood, by the members contributing monthly 
sums for an annuity for himself of not exceeding 
£30 per annum, to conmience at the age of, 'say 
sixty or sixty-five, or for a definite sum, not exceed- 
ing £200 payable at either of those ages, or for the 
like sums, or one of them, for the member's widow 
on the death of the member whenever it should 
happen : in the case of sickness, by the member 
contributing a monthly sum for a weekly allowance 
(of which there is no limit in the present act), as 
well as for medical attendance, during the con- 
tinuance of the illness, up to the age of sixty or 
sixty -five]. 

*' 7. For the endowment of members at any age 
[This would apply to the insurance of a definite sum 
not exceeding £200 or an annuity not exceeding 
£30 to be payable or commencing at any early age, 
say fifly], 

^*8. For the endowment of the nominees of 
members at any age [This will apply to the insurance 
of a sum not exceeding £200, or an annuity not 
exceeding £30 payable on a child attaining his 
majority or any other age ; or a third party arriving 
at those ages]. 

'* [Vide the Suggestions and Tables of Contribu- 
tions in Chapter, IV., post^^ 

*^ As to the third purpose mentioned in the above 
section, vide the observations in the Introduction, 
p. 13, note, 

*^ As to donations, if they are not paid as in aid 
of any particular fond of the society they might be 
placed to the fund required by s. 25, infra, to be 
kept distinct for the expenses of management. 

" Upon the point, when the society is to be con- 
sidered for certain purposes as legally established, 
there are the two following cases : Jones v. Wool- 
lam, 5 B. & Aid. 769, where it was held, that a 
bond given to the treasurer of a benefit society for 
the use of the society was an available security at 
common law, although the rules of the society bad 
not been confirmed pursuant to the statute then in 
force relating to friendly societies. Margett v. 
Farkes, 1 Dowl. & L. 682, which was an action of 
assumpsit by the treasurer of a friendly society on a 
note, it was held, that an averment that the rules 
were filed under the 10 Geo. 4, c. 56, before the 
making of the promise, was not material, and an 
objection that they were not filed until after the 
making of the note, but before it became due, was 
invalid. Bradbume v. Whitbread, 6 Sc. N. C. 
284, which was the case of an unstamped promissory 
note given to the trustees of a loan society estab- 
lished under the Loan Societies Act, and made 
before the rules were enrolled, but after they had 
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been certified, thie court held that the enrolment of 
the rules before the commencement of the action 
was suflScient to enable the trustees to recover. " 

One other extract we must give from sec. 12 of 
the same chapter, on the subject of the Determina- 
tion of Disputes, as affording a better specimen of 
Mr. Oke's labours : — 

** Sec. 40. * Every dispute between any member 
or members of any society established under this 
act or any of the acts hereby repealed, or any 
person claiming through or under a member, or 
under the rules of such society, and the trustee, 
treasurer, or other officer, or the committee thereof, 
shall be decided in manner directed by the rules of 
such society, — and the decision so made shall be 
binding and conclusive on all parties, without 
appeal : 

"* Provided that where the rules of any society 
established under any of the acts hereby repealed 
shall have directed disputes to be referred to justices, 
such disputes shall, from and after the 1st day of 
August, 1855, be referred to and decided by the 
county court as hereinafter mentioned. '* 

"Note. — This section and section 41 entirely 
take away the jurisdiction of justices of the peace 
to hear and determine disputes in relation to old 
friendly societies, and also, I conceive, where dis- 
putes arise in consequence of members being enrolled 
or serving in the militia (see ante, p. 60, note), 

**It will be desirable in societies to be formed, 
that the mode of determining disputes through the 
county court provided for by the above and follow- 
ing sections should be universally adopted. To 
effect this, the usual rule for settlement of disputes 
may be omitted altogether. 

t( These sections entirely exclude the jurisdiction 
of the superior courts, as will be seen from the 
following cases : — Crisp v. Bunbury, 8 Bing. 394 ; 
Timms v. WUliams, 8 Ad. & El. (N. S.) 413 ; 3 
Q. B. Rep. 413 ; Ex parte Payne, 5 Dowl. & L. 
679 ; 13 J[ur. 634 ; Trott v. Hughes, V. C. Cran- 
wortb, Dec. 1850, M. S. ; Reeves v. White, 17 
Q. B. Rep. 995 ; 16 J. P. 118 ; Grinham v. Card, 
7 Exch. Rep. 833. 

"Sec, 41. */n what cases hy ike county court, — 
In all friendly societies established under this act 
or any of the said repealed acts, all applications for 
the removal of any trustee, — or for any other relief, 
order or direction, — or for the settlement of disputes 
that may arise or may have arisen in any society, 
the rules of which do not prescribe any other mode 
of settling such disputes, — or to enforce the decision 
of any arbitrators, — or to hear or determine any 
dispute, if no arbitrator shall have been appointed, 
or if no decision shall be made by the said arbitrators 
within forty days after application has been made 



by the member or person claiming through or under 
a member or under the rules of the society, — shall 
be made to the county court of the district within 
which the usual or principal place of business of the 
society shall be situate : 

" ^ And such court shall, upon the application of 
any person interested in the matter, entertain such 
application, and give such relief, and make such 
orders and directions in relation to the matter of 
such application, as hereinafter mentioned, or as 
may now be given or made by the Court of Chan- 
cery in respect either of its ordinary or its -special 
or statutory jurisdiction : 

** Decision final — * And the decision of such county 
court upon and in relation to such application as 
aforesaid shall not be subject to any appeal : 

" In Scotland. — * Provided always, that in Scotland . 
the sheriff within his county, and in Ireland the 
assistant barrister within his district, shall have the 
same jurisdiction as is hereby given to the judge of 
a county court. " 

" Note. — ^In addition to the matters and disputes 
here placed within the jurisdiction of the county 
court, there are the disputes arising- by reason of a 
member's enrolment in the militia given to justices 
by the Amended Militia Act, 17 & 18 Vic. c. 105, 
s. 44, see ante,j>. 60, note, and the case of a member 
dissatisfied with the provision made on the dissolu- 
tion of a society (see s. 13, p. 127). As to against 
whom the proceedings must be brought on behalf 
of a friendly society, vide s. 19, an»e, p. 96. 

*^ The following decisions which have been given 
in reference to the jurisdiction of justices to settle 
disputes,. &c., under the repealed acts may be found 
useful in similar cases before the county court : — 

"R. V. Godolphin, and Ex parte Norrish, ante, 
p. 83; and Reg. v. Cotton, ante, p. 84, as to the 
legal -alterations of rules : 

'* Hodges v. Wale, ante, p. 88, as to the 
power to remove a trustee, and p. 84 as to the 
registrar's certificate being conclusive of the legal 
establishment of a society : 

" In re The Eclipse Mutual Benefit Society, ante, 
p. Ill, as to the power of the court to appoint a 
person to convey property in possession of an un- 
willing trustee : 

*' In Grinham v. Card, 7 Exch. Rep. 833, where, 
by the rules of a friendly society, disputes between 
members and the trustees may be referred to the 
arbitration of a certiun number of the committee, 
a dispute which affects the interests of all the indivi- 
dual members of the society, arising between some 
of its members who are^lso members of the com- 
mittee and the trustees, where the question is not 
one which necessarily requires that recourse should 
be had to a Court of Equity, such dispute could not 
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be referred to the judge of the county court, under 
B. 22 of the repealed act, 13 & 14 Vic. c. 115, anU^ 
p. 71, but must be referred to other members of the 
committee ; also, where « dispute arose between 
two of the members of the committee of a friendly 
society and the trustee, touching the distribution 
of a fund in the hands of the latter ; and, by one 
of the rules of the society, it was ordered that 
disputes were to be referred to such members of 
the committee as shoidd not be personally interested 
in the matter :r— Held, that the judge of the county 
court had no jurisdiction in such case, and the court 
granted a prohibition against Airther proceedings 
in a plaint issued out of the court oyer which he 
presided. 

*^The words * every dispute^ must be read as 
referring only to disputes between the society and 
the members as members, and not in any other 
capacity they may be placed in, by having the funds 
of the society advanced to them by way of mortgage, 
or on loan on the security of their policies. See 
upon this point, Morrison v. Glover, .4 Exch. Rep. 
430; 19 Law J. (Exch.) 20; Crisp v. Bunbury, 
8 Bing. 394 ; 1 Law J. (C. P.) 112 ; Fleming v. 
Selfi 1 Kay, 518; Reg. v. Trafford, 24 Law J. 
(M. C.) 20. 

" Reg. V. Grant, 14 Q. B. Rep. 43 ; 13 Jur. 1027 ; 
19 Law J. 62, where, by the rules of a society it was 
declared, that all matters in dispute should be 
referred to arbitrators, who were to hear evidence 
on both sides. It was held, that as the arbitrators 
had refiised to hear evidence on the part of the 
member,, the award made by them was not made 
according to the true meaning of the rules, and 
therefore not final and binding, and that the juris- 
diction given to justices in case of no award being 
made, intended an award final and binding; and 
that, therefore, the justices had power to make an 
order upon the matter in dispute ; but where the 
arbitrators have heard the case, although they come 
to a wrong conclusion, the county court will have 
no jurisdiction, as will be seen by the case Ex parte 
Long, 2 Weekly Reporter, 18 ; 24 Law T. 73, Q. B., 
which was an application for a mandamus to a 
magistrate to hear a dispute already decided by 
arbitrators, the award being final by sec. 7 df 4 & 5 
Will. 4, c. 40, and not shown to be a nullity. Al99, 
in the ,case of Reg. v. Evans,^ E. & B., 363 ; \s 
J. F. 247 ; 18 Jur. 696, where D., having been 
etpelled by a friendly society, gave notice to refer 
the dispute to arbitration, and signed an agreement 
to be bound by the award of five out of nine persons, 
who after his expulsion had been appointed arbi- 
trators in the room of nine others appointed at the 
first meeting of the society, of which nine two had 
become incapable of acting, and the other seven had 



been alleged, but this was disputed, to have left the 
place. The award confirmed the expulsion of D. 
Afterwards the society gave notice of a meeting for 
rehearing D.*s case, but D. refused to refer it again, 
and took out a summons before justices, who made 
an order for his readmission :— Held, that the award 
of the arbitrators was binding, and that the order of 
the justices was made without jurisdiction. 

*^The jurisdiction of the county court must, it 
would seem from the following cases, be confined 
stricUy, to the subject-matter of complaint. In Rex 
V. Soper, 3 Bam. & Cr. 857, where it appeared that 
the party had complained to the justices that he had 
been deprived of relief to which he was entitled, 
and the justices awarded npt only that the steward 
should (rive him such relief, but also that the party 
should be continued a member of the society ; it 
was held, that the latter part of the order was illegal, 
inasmuch as the expulsion of the party was no part 
of the complaint. Bex v. Wade, 1 B. & Ad. 831, 
decided that an indictment lay against the president 
and stewards of a fi*iendly society for disobejdng an 
order of justices addressed to them, to re -admit a 
member, though it was sworn that the power of 
doing so was not in them, but in a committee : and 
in Rex. v. Gash, 1 Stark. 441, where upon a com- 
plaint made by an excluded member the then 
stewards were summoned, and an order was made 
that they and other members of the society should 
reinstate the complainant. The order was served 
on the stewards after they had ceased to be so, but 
it was held, that it was still obligatory upon them 
as members to attempt to reinstate the oomplunant, 
and that their having ceased to be stewards was no 
justification of entire neglect on their part. On an 
indictment against the officers of a friendly society, 
for not re-admitting a member on the order of jus- 
tices, it was held to be no defence that the party 
was not eligible to be a member by the rules, as 
that was matter of defence before the justices; Rex 
V. Gilkes, 2Car. &P. 52." 

BouRDnr's Land Tax. 
L A Guide to the Redemption of the Land Tax; con- 
taining an Analysis of the several Acts now in force 
for the Redemption of the Land Tax, with Tables for 
calculating the Terms of Redemption in Money and 
Stock, 
LL An Exposition of the Land Tax: its assessment and 
collection; and Rights and Advantages conferred by 
the Redemption Acts. By Mabk A. Bourdik, of 
the Inland Revenue Office, Somerset House. 
Londoh : T. Day. 
The above two works will be found extremely 
useful to those who are anxious to obtun a sufficient 
knowledge of the Land Tax Acts to enable them to 



140 



THE LAW CHRONICLE. 



[Nov. 1, 1856. 



understand the provisions of the nnmerous acts 
"ivhich have been passed for the redemption of the 
Land Tax, and to prevent their falling into the 
mistakes which, as the decided cases show, are not 
nufreqnent with practitioners who do not seem 
generally acquainted with the provisions of such 
acts, especially where the redemption is made at the 
instance of persons not possessing an absolute interest 
in the land in respect of which the redemption is 
made. As Mr. .Bourdin observes in the preface to 
the first of the above works : — 

^> The advantages secured by the recent measures 
to the large lauded proprietors especially, ought not 
to escape their notice, for not only are they enabled 
at once to free their estates from Land Tax at a 
redaction of six years* purchase, but all the provi- 
sions are repealed which permitted their tenants 
or lessees to redeem out of their own moneys the 
Land Tax charged on the property leased to them, 
and which consequently gave such lessees a rent- 
charge on the property equal to the Land Tax 
redeemed. The power hitherto possessed by 
strangers of purchasing the Land Tax upon the 
land of any proprietor unwilling himself to redeem it, 
is likewise withdrawn. When the principles of the 
assessment of the Land Tax is borne in mind, the 
advantage of redemption hy landowners upcoi so 
favourable an opportunity as the present must be 
obvious. Each parish in the kingdom, ibr instance, 
is liable for the amount of the quota made perpetual 
upon it by the 38 Greo. 8., cap. 60 ; and such quota 
is annually raised by an equal pound rate assessment 
upon all the unredeemed property within the 
parish. Any estate therefore, as it may become 
improved, is liable to an increased charge of Land 
Tax." 

With respect to the persons entitled at the preset 
time to redeem, Mr. Bourdin says : — 

'' By the 16 & 17 Yic, c. 117, the right of redemp- 
tion is restricted to persons having an interest in the 
property on which the Land Tax is charged, to 
which description of persons a priority was accorded 
in the redemption of Land Tax by the act 42 Geo. 3, 
o« 116. Such persons qiay he enumerated as 
follows : — ■ 

'* 1st. Bodies politic and corporate, and feoffees or 
trustees for charitable or other public purposes, and 
all persons (except tenants at rack-rent or of Crown 
lands) in the actual possession of, or immediately 
entitled to, the rents and profits of any manors^ 
messuages, lands, tenements, or hereditaments 
whereon any Land Tax shall be charged, 

" 2ndl3'. Any one or more coparceners, or joint 
rtcnants, &c., for the redemption of the Land Tax on 
their own shares. 

"Srdly. Companies of proprietors of canals, 



railways, or other works of public utility, sanctioned 
by act of Parliament. 

"4thly. Committees or curators of lunatics or 
idiots, tutors and guardians of infants, and all persons 
having authority to act for infants, married women, 
or other persons incapable of acting for themselves, 
for the redemption of any Land Tax which such 
lunatics, &c., or other incapacitated persons, might 
have redeemed if not under any incapacity, and all 
trustees on behalf of their cestui que trusts for the 
redemption of Land Tax on any manors^ &c., of 
which they may be trustees. 

'^ Persons entering into a contract for the redemp- 
tion of any Land Tax may at their option pay the 
consideration in money, or satisfy the same by a 
transfer of stock in the £3 p6r cents. ; and they 
also have the privilege of making such payment or 
transfer or instalments (53 Geo. 3, c. 123, sees. 3 
and 4), in which case a certain sum will in addition 
be payable by way of interest, as hereinafter ex- 
plained. 

^^The consideration to be given for the redemptien 
of Land Tax is, by the act 16 & 17 Vic, c. 74, 
declared to be, if by transfer of stock, at the rate of 
jC17 IQs. per cent, less than the price named in the 
22nd section of the act 42 Geo. 3, c. 116 ; and if in 
money, at the rate of £17 10s, per cent, leas than 
the terms set forth in the tables appended to sach 
act. Tables showing the price in stock'and money 
are annexed to this publication." 

In the second of the above woi^, which contains 
an abstract of the Statutes under which the Land 
Tax in its present shape is assessed and levied, the 
author, in speaking of the righis and advantagea 
conferred by the redemptioi^ acta, and referring to 
the provisions of the statutes prior to the 16 ^ 17 
Vic. c. 117, above referred to, and which old'ftOta 
as to past transactions it is so necessary for the 
conveyancing lawyer to bear in mind, says : — 

**It is necessary to remember the two leadiAg 
features of the scheme for the redemption of the 
Land Tax, as set forth in the 38 Geo, 3, c. 6(1 
These were, — 

*' lat. The redemption of the Land Tax by persona 
having an interest in the lands on wUch it waa 
charged. 

*' 2nd. The sale thereof by the Government to 
strangers, upon the refusal or neglect of the persons 
interested to redeem it^ 

*^ Upon redemption the Land Tax was to merge in 
the estate. 

^* Where persons possessing ar. interest in the 
lands refused or neglected to redeem the t^ within 
a given time, it was intended to permit strangers to 
purchase, as a rent-charge, the Land Tax assessed 
upon the estates of the persons so refusing (38 Geo* 
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8t c 60, M. 68, 69, and 70), the Govemment under- 
taking to collect and pay it over tn tnch purchasers 
(s. 77). 

'^ Such strangers, however, were only to have the 
benefit of this investment until the Old Sinking 
Fund liad reached the highest accumulation allowed 
by 26 Geo. 3, at which period the right of redemp- 
tion, by the owners of the lands charged with such 
purchased Land Tax, was intended to be revived ; 
Whereupon the' Grovemment were to repay to such 
purchasers tHe consideration given by them for the 
Land Tax so bought (ss. 92, 93, and 94). 

*^ This latter part of the scheme was not, however, 
carried out, in oonise.quence of the period allowed by 
the act for the redemption, by persons interested, 
having been extended from time to time by sub- 
sequent acts, until the passing of tiie 42 Greo. 3, c. 
II69 when the purchase of Land Tax from Govem- 
ment was placed upon a totally different footing. 

*' Although this leasing, as it were, of part of the 
Land Tax by the Grovemment was not put into 
execution, it ia essential that the powers given for 
the purpose should be home in mmd, in order to 
guard against the error of confounding it with the 
sale of Land Tax by persons who, redeeming under 
the dreumstances presently detailed, had the power 
of disposing of the same as a marketable rent 

" This distinction is the leas readily recognised by 
reason of several of the provisions, framed for regu- 
lating the proposed sale of Land Tax by the Govern- 
menlf having been rendered applicable to cases of 
sale of the tax by private persons, and though never 
in operation for the foimer object, are still in force 
with respect to the latter. 

^ As the qtt6taa of Land«Tax made perpetual upon 
parishes by the 38 Geo. 3, c. 60, were to be there- 
after annually assessed by an equal pound rate upon 
the- unredeemed landr therein, any increase in the 
value of property in a parish, from the inclosure oC 
commons, the multiplication of buildings, &c., would 
obviously reduce in the same ratio the poundage 
rate upon such parish. Unless, therefore, some 
provision had' been made for compensating redemp- 
tioners upon such a diminution taking place, no 
redemption would probably have been effected in 
parishes where any considerable improvement was 
at all in prospect ; no one, for instance, being likely 
to redeem ft Limd Tax of £10, witii the chance of 
its proximi^te reduction to 48. 

"To obviate any delay in redemption from this 
cause, it was enacted that persons redeeming their 
I^and Tax might require that it should be dealt with 
in the same manner as the act purposed to treat 
Land Tax purchased— that is, the charge was to be 
kept on foot, the person so redeeming to have the 
power of selling or assigning it, the Govemment 



being pledged to collect it, and pay it over to the 
persons so becoming entitled thereto. 

" The 17th section of the before-mentioned act of 
the 38 Geo. 3, c. 60, consequently directed that any 
person desirous of redeeming upon the above under- 
standing should, at the time of, entering into his 
contract, declare his option to be considered, in the 
light of a purchaser, which declaration was to be 
inserted at the end of the contract in the following 
words: — 'And the said A. B. hath deckred his 
option to be considered on the same footing as a 
person not interested in the said lands is by the said 
act considered. ' 

** Land Tax so redeemed is designated * Land Tax 
redeemed, but not exonerated. * Land Tax redeemed 
under a contract of this description is continued in 
assessment, as if it had not been redeemed, it is to 
be paid by the occupier of the land, and the redemp- 
tioner, his executors, administrators, or assigns, 
are invested with all the rights and powers to receive 
and recover the frdl amount of such Land Tax, 
which the act conferred upon an original purchaser. " 

The works are, fortunately, small in size and also 
in price, whilst w<; are certain the perusal of them 
most be of service to every practitioner. The tables 
in the first work for calculating the terms of 
redemption in money and stock wiU be especially 
serviceable in cases of intended redemption. 



THE LAW KEPOBTS. 



Wb have on several occadons drawn attention to the 
subject of law reports, and so important do we deem 
it to the profession that we do not fear to add still 
more to what has been already stated. Indeed, 
thero are few matters really of moro importance to 
both practitioners and students than the reporting 
system, both on aiccount <^ the necessity for perasing 
what is reported and the money which must be paid 
to acquire such reports. Besides, there is a practical 
utility in keeping the subject alive as a grievance of 
the profession, to which a remedy should be applied, 
for it is quite impossible for an ordinary practitioner 
to acquire all the replorts, or, if he does disregard 
the expense, it is quite out of the question that he 
should read and understand the cases reported, even 
after establishing the very unsatisfactory fact that he 
has paid for cases reported six or seven times over, 
tmd that most frequently in the very same terms, and 
by the same reporter. What we wish on this occa- 
sion is to call attention to the fact that the newly- 
established reports, called *' The Common Law and 
Equity Reports," are in danger of being discontinued, 
the publishers, having intimated their intention not 
to commence a new volume. Under these circum- 
stances it appears that the proprietors of the reports 
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have quarrelled among themselyes, and resoWed to 
bring out two new and distinct sets of reports, which 
we need hardly observe have little chance of succeed- 
ing, and this circumstance alone ought to induce any 
prudent person to refrain from subscribing to either 
set, as failure is pretty nearly certain after a very 
short experience. To be sure, eventually the two 
may coalesce, or one of them give way so as to leave 
the field open to the other, but in either case some of 
the subscribers must suffer. We -may mention that 
these reports are not the only ones that are either 
discontinued or in abeyance, for many of the 
"regular" reports are become very irregular in 
their appearance, and suggest the notion, to say the 
least, that they have been discontinued. The truth 
is, that few of the reports are now paying their 
current expenses, which naturally discourages both 
)>ublishers and reporters. There has of late been a 
wonderful falling off in the sale of the reports, and it 
is no uncommon thing to hear practitioners state that 
they have given up such and such a series of reports, 
some for one, and others for another reason, but the 
chief one being that the reports are too expensive, 
and contain so many repetitions of cases. The 
remedy is no doubt Uie issue j(^hich we hope some 
day to see) of an authorised series for each court, 
with the understanding that no other reports will be 
allowed to be cited in court, and then, provided, 
of course, the reports are properly done, and are 
sold at a reasonable price, they will quickly drive 
the others out of the market. By this means the 
profession would not have to pay as now for half-a- 
dozen reports of the same case, and possibly more 
discretion would be exercised as to the Idnd of 
cases reported, and conciseness both in the state- 
ment of the facts and the judgment be more aimed at 
than under the present system, which is a premium 
on lengthiness, inasmuch as the pay is regulated by 
the quantity. 

Respecting the "Common Law and Equity 
Reports," the Law Times^ in a recent number, 
observed : — 

" Messrs. Spottiswoode have announced that it is 
not their purpose to continue the Common Law and 
Equity Reports. They have proved a complete 
failure. It was a wild speculation from the beginning, 
and the loss must have been very serious. The 
reason is obvious. They were not wanted. They 
were introduced to the profession on a false pretence. 
It was asserted that the regular reports cost so many 
pounds a-3'ear, which is quite true. This was 
complained of, and justly so. But then it .was 
asserted to be hard upon the profession to be put to 
such cost, and that the Spottiswoode project was a 
novel design to relieve them from the burden, by 
supplying the same reports at one-fiflh of the cost. 



This was a deception. The profession already 
possessed an admirable series of reports, of established 
reputation, and suppl3ring all its needs. The exis- 
tence of the Law Journal was ignored. Tet the Law 
Journal had already done all that the Spottiswoode 
Reports promised to do. It was quite as cheap and 
quite as good. No single reason was, or copld be, 
shown why any lawyer should give up his old and 
excellent friend and companion, the Law Journal^ 
with its fame of more than twenty years* standing, 
to pubstitute for it a new series of reports, not one 
farthing cheaper, and in no respect better, wanting 
authority and having a reputation to earn. 

" And so it has proved. The lawyers were not 
inclined to abandon the Law Journal for a stranger. 
The end is, that ailer a few months' sickly existence, 
during which great loss must have been incurred, 
the Common Law and Equity Reports have died, 
and both speculators and subscribers have thrown 
away their money. Doubtless it will be said, that 
the failure has arisen fit>m the present unprosperous 
state of the profession, which has not merely dis- 
inclined but disabled the lawyers from buying more 
books of any kind than are absolutely necessary for 
their daily guidance.. But this explanation, true 
enough as accounting for the almost entire prostra- 
tion of legal literature, does not meet the case of 
the deceased reports. In no cireumstancea could 
they have succeeded, because they were not wanted. 
There was no vacuum for them to supply. The 
place they proposed to fill was already occupied, to 
the entire satisifaction of the profession, by the Law 
Journal, They could succeed, therefore, only by 
ousting the Law Journal Was this probable or 
possible ? Could any single reason be adduced why 
any practitioner shoilld give up the Law Joumalj to 
take in its stead a stranger not superior to it in any 
respect? 

"This incident affords another illustration of a 
truth which we have more than once sought to 
convey — ^that any enterprise, to be successful, must 
be novel. It must strike out a new path, supply 
some public want not yet supplied, and create for 
itself a new constituency. It is always difficult, 
almost always impossible, to succeed where success 
can be obtained only by thrusting out another who 
is in possession. If speculators would but remember 
this, failure would not be so frequent, and specula- 
tion would not have the bad character which belongs 
to it, and which now makes it to be shunned by all 
but those who have nothing to lose by it. 

"We would, however, take this opportunity to 
offer a suggestion or two to the proprietors of the 
reports which have been thus fruitlessly assailed. 
An opportunity now opens to them to avoid the 
objections that were made the pretence for rivalry. 
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" First, for the regular reports^ of which the com- 
plaint was that their total cost is so great. The 
complaint is just. It i$ unnecessarily great, and 
the consequence is a very limited sale. This results 
from their isolation. Each one is a separate pro- 
perty and speculation. Now we would suggest to 
the proprietors and reporters, whether it would not 
be pntcticable for them to unite their scattered 
forces, and by an arrangement inter m, not difficult 
to be dcTised, to bring out the regular reports uni- 
formly and in conjunction, as one series, so that the 
practitioner might have all or any, according to his 
wants, and making a material reduction in the price 
of the whole series. We believe that the increased 
sale that would thus be obtained would amply com- 
pensate for the diminished price; and something 
might be saved by a more compact typography. 
The regular reports would be preferred by all, if 
they could be had at a reasonable price. A meeting 
of the proprietors could arrange the plan in an hour, 
and it should begin with next term. 

- ** And to our old friend, the Law Journal, we would 
suggest the propriety of adopting the one solitary 
feature in which the Spottiswoode Reports had an 
advantage — their form. Why should the Law 
Journal adhere to its original shape, when a more 
convenient one would be a royal octavo, with a 
separate volume for each class of reports, and 
selling each class separately, as well as the whole ? 
It ia as well to remove objections, if practicable ; 
and we believe the change would be welcomed by 
all its subscribers." 



ABSTRACTS OF TITLE. 



Though many writers of ability and eminence, 
have given it as their opinion that the recent statute 
of 3 & 4 Will. 4, cap. 27, had shortened the period 
to which a purchaser can require a vendor to carry 
back his abstract of title, the contrary is too well 
established to be easily shaken, and the rule now 
universally adopted by the profession is, that the 
onus lies upon the vendor of disclosing and proving 
hia title for sixty years preceding the time of 
purchase. Still, even at this day it is by no means 
an easy matter for the vendor's solicitor correctly to 
determine in his own mind at what precise period, 
and with' what particular instrument, he should 
commence His abstract. Upon the one hand he may 
be giving a troublesome and an unskilful solicitor 
the power of raising many difficulties — more 
imaginary than real — ^and be thus putting his client 
to needless expense ; or, on the other (by not being 
actuated by a sufficient degree of candour), be 
putting onei of ordinary ability (using a proper 



degree of vigilance) ofP his guard, by glossing over 
defects, and making a title appear unexceptionable, 
which may contain radical defects, which would have 
been discovered if a more fair and honest narrative 
of the title had been supplied. This latter is surely 
the practice of a professional immorality, and cannot 
be too much discountenanced and condemned. 

Upon the rule, even as to the sufficiency of a sixty 
years^ title, many exceptions must be engrafted, 
showing the necessity for carrying back the title to 
a more remote period: thus, for example, in the 
cases of p(w<-nuptial settlements, in pursuance of 
ante-nuptial articles ; deeds operating as executions 
of powers of appointments ; entails imder deeds, or 
wills; devises of the fee, &c. ; the an<e-nuptial 
articles; the instrument by which the powers and 
entail were created ; and tiie will under which the 
devisee derives his title should be abstracted, to show 
that the settlement is framed in accui dance with the 
articles; that the powers have been effectually 
exercised; that the vendor was tenant in tail in 
possession when he affected to bar the entail ; and the 
devise was of the entire fee simple, and was not made 
subject to any charge, estate, conditional limitation, 
or other interest. But, irrespective of these and 
many kindred considerations, the vendor's solicitor 
has frequently to exercise his judgment in matters 
involving complicated points in morale^ as well as 
law: he may be able so show upon the face of (he 
abstract a good indefeasible title to the property, 
commencing perhaps with a conveyance more than 
sixty years old, and referring to no other document, 
but he may be aware of some point of law involved 
in the prior title, which would materiaUy aller the 
case, and render the title doubtful, instead of 
unexceptionable. What would be his duty under eueh 
circumstances f We entertain a strong opinion as to 
the moral duty of a solicitor in such a case, but at 
the same tune are well aware that many do not 
agree with our conclusion. 

I^t us look at the case a little closer. An abstract 
is considered to be a clear and conscientious com- 
pendious statement of the vendor's title, deUvered 
to the purchaser's solicitor for his investigation, and is 
delivered under the assumption that his client has a 
good title to the subject matter ; or, if any objections 
are taken, that it is in his power to remove Uiem. 

If this attem|)ted definition is correct, can we 
justify the suppression of the knowledge of the 
doubtful point, when the solicitor himself can rebut 
the presumption? Granted he may be the only 
person in the world cognizant of it, still it exists, 
and at some fhtnre period might be taken advantage 
of to the prejudice of the purchaser, though his 
advisers have not by the exercise of any amount of vi- 
gilance and professional skill the means of detecting it. 
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Mr. Hayes, in an opinion which he has inserted 
in his ** Introduction to Conveyancing," says : *' The 
sound rule seems to he that the onus lies upon th( 
vendor of proving the title for sixty years, and that 
the onus lies upon the purchaser of disproving the 
title heyond that period ; the vendor, however, not 
withholding any means of information." He then 
advises that the vendor should offer the inspection 
of the old deeds, but decline to abstract them ; but 
this offer is, it is assumed, advised upon the pre- 
sumption of the vaUdity of the title Wc know how 
seldom, in practice, a solicitor would avail himself 
of such an offer to scrutinize the deeds themselves ; 
how inconvenient it would be to do so ; and how 
seldom any practical good would arise- from it. 

There must always be a good root of title (the so- 
called *^ title " would otherwise be a mere shadow). 
.When we speak of a sixty years' title, this is always 
implied. There can be no doubt as to the duty of 
a solicitor to produce the ^Y^ole evidence of title in 
his possession, when called upon to do so. But are 
there no cases in which it is his duty to volunteer 
evidence? We have heretofore been speaking of 
doubtful points, but let us go farther, and put our 
case upon the gpround of there being a radical defect 
known to the solicitor, and use this as a test of the 
correctness of our position : he furnishes the pur- 
chaser's solicitor with an abstract which, upon the 
face of it, discloses a good title, for the last sixty 
years, commencing with the conveyance from a 
person affecting to have the fee, but who, upon 
reference being accidentally made to a settlement 
executed before his father's marriage, when the 
estate was re-settled in the usual way, it appears as 
only tenant for life. Here is a radically defective 
title, as the statute of limitations would not begin to 
run against the remainderman until after the death 
of the tenant for life. We may put it that the title 
has been accepted, and the purchaser has offered to 
complete, would it not be the grossest piece of 
dishonesty for the vendor's solicitor to withhold this 
fact? We know uiat the whole profession would 
reply to this question in the affirmative, and we 
think that that answer will solve the prior and more 
difficult question. It is doubtless one of the same 
family, though of a different degree, and the means 
of getting over the difficulty is, probably, one of 
degree also ; and the practical conclusion to which 
our mind has arrived is this : that where the defect 
is a radical one, it should be communicated to the 
purchaser's solicitor that a good title cannot be 
made, though not stating the specific defect, unless 
pressed to do so ; and as to the point to which wc have, 
more specifically, drawn attention, we think, un- 
questionably, that the abstract should be carried 
back to a sufllciently remote period to disclose the 



precise question; so that the advisers of the 
purchasers could deal with and decide it for them- 
selves. 

But to conclude. We should surely never lose 
sight of the fact, that we are the members of an 
honourable profession—of a very numerous family — 
having frequently very critical, and sometimes 
unpleasant, duties to perform, the performance of 
^hich can only be rendered more agreeable to 
ourselves — and the result more profitable to our 
clients — by extending to each other candour, and 
reposing in each other confidence. Crudeness gains 
us nothing, and but for it the bye word ^^aitomeyitm '* 
would be unheard of— in short, troublesome men 
often proclaim timidity and want of skill, and should 
be avoided, without losing sight of our legal axiom — • 
<« VigOjuitibas non dormientibaB Jura subvemimt.*' 

There are many interesting and important points 
which, upon some future occasion, it will be useful 
to discuss,' under the head of ^* Abstracts of lltle.'^ 

B. H. S. 



FIRE ASSURANCES— PARTIAL LOSSES- 
CONDITIONS OF AVERAGE. 



With reference to the tu'e at an eminent ship- 
builders, where there were several insurances effected 
with different offices, and none of them, of course, 
covering the amount of loss, the Times newspaper 
has caUed attention to the operation of the average 
clauses inserted in such cases, and in cases of that 
nature the subject is one of 'some importance to so- 
licitors : — 

'' The late loss by tire at Messrs. Scott Russell 
and Co.'s shipbuilding-yard, MiU-wall, has just 
been finally determined, after a protracted investiga- 
tion by the several insurance offices interested, 
for £25,000, the policies being subject to the condi- 
tions of average. These conditions are of great 
importance, but are not always sufficiently under- 
stood. Their effect is that, in the event of partial 
loss, the uninsured sum of the total value covered 
by the policies bears its relative proportion to the 
sum insured. Thus, if the total value of the pro- 
perty should amount, at the time of a fire, to 
£200,000, while only £150,000 is insured, and a 
loss of £100,000 should arise, the sum to be paid by 
the insurance offices would be three-fourths of the 
loss, or £75,000 only. The following are conditions 
of average referred to : — 

*^ ' English. — It is hereby declared and agreed 
that, in case the property belonging to the insured, 
in all the buildings, places or limits herein described, 
shall, at the breaking out of any fire or fires, be 
collectively of greater value than the sum insured, 
then the company shall pay or make good to the 
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assured such a proportion only of the loss or damage 
as the sum insured shall beiu" to the whole value of 
the property aforesaid at the time when siinh fire or 
fires shall first happen. 

" * But it is at the same time declared aiid agreed 
that, if the within-mentioned assured shall, at the 
time of any fire, he insured in this or any other 
office on any specific parcel of goods, or on goods 
in any specific huilding or buildings, place or places, 
included in the terms of this insurance, this policy 
shall not extend to jcover the same,' excepting only 
as far as relates to any excess of value beyond the 
amount of such specified insurance or insurances, 
which said excess is declared to be under the pro- 
tection of the policy, and subject to average as 
aforesaid.* 

" * Fbench. — ^if at the time of a fire the value of 
the objects covered by the policy is found to exceed 
the sum total of the insurance, the assured is con- 
sidered as having remained his own insurer for that 
excess, and he is to bear in that character his pro- 
portion of the loss.** * 



COSTS OF PROSECUTIONS. 



Wb are indebted to the Law Times for the following: 
—After a slumber of five years, the Expenses of 
Prosecutions Act is about to be brought into opera- 
tion. At this moment of writing, we are necessarily 
ignorant of what is doing in other parts of the 
country ; bnt we have no doubt that a similar course 
has been pursued elsewhere. The arrangements 
before us are proposed to be made for the county of 
Devon ; but as the regulations there proposed will, 
doubtless, be adopted generally throughout the 
country, we hasten to submit them to our readers 
with such objections as may occur to us — ^in hope 
that a prompt remonstrance may procure a revision 
of those portions of it which appear not to be cal- 
culated to advance the ends of justice. 

The following is the scale proposed to be adopted 
for the costs of prosecutions at sessions. We copy 
the blank form : — 

Scale. Sksszons. 

shire. 

Sessions, 185 

Regina V 

For [state the specific charac- 
ter of the offence] 

Value of Property 

No. in calendar 

Prosecutor's Costs. 
Expenses before committing magist*^te as 

per his certificate annexed 0) 

Retainer and instructions for indictment 
and attending 6 8 



Copies subpoena (3) 6d. each 

Service when necessary p) 

Drawing and fiiir copy brief- 13 4 

Paid Mr. and clerk... 13 6 

Paid clerk of the peace court fees, &c., as 

per particulars annexed 

Attending court, conducting case days 

»t (3) 

Paid witnesses — (*) 

(1) The certificate must furnish particulars, or 
it will not be allowed. 

(2) This charge only allowed when the witness 
has not been under recognizance to appear. Each 
service third class railway fare when necessary to 
travel. If no railway or only part of the journey 
can be performed by railway, M, a mile going, but 
not returning, in addition to railway fare for the 
part so travelled. 

(3) Where resident 138. 4d. a day, nonresident one 
guinea a day, irrespective of the number of cases. 

(4) 2s. to 3s. per diem to police, labourers, women, 
and children where resident ; 38. to 5s. per diem for 
police, mechanics and others not professional where 
nonresident ; £\ Is. to professional men. Travelling 
police, government fare ; labourers, &c., and others 
not professional, second class railway fare ; profes- 
sionid men, first class. Mileage where necessary, 
and above four miles firom place of residence, 6d. a 
mile going, but not returning. To be charged in 
one indictment only. 

No allowances for counsel or attorney where the 
prisoner admits his g^t before committing magis- 
trate, or for counsel where bill is ignored. Allow- 
ances to attorneys will not in any case be granted 
except at such sessions where the ordinary practice 
is to give them, but, with this exception, this scale 
is to be everywhere adopted. 

Caution. — ^The taxing officer has instructions 
to bring before the court any parties 
making false charges for witnesses* 
loss of time, travelling distances^ 
&c., &c.. 
Prosecutor's attorney — 

Let us at once say that the greater portion of these 
arrangements are entiUed to commendation. 

It is, we understand, designed that counsel and 
Attorney shall be engaged in every prosecution, 
nor is the allowance of fees to be complained of; on 
the. contrary, it is a very great improvement upon 
the previous scale, which did not make to the 
Attorney any allowance for his attendance at the 
trial. By the new scale, the Attorney is to be 
allowed 13. 4d. per day, if resident, £\ Is. per day, 
if nonresident, for such attendance ; and this is 
stated to be *' irrespective of the number of cases;** 
an ambiguous expression, by-the-bve. but which we 
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take to mean that it is to be allowed in the particular 
case, irrespectiye of the number of cases the Attorney 
may haye, and therefore to be a cumulattve fee. 
This is a tardy act of justice to the profession, and 
the provision for a prosecution in all cases is now 
rendered practicable by the Summary Jurisdiction 
Act, which removes from sessions the trifling cases 
that hitherto have been the real obstacle to the 
adoption of such a course. It will be observed that, 
although drawing briefs is thus nominally reduced 
from £1 Is. to 13s. 4d., this fee, is, in fact compen- 
sated by the allowance of 6 s. 8d. for instructions. 
But there is a defect in this to which we ask the 
attention of the Secretary of State. No allowance 
is made for copies of the examinations. These are 
necessary to the proper drawing of a prosecution 
brief, and it would be very unjust to make the 
Attorney pay for the copies out of his own pocket, 
unless, indeed, magistrates* clerks are to be required 
to supply them to the prosecutor's Attorney without 
charge. 

Another objection is to the provision that refuses 
counsel's fee where the bill is ignored. This cannot 
fail to produce the greatest inconvenience and 
materially to impede the administration of justice. 
The practical effect of it must be to prevent the 
briefs being delivered to coimsel until the bill is 
found ; and it continually happens that the prisoner 
is tried immediately on the finding of the bill, so that 
no time would then be permitted to him to read the 
brief and get up the case. In order to do justice to 
a prosecution the brief should always be djelivered 
on the day before the trial, so that counsel may have 
the quiet of an evening in his lodgings to look care- 
fully into it. This preparation would be rendered 
impossible by the proposed plan of refusing the fee 
where the bill is ignored, for the brief could in no 
case be delivered until the bill is found. And after 
all, for what is this inconvenience to be incurred? 
How many guineas would be saved by it at any 
sessions ? The attorney is always to have his fees 
for preparing the brief and attending ; the sole saving 
will be the paltry guinea to counsel. There may be 
half a dozen such cases at a sessions, and for this paltry 
saving all the prosecutions are to be conducted im- 
perfectly. Twenty are to suffer, lest one should cost 
an extra guinea. 

DEBATING SOCIETIES. 



BiRBfiNGHAic Law Studemtb' Sogistt. 

Wedneaday, \2ih SepUmber^ 1855. 

'^ Is a landlord who forcibly enters on premises, 

the tenant of which holds over after the tenancy 

has been duly determined, liable in a dvil action at 

the suit of the tenant?'' 



In order to amve at a correct conclusion on this 
question it will be necessary to premise that a tenant 
holding over after the due determination of his 
tenancy becomes a teuant by sufferance, such 
tenancy being defined by Blackstone to be one who 
comes in by right, and holds over in wrong, and 
that the remedy (if any) of such tenant for a forcible 
entry by bis landlord would be either for the trespacs 
to Uie person (if any such were conunitted) ; or, 
secondly, for treble damages for the trespass to the 
estate under stat. 8 Hen. 6, cap. 9, sec. 6. 

It was contended in the affirmative of the first 
proposition, that, admitting as established by the 
cases of Taunton v. Costar (7 T. R. 431), and 
Turner v. Meymott (1 Bing. 158), that no action 
lies at common law for the trespass to the land, and 
also as decided by the same and other cases, that 
no action for trespass quare clausum /regit lies at the 
suit of the tenant against the landlord for a forcible 
entry after the expiration of the tenant's term on 
the ground that the tenant having no title to the 
possession against the landlord, can have no right 
of action against him for entering on his own land 
even with force, yet, as since the statutes of forcible 
entry, a landlord could not acquire by any such 
entry a lawful title so as to sustain the aJlegation of 
lawfully possessed in a plea of justification, and 
thereby acquire a right to expel any person there 
found ; citing Hikry v. Gay (6 C. & P. 284), where 
Lord Lyndhurst, C. B. held, at nisi prius, that the 
defendant (the landlord) was not justified in entering 
on premises the tenancy of which was determined 
and expelling the plaintiff's fiunily therefrom and 
which view was further confirmed by the Court of 
Common Fleas, in the case of Newton v. Harland 
(1 M. & G^ li4), where it was held (distetUiente 
Colman, J.), that where a tenant remains in 
possession after the expiration of his term, a land- 
lord is not justified in expelling him by force in 
order to regain possession, and that possesrion so 
acquired is not sufficient to vest the possession in 
the landlord with relation to the end of the term. 

In the negative of the first proposition it was con- 
tended that as a party having a right to land acquires 
by entry the lawful possession of it (Butcher v. 
Butcher, 7 B. & C. 398), and the tenant after such 
entry becoming a trespasser or wrongdoer, the land- 
lord would he justified in expelling him (Taylor v. 
Cole, 3 T. R. 292J, where it was held, that in an 
action of trespass for breaking, entering and expell- 
ing, a plea of justification answered the whole 
declaration, and that if the plaintiff's case was that 
the expulsion was a violence, which made the 
defendant a trespasser ah initio (vide Six Carpenters 
Case, 1 S. L. C. and notes), he should new assign, 
the words vi et armis being a mere formal allegation 
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implyiiig that some kind of force was used to obtain 
the end desired, and do not of themselves imply 
tindiie force (Hanrey r. Bridges, 14 M. & W. 437 ; 
Wright y. Borrooghes, 3 C. B. G99 ; Davison v. 
Wilson, 11 Q. B. 899). Burling v. Read (11 Q. B. 
904) was also cited as a strong authority in the 
negative, being a case of trespass for pulling down 
the workshop of the plaintiff, he being therein, and 
for an assault at the trial. Pollock, C. B., told the 
juiy that if the defendants had title to the Workshop 
they were entitled to take immediate possession, 
and, when in possession, to pull it down, and that 
it was immaterial whether the plaintiff was in the 
house or not, and on the motion for a new trial, on 
the ground of misdirection, Campbell, C. J., ob- 
served '* the plaintiff is a trespasser ; wh&t right can 
he have to prevent the owner of the soil from 
pulling down the house ? '* 

It should also be observed that the ruling of the 
Court .of Common Pleas in Newton v. Harland ("the 
only authority in the affirmative) was strongly dis- 
approved of by Baron Alderson (who tried the ease 
at Nisi Prius) ; also by Barons Parke, Piatt, and 
Alderson in Harvey v. Bridges ; by Wilde, C. J., in 
Wright Y. Burroughes ; and was doubted by Cress- 
well, J., in Davis v. Burrell, 10 C. B. 826. 

In the negative of the second proposition it was 
argued that as the plaintiff's interest in the premises 
must be stated in an indictment under the statutes 
(Rex V. Wilson, 8 T. R. 360), it would appear that 
where a tenant wrongfully holds over after the expi- 
ration of his tenancy, and is forcibly dispossessed, the 
case would not be vrithin them, otherwise the justices 
would be compelled to award restitution to the 
tenant, although it was admitted that his possession 
would not support trespass quare clausum Jreyit 
against his landlord. It was also contended that as 
the plaintiff was a wrongdoer the maxim, nulhu 
commadum capere potest de mfuria sua propria 
applied, and that, therefore, he would not be allowed 
in a court of justice to obtain an advantage from his 
own wrongful act The majority of the meeting 
were in favouif of the negative. 



Wednesday, September 26, 1866. 

** A trustee for sale of real estate for the benefit of 
creditors obtains the consent of the majority of such 
creditors to a purchase by himself. Can the pur- 
chase be set adde by the dissentient, minority ? '* 

To prevent the conflict of duty and interest which 
would arise were a person dothed with a fiduciary 
character allowed to become the purchaser of pro- 
perty of which, by virtue of his trust, he is the 
vendor, the rule of equity declares that though the 
fall value of the property has been given, and the 
sale made ]irith all fidmesa and publicity, yet, being 



a purchase by a trustee from himself, it shall not 
stand, or, to use the words of Sir P. Arden, M. R., 
in Cambell v. Walker (5 Ves. 677) : " A trustee 
purchasing his trust property is liable to have the 
purchase set aside if in any reasonable time the 
cestui que trust chooses to say he is not satisfied. 
The trustee purchases subject to the equity that the 
cestui que trust may at his option have the estate 
resold." 

Applying these principles to the question in the 
moot point, and looking at the nature of the cestm 
que trust^s interests, which, being several, and u^ 
in the nature of a public trust or act, so as to render 
the decision of the majority binding on the minori^, 
the condunon we should arrive at would be in the 
affirmative. But in Whelpdale v. Cookson (1 Yes. 
sen. 8), Lord Hardwicke, in setting aside a purchase 
made by one of a body of trustees for sale for the 
benefit of creditors, observed, '' that if the minority 
of the creditors agreed to allow the!! sale, he should 
not be afraid to make the precedent." This dicta 
was much questioned, and particularly on several 
occasions by Lord Eldon, who, in exparte Lacy 
(8 Yes. 626), thus expressed himself: '' If a trustee 
is a trustee for all the creators, he is a trustee for 
them all in the article of selling to others, imdlxe 
had considerable doubt whether the minority could 
in that article bind^the minori^," and was at length 
virtually overruled by the case of exparte Beaumont 
(1 Mont, and Ayr. 804), where, on a petition by the 
assignee to be allowed to bid at a sale of the bank- 
rupt's property, the court dismissed the petition 
on the ground that of all the creditors who had 
proved under the bankruptcy only about one-half 
had attended the meeting at which the consent to 
the petition was obtained, and of the inability of 
those so present and consenting, to bind the others. 
The meeting' decided unanimously in the affirmative. 
Thomas Hortok, Hon. Sec. 



PuBLxsHma Names of Pabtibs aiviKa Bills of 
Sales. — We have before alluded to the reprehensible 
practice resorted to by some parties of publishing 
lists of the names of parties giving bills of sales (vol. 
1. p. 386), and we may now state that this circum- 
stance was greatly insisted on before the committee 
on the Bills of EsDchange Summary Procedure bill, 
and the committee of the Incorporated Law Society, 
in' their last report, thus refer to it : — ^* Connected 
with the proposed registration of dishonoured bills 
may be mentioned an abuse which has occured in 
regard to the registration of bills of sale, and which, 
no doubt, would have prevailed if unpaid bills and 
notes were riegistered, viz., the publication of the 
I of all the persons grax^ting such bills of sale." 
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RECENT STATUTES, 18 & 19 VICTORLl. 
(^Continued from p. 127). 

Jurisdiction of Cinqttb Forts. 
Cap. XLVm. —The peculiar jurisdiction of the 
Lord Warden of the Cinque Forts, both as to the 
holding of certain courts of law and equity, and 
the execution of writs, whether of capias on mesne 
process, or of ca. m. or fi, fa, on judgments, has 
been at last abrogated, and with it has gone that 
portion of the jurisdiction which appertained to the. 
insolvency cases of prisoners in Dover Castle. 
Indeed, it would seem that Dover Castle will 
no longer be used as a place of confinement for 
prisoners, and thus many persons who were in the 
habit of selecting this locality as the most pleasant 
for their imprisonment, with a view to petition the 
Lisolvent Debtors* Court, will be deprived of what 
was a luxury to those who could afford to pay for it. 
Maidstone Gaol will be the prison used in lieu of 
Dover Castle. As we have said, the object of the 
act is to abolish the jurisdiction of the Lord Warden 
over civil suits, and also to sever from the Cinque 
Forts certain parishes, which at present constitute 
members or liberties thereof. The 1st section en- 
acts, that from the dOth September, 1855, the autho- 
rity of the Lord Warden of the Cinque Ports and Con- 
stable of Dover Castk^ relating to the administration of 
justice in civil proceedings, at law or in equity, or the 
execution of judgments, writs and process therein, shall 
cease, except as to writs of Jieri facias received by 
him before that date. By the 2nd section, after the 
above-mentioned date, dvil proceedings are to be 
directed, executed, and carried on in the Cinque 
Forts, the two ancient towns of Winchelsea and 
Rye, and their liberties, in the same manner as in 
oUier places in England, and the sheriff and other 
ministers of counties are to have the same powers 
within the Cinque Forts, &c., as in other parts of 
their counties. The 8rd section enacts, that on peti- 
tion of the inhabitants of parishes within the Thanet 
division of Dover — ^viz., the parishes of St. John the 
Baptist (called Margate), St. Feter the Apostle, Bir- 
chington, Acol, otherwise the Yille of Wood, Beaks- 
bourne, and Grange, otherwise Grench, her Majesty 
may order such parishes, or one or more of them, to 
be deemed part of the county of Kent; and the 
county justices, who are then to have jurisdiction 
over them, are empowered by the next section to 
levy county rates upon them. By the 5th section 
certain acts, of Farliament are to be repealed, so far 
as they relate to these parishes, after the order for 
their severance or a charter for their incorporation ; 
and from that time neither the court of sessions for 
Dover (except as to persons then committed or 
bailed for trial at such court, sec. 7), nor any of the 



justices thereof, are to exercise any jurisdiction over 
them. The 6th section continues the liability of such 
parishes for monies which have been borrowed on 
the security of rates raised within them. The 8th 
section provides for compensation in the case of 
offices abolished. By the 9th section, persons in the 
custody of the Lord Warden on the said 30th Sept., 
by virtue of any authority abolished by the act, are 
to be removed to the common gaol of the county in 
which they are arrested. The 10th section saves the 
rights of the Lord Warden and other officers of the 
Cinque Forts under any act relating to die adjust- 
ment of 'salvage, or of the Court of Admiralty of 
the Cinque Forts, or the rights of the Lord War- 
den, in respect of flotsam, jetsam, and lagan. 

Religious Worship Liberty Act. 

Cap. LXXXVI.— This is an act to amend the 
laws relating to assemblies for religious worship, 
and its object is to legalise assemblies of divine 
service according to the rules of the Church of 
England in (chiefly) private dwelling-houses, or 
other places not certified, and it has been promoted 
by many of the Established Church, as also, of course, 
supported by the dissenting bodies. It, in effect, 
legalises the performance of divine service in the 
form prescribed by the Church of England in the 
following cases : Ist, a congregation conducted withm 
the parish by its incumbent or curate; 2nd, any 
congregation for religious worship held in a private 
dwelling-house, or the premises belonging thereto ; 
3rd, any congregation meeting occasionally ii| any 
building not usually appropriated to the purposes of 
religious worship. Its operation on the law will be 
better understood from a recital of the previous 
statutes, which it purports to modify or affect. By 
the 1 Will, and Mary, sess. 1, c. 18, intituled '' An 
act for exempting their Majesties* Frotestant subjects 
dissenting from the Church of England from the 
penalties of certain laws," it is enacted that no con- 
gregation or assembly for religious worship shall be 
permitted or allowed until the place of such meeting 
shall be certified and registered or recorded as des- 
cribed in such act : and by an act passed in the 52nd 
of George 3, chapter 155, intituled *' An act to repeal 
certain acts, and to amend^other acts, relating to 
religious worship and assemblies, and persons 
teaching or preaching therein," it is enacted that no 
congregation or assembly for religious worship of 
Protestants (at which there shall be present more 
than twenty persons, besides the immediate family 
and servants of the person in whose house or upon 
whose premises such meeting, congregation, or as- 
sembly shall be had), shall be permitted or allowed 
unless the place of such meeting is certified as 
, described in such act, and that every person who 
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shall knowingly permit or suffer any such congrega- 
tion or assembly as aforesaid to meet in any place 
occupied by him, until the same shall have been so 
certified, shall forfeit for every time any such con- 
gregation or assembly shall meet a sum not exceeding 
twenty-pounds nor less than twenty shillings, at the 
discretion of the justices who shall convict for such 
offence. The new act {Provides as follows :— 

1. No protecutUm to he nuiuUainabU for assembling 
for religious worship iu a place of meeting not certified' 
—From and after the passing of this act, nothing 
contained- in the above-mentioned acts, or in an act 
passed in the fifteenth and sixteenth years of the 
reign of her Majesty, chapter thirty-six, shall apply 
to the congregations or assemblies hereinafter men- 
tioned or any of them : that is to say, (1) To any 
congregation or assembly for religious worship held 
in any parish or any ecclesiastical district, and 
conducted by the incumbent, or in case the incumbent 
is not resident, by the curate of such parish or 
district, or by any person authorised by them 
respectively : (2) To any congregation or assembly 
for religious worship meeting in a private dwelling- 
house or on the premises belonging thereto : (3) To 
any congregation or assembly for religious worship 
meeting occasionally in any buildin^f or buildings 
not usually appropriated to purposes of religious 
worship : And no person permitting any such con- 
congregation to meet as herein mentioned in any 
place occupied by him shall be liable to any penalty 
for so doing. 

2. Construction of certain parts of2^S Will 4, c, 
116, and 9 fr 10 ^'* c- 69, as to places of worsh^ 
of Soman Catholics and Jews^-^So much of an act 
passed in the second and third years of King Will. 4, 
chapter 116, as enacts that her Majesty ^s subjects 
professing the Boman Catholic religion, in respect 
to their places for religious worship, shall be subject 
to the same laws as the protestant dissenters are 
subject to, and so much of an act passed in the ninth 
and tenth year of her present Miyesty, chapter 69, 
as enacts that her Miyesty^s subjects professing the 
Jewish religion, in respect to their places for 
religious worship, shall be subject to the same laws 
as protestant dissenters are subject to, shall *be 
respectively read as applicable to the laws to which 
protestant dissenters m England are subject for the 
time being after the passing of this act. 

PBEVEiniON OF DlSEABE£k 

Cap. CXVI.— This act, entitled an Act for the 
better prevention of Diseases, recites that the pro- 
visions of the ** Nuisances Removal and Diseases 
Prevention Act, 1848," amended by the act of 1849, 
in so far as the same relate to the prevention or 
mitigation of epidemic, endenuc, or contagions 



diseases are defective, and that it is expedient to 
substitute other provisions more effectual in that 
behalf. The enforcement of the provisions of the 
act is given, by sec. 2, to the authorities acting 
under the Nuisances Act, and the expenses are.to 
be paid in like manner. The Privy Council is 
empowered by sees. 6 & 6 to issue orders that the 
provisions of the act shall be put in force, and to 
issue regulations for carrying out such provisions, 
which are to embrace ^* the speedy interment of the 
dead, house to house visitation, the dispensing of 
medicines, guarding against the spread of disease, 
and affording to persons afflicted by or threatened 
with such epidemic, endemic or contagious diseases, 
such medicd aid and such accommodation as may be 
required. These regulations' are by sec. 7, to be 
published in the Gazette^ and the local authority is 
then (ss. 8 & 9) to see to the execution of them, and 
may direct prosecutions for their violation. The 
orders so made are (s. 10) to be laid before Parlia- 
ment. Where medical officers are required by 
General Boards of Health to attend the sick on 
board vessels, they are to be entitled to reasonable 
costs, according to the usual rate of charge for 
attending patients of the same class: (sec. 12). 
The provisions of the Nuisances Act are to apply 
to this act with regard to the service of notices, the 
proofs of orders or resolutions of a local authority, 
and the recovery of penalties. 

Lunatic Asylum Amendment Act. 

Cap. CY.—This b entitled '' An act to amend the 
Lunatic Asylums Act, 1863, and acts passed in the 
9th and 17th years of Victoria, for the regulation of 
the care and treatment of Lunatics.** The act referred 
to as the 9 Yic. is the 8 & 9 Vic. c. 100, and the 
other is the 16 k 17 Vic. c. 9& It enacts (sec. 1), 
that any single county or borough may unite with 
the subscribers to a hospital ; that (sec. 2) the pro- 
portion of expenses to be paid between any county 
or borough may be fixed with reference to accom- 
modation likely to be required, but if not so fixed 
the contribution^ are (sees. 8, 4), to be according to 
the relative populations for the time being, as ascer- 
tained by the census. By sec. 6, where an union is 
dissolved a new house is to be built. The provi- 
sions of the former acts are (sec. 6) to apply to 
councils of boroughs which have taken upon them- 
selves the execution of the Lunatics Act, 1853. By 
sec. 7, places becoming boroughs after the commence- 
ment of the last-mentioned act are to be deemed 
boroughs annexed to the counties in which fhey are 
situate. By sec. 8, the powers given by sec. 77 of the 
Lunatic^ Asylums Act, 1853, to any two of the visitors, 
being justices, to order the removal of a pauper- 
lunatic, are extended so as to authorise them to order 
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the removal of any pauper-lunatic chargeable to any 
parish or union within any county or borough. The 
provisionB of this section can hardly be understood 
except when stated in full. It enacts that the power 
given by section seventy-seven of the Lunatics 
Asylum Act, 1853, to any two of the visitors of any 
asylum, being justices, to order any pauper lunatic 
chargeable to any parish or union within the county 
or borough, or any county or borough to which such 
asylum wholly or in part belongs, or to any such 
county, and who may be confined in any other 
asylum, or in any registered hospital or licensed 
house, to be removed to such first-mentioned asylum, 
shall be extended so as to authorise such visitors to 
order any pauper-lunatic ch^geable to any parish 
or union within any county or borough, or to any 
coimty for the reception of the pauper lunatics 
whereof into such first-mentioned asylum there is a 
subsisting contract, and who may be confined as 
aforesaid, to be removed to any such first-mentioned 
asylum, and also to order any such pauper-lunatic as 
hereinbefore-mentioned to be removed from such 
first-mentioned asylum to any asylum, registered 
hospital, or licensed house, subject nevertheless to 
the restriction contained in section seventy-eight of 
the Lunatics Asylum Act, 1853. By sec. 9, the 
powers of commissioners and visitors, under the 
acts of 1853, and of 8 & 9 and 16 & 17 Vic, are to 
continue to be applicable to a house which has 
been licensed after the expiration of the license 
while any patients are therein. By sec. 10, 
contracts under, sec. 42 of the act, 1853, may be 
renewed from time to time. Further provision is 
made by sec. 11 for the burial of pauper-lunatics, 
and for that purpose the visitors may (sec. 12) enter 
into agreement with any cemetery company or burial 
board, and the committee of visitors may (sec. 13) 
convey land for the burial-ground of lunatics dying 
in the asylum. By sec. 14, when the settlement of 
a pauper-lunatic cannot be ascertained, and he is 
found in a borough which does not contribute to the 
county expenditure, he is to be chargeable to the 
borough. As this provision is one of some im- 
portance, we give its recital and enactment entire : — 
*^And whereas doubts are entertained as to the 
chargeability of pauper-lunatics found in boroughs 
whose settlements cannot be ascertained, and it 
is expedient to remove such doubts : section three 
of the act of the session holden in the- twelfth 
and thirteenth years of her Majesty, chapter eighty- 
two, shall be repealed ; and where any pauper- 
lunatic is not settled in the parish by which or 
at the instance of some ofiicer or ofiiciating clergy- 
man of which he is sent to an asylum, registered 
hospital, or licensed house, and it cannot be 
ascertained in what parish such pauper-lunatic is 



fiettled, and such lunatic was found in a borough 
having a separate court of quarter sessions of the 
peace, and which is not liable under the act of the 
session holden in the fifUi and sixth years of King 
William the Fourth, chapter seventy-six, section 
one hundred' and seventeen, to the payment of a 
proportion of the sums expended out of the county 
rate, such lunatic may be adjudged to be chargeable 
to such borough by any two justices of such borouj^h ; 
and it shall not be lawful for any justices to adjudge 
such lunatic to be chargeable to any county, nor to 
make any order upon the treasurer of any county 
for the pa3rment of any expenses whatsoever incurred 
or to be incurred in respect of the sMd lunatic ; and 
all the provisions in the Lunatic Asylums Act, 1853, 
as to the mode of determining that a pauper-lunatic 
is chargeable to a county, and as to the order to be 
made for the maintenance of such pauper lunatic, 
shall extend and be applied to such borough, aa 
fully and effectually, to all intents and purposes, aa 
if all the said provisions were repeated and re-enacted 
in this act, and made applicable to such borough, in 
the same manner in all respects as though for the 
purposes of this provision such borough were a 
separate and distinct county." By sec. 15, seals of 
commissioners, visitors, and justices are dispensed 
with ; signature is to suffice. By sec. 16, personal 
examination of patient is not to be required, and so 
much of sec. 6 of 16 & 17 Vic. c. 96, as requires 
personal examination of patients is repealed. By 
sec. 17, a patient may be sent to any place of health 
on the consent of the committee of management. 
By the 18th section,, the detention of lunatics after 
the expiration or revocation of the license, is to be a 
misdemeanor. By sec. 19, the present act is to be 
read and construed with the amended acts as one act. 

Militia Acts. 

Caps. C. & CVI.— The first of these acts sus- 
pends the making of lists and ballots until the 1st 
Oct, 1856, unless directed by order in council. The 
second amends the law concerning the qualification 
of officers of the militia. A colonel is to possess 
landed estate or be heir-apparent to an estate of 
equal value to the amount of £600 per annum ; a 
lieutenant-colonel, £400. A m%jor, £300 ; and a 
captain, £200. But the possession of income firom 
persond estate is to be deemed equivalent to a 
like income from land. 



Abticled Clerks — Classical, &c.', Examina- 
tion. — ^The Incorporated Law Society are about to 
propose to the judges that future articled clerks 
shall be examined in English history, geography, 
Latin, French, arithmetic, and book-keeping. 



Nov. 1, 1856.] 



THE LAW CHRONICLE. 



151 



THE BANKRUPTCY LAW. 
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Adjudication annulled, — If the bankrupt succeeds in 
showing that there is no proper petitioning creditor's 
debt, or no act of bankruptcy, or that he is not a 
trader within the meaning of the bankruptcy laws, 
and no other creditor's debt, trading, and act of 
bankruptcy sufficient to support the adjudication, or 
such of the last mentioned matters as are requisite, 
to support such abjudication in lieu of the petitioning 
creditors* debt, trading, and act of bankruptcy, or 
any or either of such matters which shall be deemed 
insufficient in that behalf (see sec. 104, set out 
ante, 44) as the case may . be, be proved to the 
satisfaction of the, court, the court (commissioner) 
will thereupon make an order to annul such 
adjudication in the form given by the act, and upon 
such order being made the acyudication is for all 
purposes considered to be annulled. 

Form of order annulling adjudication, — ^The follow- 
ing is the form of order annulling an acyudication, 
given in the schedule to the Consolidation Act : — 

The Banxbuft Law Consoudation Act, 1849. 
Order annulling adjudication. 
Court of Bankruptcy^ Baginghall Street^ London 
(or at in the county of ) 

day of A. D. 

In the matter of 
Upon reading (he proceedings in the above mattery 
and upon hearing [the evidence now adduced^ if the 
case be so, and] what was alleged by and 

being satisfied that the petitioning creditor's debt^ trading^ 
and act of bankruptcy [or specify the particular matter 
deemed insufficient, as the case may require], upon 
which the adjudication of bankruptcy made against the 
said on the day of was grounded, 

were and are [or was and is] insufficient to support 
such adjudication, and no other debt, trading, or act of 
bankruptcy [or specify the particular matter requisite 
in lieu of that deemed insufficient as the case may 
require,] sufficient to support snch adjudication being 
provedy I do order that the adjudication of bankruptcy 
made against the said on the said day of be 
annulled^ and the same is hereby annulled accordingly, 
A, B„ Commissioner. 

Alleged bankrupt about to quit England or to remove 
goods, — ^We should have drawn attention before to 
the provisions of sec. 99 of the Consolidation Act, 
by which in case a trader against whom a petition 
has been filed is about to quit England, or to remove 
or conceal his goods, with intention to defraud his 
creditors, nuty be arrested and his goods seized. 
The section is as follows : — ^* That whenever any 



petition for adjudication of bankruptcy dhall have 
been filed against any person, and it shidl be proved 
tq the satisfaction of the court that there is a probable 
cause for believing that such person is about to quit 
England, or to remove or conceal any of his goods 
or chattels, with intent to defraud his credito.rs, 
unless he be forthwith apprehended it shall be 
lawful for the court to issue a warrant, directed to a 
messenger of the court and his assistants, or to such 
person or persons as the court shall think fit, 
Vrhereby such messenger and his assistants, or other 
person or persons, shall have authority to arrest the 
person against whom such petition shall have been 
filed, and also to seize his books, papers, monies, 
securities for monies, scoods and chattels, wheresoever 
he or they may be found, and him and them safely 
keep until the expiration of the time allowed for adjudi' 
cation on such petition, or until such person shall be 
cuijudged bankrupt under such petition, and be thereon 
dealt with . according to this act: provided always, 
that any person arrested upon any such warrant, or 
any person whose books, papers, monies, securities 
for monies, goods or chattels, have been seized under 
any such warrant, may apply, at any time after such 
arrest or seizure, to the court, for an order or rule 
' on the petitioning creditor to shew cause why the 
person arrested should 'not be discharged out of 
custody, or why his books, papers, monies, 
securities for monies, goods and chattels, should not 
be delivered up to him ; and it shall be lawful for 
such court to make absolute or discharge such order 
or rule." 

Arrest under this secuon is to be only until 
adjudication or until the expiration of the time for 
adjudication Under sect. 119, he may be arrested 
upon the same grounds at any time, and brought 
before the court to be examined : but there seems 
no power to detain him, so that he may be forth- 
coming at a subsequent time. One mode of effecting 
this object would be by holding him to bail if there 
WM primd facie evidence of any of the offences made 
indictable under this act having been committed. 
It would appear that any departure fVom England 
would suffice, as the principle governing the right to 
arrest under 1 & 2 Vic. c. 110, does not apply. 
There the object is to have the debtor at the time of 
final judgment ; here it is that the bankrupt may be 
examined when necessary. There must be the intent 
to defraud his creditors, which would probably be 
inferred from any intent to avoid examination. The 
arrest or seizure is only until the time for petitioning 
has expired, or the trader has been dedarcd a 
bankrupt (see after adjudication, sec. 119, post; also 
14 & 15 Vic. c. 52, called the Absconding Debtors 
Arrest Act, referred to 1 Law Chron. p. 8). 

Advertising adjudication,^^!! no notice to dispute 
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the adjudication be given, or, one having' been given, 
no good cause for annulling the adjudication is 
shown, the abjudication is advertised in the London 
Gazette^ and thereby the court appoints two public 
sittings of the court for the bankrupt to surrender 
and conform, the last of which sittings must be on 
a day not less than thirty days, and not exceeding 
sixty days, ih>m such advertisement, and must be 
the day limited for such surrender. If a bankrupt 
does not intend- to dispute the adjudication he fre- 
quently consents to the abjudication being at once 
advertised. This consent should be testified by 
writing under his hand (sec. 104 ; ante, p. 44) 

There are various provisions of the Bankruptcy 
Act relating to the grant of search warrants, sum- 
moning bankrupt and other persons, the protection 
and examination of the bankrupt and his wife, and 
persons suspected to have any of the bankrupts 
property^ letters addressed to that bankrupt being 
ordered to be delivered to the ailignees, and the 
summoning debtors to the estate, which it will be 
convenient to notice here, before proceeding to 
notice the ordinary matters transacted at the two 
public meetings. . 

Absconding Debtors Arrest Act,— There is also 
power under the 14 k 15 Vic. c. 52, for a commis- 
sioner, &c., to order an arrest of an absconding 
debtor, but this is rather prior to, than consequent 
on, adjudication (see short statement in vol. 1, p. 8). 

Search warrant for goods in third party's house. — 
By sec. 106, of the Consolidation Act, **in all 
cases where it shall be made to appear to the satis- 
faction of the court that there is reason to suspect 
and believe that any property of any bankrupt is 
concealed in any house or other place not belonging 
to such bankrupt, the court may grant a search 
.warrant to the messenger and his assistants, or other 
person appointed by the courts and it shall be lawful 
for such messenger and his assistants, or other 
person, to execute such warrant according to the 
tenor thereof; and such messenger and his assistants, 
or other person, shall be entitled to the same pro- 
tection as is allowed by law in execution of a search 
warrant for property reputed to be stolen or con- 
cealed ; and every such search warrant shall be in 
the form contained in schedule Y. to this act an- 
nexed, or to the like effect. 

Form of search warrant for goods in the house of 

a third party.'-The followuxg is the form of the 

warrant mentioned in the above section of the act : — 

Thb Bankbuft Law Consolidatiok Act, 1849. 

Search Warrant. 

day of A.D. 

Whereiis by evidence duly taken upon oath it hath 
baen made to appear to the satin faction if me the under- 



signed comnussumer of the Court of Bankruptcy^ acting 
in the prosecution of a petition for adjudication of 
bankruptcy fled and now in prosecution against A« B. 
of in the county of bearing date the 

day of and under which the said A« B. 

has been adjudged bankrupt^ that there is reason to 
suspect and believe that property of the said A« B. it 
concealed in the house [or other place, describing it, 
as the case may be,] of one C. D. of m the 

county of such house not belonging to the said 

bankrupt: These are therefore^ by virtue, of the 
" Bankrupt Law Consolidation Act^ 1849,*^ to authorise 
and require you, with necessary and proper assi^ants^ 
to enter, in the daytime, into the house [or other place, 
describing it, as the case may be,] of the said C. D., 
situate at aforesaid, and there diligently to 

search for the said property, and if any property oj 
the said bankrupt shall be there found by you on such 
search, that you seize the same, to he disposed of and 
dealt with according to the provisions of the said act. 
Given under my hand and the seal of the courts 

at the Court of Bankruptcy^ London [or at the 

Court of Bankruptcy for the district at 

in the county of .] this 

day of in the year of our Lord one 

thousand eight hundred and 

A. B. (l.s.) Commissiouer. 
To my messenger^ 

and his assistants, 
[If there be reason to suspect that the bankrupt 
and his property are concealed, alter the warrant ac- 
cordingly]. 

The above warrant must be executed within the 
district of the court, and in the day time ; no other 
house than that specified can be entered. 

Action against messenger, — We have given see. 
107,. as to actions against the messenger, &c., acting 
under the above warrant, in vol. 1, p. 120, where 
some cases are referred to. 

Action against petitioning creauor in respect of 
above warrant. — ^The legislature has exempted the 
messenger acting under the above warrant from 
liability by the 107th sec. (vol. 1, p. 120), and 
throws the responsibility, if the warrant is wrong, on 
the petitioning creditor ; *^ for the petitioning creditor 
having obtained the i^arrant, and given it to the 
messenger, may properly be taken to have intended 
the warrant to be executed, whether wrong or not, 
and ought to be made responsible rather than the 
ministerial ofiicer acting in pursuance of his autho- 
rity " (^per Maule, J., in Munday v. Stnbbs, 10 Com. 
Ben. Rep. 432 ; 1 Law Chron. 120). Accordingly, 
by sec. 108 of the Consolidation Act, **in any such 
action [as. that mentioned in sec. 107, ante, vol. 1, 
p. 120] brought against the petitioning creditor, 
either alone or jointly with any messenger or 
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asfflfltant or other person bo appointed by the court, 
for anything done in obedience to the warrant of the 
court, proof by the plaintiff in such action that the 
defendant or defendants, or any of them, is or are 
petitioning creditor or creditors, shall be sufficient 
for the purpose of making such defendant or defend- 
ants liable, in the same manner and to die same 
extent as if the act complained of in such action had 
been done or committed by such defendant or 
defendants.^ 

Musenger breaking open hankmpfs house^ seizings 
goods or body. — ^Wehave stated in vol. 1, p. 121, the 
provisions of sec. 109 of the act, whereby the mes- 
senger acting under the warrant of the court is 
authorised to bYeak open the bankrupt's house, &c., 
and seize upon his body or goods, and we may 
observe that it is usual for the commissioner to sign 
such a warrant in every case, so that the messenger 
may use it if requisite. The warrant would not be 
valid if granted to any one else (Story v. Stevenson, 
2 Car. and Pay. 464 ; and see as to the messenger 
generally, 1 LawChron. pp. 120, 121; 138). Kthe 
goods be in the possession of a bulee, who has a lien 
on them, that lien should be satisfied before the 
goods are removed (2 Eq. Gas. Abr. 98). 

Execution of warrants in Scotland or Ireland, — 
Sees. 110 and 111 of the aet provide for the execu- 
tion of warrants in Ireland or Scotland, and they are 
set out 1 Law Chron. p. 121. 

Death of bankrupt, — By sec. 116 of the act, if any 
bankrupt shall die after adjudication, the court may 
proceed in the bankruptcy as if such bankiupt were 
living. Death between the petition and acyudication 
will still abate the proceedings, and no provision 
has been made for any extension of time to executors 
for the purpose of disputing the adjudication, so that 
they would be bound to commence a proceeding for 
that purpose within the time specified by sec. 283 
(see Humfrey v. Scroope, 13 Q. B. 509). Where 
one of the bankrupts died before the adjudication 
under a joint fiat, it was ordered to be amended by 
omitting his name. (Exparte Hall, 1 De Gex, 332). 

Summoning and examining bankrupt, — By sec. 117 
of the act, the court may summon any bankrupt 
before it, whether such bankrupt shall have obtained 
his certificate or not ; and in case he shall not come 
at the time appointed by the court (having no lawful 
impediment made known to and allowed by the 
court at such time), it shall be lawfid for the court, 
by warrant, to authorise and direct any person or 
persons the court shall think fit to apprehend and 
arrest such bankrupt, and bring him before the 
court ; and upon the appearance of such bankrupt, 
or if such bankrupt be present at any sitting of 
the court, it shall be lawful for the court to examine 
such bankrupt a&er he shall have made and signed 



the declaration contained in the schedule W. to this 
act annexed, either by word of mouth or on interro- 
gatories in writing, touching all matters relating to 
his trade, dealings, or estate, or which may tend 
to disclose any secret grant, conveyance, or oon- 
eealment of his lands, tenements, goods, money, 
or debts, and to reduce his answers into writing, 
which examination so reduced into writing the 
said bankrupt shall Sign and subscribe. Sec. 
245 gives a general power to take all evidence upon 
oath, but this and the following section would seem 
to render an oath unnecessary in the case of the 
bankrupt and his wife ; under sec. 254, however, 
false answers will subject them to the punishment of 
perjury, and under sec. 260, the answering unsatis- 
factorily is punishable by imprisonment 

Summoning and examining the bankrupfs wife, — 
By sec. 118 of the act, *Mt shall be lawful for the 
court to summon before it the wife of any bankrupt, 
and to examine her, after she shall have made and 
signed the declaration contained in schedule W. to 
this act annexed either by word of mouth, or inter- 
rogatories in writing, for the finding out and discovery 
of the estate, goods, and chattels of such bankrupt, 
concealed, kept, or disposed of by such wife, in her 
own person or by her own act, or by any other 
person, and she shall incur such danger or penalty 
for not coming before the court, or for reflising to be 
sworn and examined, or for refusing to sign or 
subscribe her examination, or for not full}' answering 
to the satisfaction of the court, as is hereinafter 
provided." 

Bankrupt keying out of way^ or removing or cbn^ 
cealing goods^ may be arrested, — We .have before 
noticed the provisions of sec. 99 for the arrest of a 
trader against whom a petition has been presented, 
and who is suspected of being about to leave 
England, or for the seizure of his goods, and that 
such arrest and seizure are only temporary. By 
sec. 119, power is given, after adjudication, to arrest 
the bankrupt where he is about to quit England, or 
remove or conceal his goods. This section euacts : 

"That if in any case it shall be proved to the 
satisfaction of the court that any bankrupt is keeping 
out of the way, and cannot be personally served 
with a summons, and that due pains have been taken 
to effect such personal service, or that there is prob- 
able cause for believing that he is about to quit 
England, or to remove or conceal any of his goods 
or chattels, unless he be forthwith apprehended, it 
shall be lawful for such court, by warrant, to 
authorise and direct any person or persons it shall 
think fit to apprehend and arrest such bankrupt, 
and bring him before the court, to be examined in 
like manner as if he appeared upon a summons.'' 

Stunmoning persons having UmkrupCs property.— By 
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sec. 120 (see sec. 250 as to the coeta), the commiB- 
eioner is empowered to summon — 1, persons having 
iu their possession any of the bankrupt's estate ; 2, 
debtors to the estate; 3, any persons whom the 
commissioner may believe capable of giving informa- 
tion respecting the bankrupt, his acts, or estate. The 
following is the enactment :~^* That after abjudica- 
tion it shall be lawful for the court to summon before 
it any perron known or suspected to have any of the 
estate of the bankrupt in his possessiop, or who is 
supposed to be indebted to the bankrupt, or any per- 
son the court may believe capable of giving informa- 
tion concerning the person, trade, dealings, or estate 
of the bankrupt, or concerning any act of bankruptcy' 
committed by him, or any information material to 
the full disclosure of his dealings ; and the court 
may require such person to produce any books, 
papers, deeds, writings, or other documents in his 
custody or power which may appear to the court 
necessary to the verification of the deposition of 
such person, or to the full disclosure of any of the 
matters which the court is authorised to inquire 
into ; and if such person so summoned as afore- 
said shall not come before the court at the time 
appointed, having no lawfiil impediment (made 
known to the court at the time of its sitting, and 
allowed by it), it shall be lawful for the court, by 
warrant, to authorise and direct the person or per- 
sons therein named for that purpose to apprehend 
and arrest such person, and bring him before the 
court for examination.** 

By sec. 250, the person summoned as having pro- 
perty of the bankrupt, or supposed to be indebted, 
may have his costs and charges awarded him out 
of the estate by th^ court, and those sununoned as 
witnesses are entitled to the tender of their ex- 
penses as upon a subpoena. The suspicion required 
seems to be that of the party applying for the sum- 
mons, and not of the commissioner (Cooper y. 
Harding, 7 Q. B. 928). The warrant may be both 
for the examination dT the party and the production 
of documents in his custody or power that may be 
essential, and the person summoned is bound to 
come at the time appointed, and to wait until he can 
be examined (Wright v. Maude, 10 M, and W. 627), 
and he may be imprisoned for refusing to be sworn, 
or for answering unsatisfactorily, or not producing 
the required documents, or not signing hisexamina- 
tioa (see sect. 260). The power is limited to ques- 
tions relative to the person, trade, dealings, -and 
estate of the bankrupt, and, therefore, where an 
executrix of a debtor had pleaded />/e}i6 administravit 
in an action by the assignees, she could not be ex- 
amined as to the truth of the plea (exparte Solarte, 
Mont. 425). There would be no power to enforce 
costs against persons summoned under this clause by 



imprisonment (see Watson y. Bodell, 14 M. and W. 
57). It would be an order without jurisdiction, and 
render the commissioner and messenger who ex- 
ecuted it liable in trespass. 

Service of the above romwion*.— The 121st sec. of the 
act, provides for the service of above-mentioned 
summons on parties keeping out of the way. It 
enacts : *^ That where it shall be shown by affidavit 
to the satisfaction of the court that any person. to 
whom any such summons is directed as aforesaid is 
keeping out of the way, and cannot be personally 
served there^tii, And that due pains have been 
taken to effect such personal service, it shall be 
lawful for the court to order, by indorsement upon 
the aummons, that the delivery of a copy of such 
summons to the wife or servant, or some adult 
inmate of the house or family of the person, at his 
usual or last known place of abode or business, and 
explaining the purport thereof to such wife, servant, 
or inmate, shall be equivalent to personal service, 
and in every such case the ser^'ice of such summons 
in pursuance of such order shall be and be deemed 
and taken to be of the same force and effect, to all 
intents and purposes, as if the party to whom such 
summons was durected had been personally served 
therewith.*' 

The examination ofpersom jo summoned^ or persons 
present at any sitting.— By sec. 122 of the £k>nsolida- 
tion Act, **Upon the appearance of any person 
sununoned or brought before the court upon any 
warrant as aforesaid, or if any person be present at 
any sitting of the court, it shall be lawftil for the 
court to examine every such person upon oath 
either by word of moutn or by interrogatories in 
writing, concerning the person, trade, dealings, or 
estate of any bankrupt, or concerning any act or 
acts of bankruptcy by any bankrupt committed, and 
to reduce into writing tiie answers of every such 
.person, and such answers so reduced into writing 
such person examined is hereby required to sign 
and subscribe.** 

Letters addressed to the bankrupt to be delivered to 
(he assignees. — By sec. 124 of the Consolidation Act, 
the commissioner may order letters directed to the 
bankrupt to be re-dir Ated or delivered to the official 
assignee. This section is as follows: '^The court 
may order that for a period of three months fixnn the 
date of any, such order all post letters directed or 
addressed to any bankrupt at the place of which he 
shall be described in the petition for. adjudication of 
bankruptcy shall be re-directed, re-addressed, sent^ 
or delivered by the Postmaster- General, or the 
officers acting under him, to the official or other 
assignee or other person named in such order ; and 
upon notice by transmission of a duplicate of any 
puch order to the Postmaster-GeneriLor the officers 
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«:ting under him, by the official or other assignee 
or other person named in such order, of the making 
of such order, it shall be lawful fbr the Postmaster- 
Greneral or such officers as aforesaid, in England, 
Scotland, or Lreiand, to re-address, re-direct, send, 
or deliver all such post letters to the official or other 
assignee or other person named in such order 
accordingly ; and the court may^ upon any applica- 
tion to be made for that purpose, renew auy such 
order for a like or for any other less period as often 
as may be necessary. 



SUMMARY OP DECISIONS 



OONVEYANCINO AND KQUFTT. 

ANNUITY.— CW^rf <m corpu»— Clear annuity 
to he purchased — Becoming depreciated, — ^The mere 
fact of a testator's using the word " annuity^' in a 
bequest, and charging it upon an estate, does not 
miJLe the corpus of that estate liable to make good 
any deficiency in the annuity arising from subsequent 
events. The distinction was taken by Wigram, 
V. C, in Attorney-General v. Pouldcn (3 Hare, 
655), where a sum of money was directed to be 
invested, the whole of the interest to be paid to cer- 
tain persons ; the stock was afterwards reduced by 
act of Parliament, and produced a less amount of 
interest, and it was held that aU parties, whether 
called annuitants, or persons entitled to the yearly 
funds, must abate in proportion. But where the 
flole purpose and object of a bequest is to produce a 
clearly yearly sum of a certain amount, to be paid to 
a legatee for life, the case is very different. Thus, 
in May y. Bennett (1 Russ. 370), the testator 
directed his executors, after dischai^g all just and 
lawful debts, to lay out in their own names, and on 
what government security they pleased, so much 
money as would produce the annual interest of 
£5i 12s. per year, for the sole use of hb widow 
during her life, provided she did not many. The 
testator further directed, if bis widow did marxy, 
that the £54 12s. per annum should cease to be paid 
to her, and that his executors should then sell so 
much of the said stock as would produce £300, such 
0um to be paid to his wife upon her marriage, the 
residue of the stock to form part of his residuary 
estate in like manner as if she did not marry : The 
Master of die Rolls held that the widow had a charge 
npon the capital for the full annual sum of £54 128. 
The case of Foster v. Smith (1 You. and Coll. C. C. 
193) is very distinct. The testator there gave a 
particular estate to his trustees, and directed them 
to receive the rents thereof, and to pay thereout an 
annuity to hb widow for life. Sir J. L. Knight 
Brace, L. J.| thought that this was a charge upon 



the corpus of the estate, but the Lord Chancellor, on 
appeal (I Fh. 629) held that it was not. The 
Attomey-Greneral v. Poulden (3 Hare, 555) is a 
similar case. In the following case the above deci- 
sion of May V. Bennett was followed by the Master 
of the Rolls : — ^A testator directed his executors to 
invest so much of his personal estate in stock or 
other government or real securities as by the divi- 
dends, interest, and annual proceeds thereof would 
be sufficient to produce the dear yearly sum of £40, 
and to pay the dividends and annual produce of the 
said stock to hb wife for her life, and as to, for, and 
concerning the said stock, funds and securities so to be 
purchased from and after the decease of his said wife, 
to divide the same among the persons in the will men- 
tioned. The executors purchased the sum of £800 
Navy £5 per cents, to answer the annuity, which 
stock, by reason of successive conversions, became 
insufficient to pay the annuity in full : Held, that 
the widow #as entitled to a clear annuity of £40, 
and that the corpus of the fund was liable to make 
good the deficiency. Miils v. DrewitU 1 Jur. 
N. S. 816. 

ASSETS. — Descended estates exonerating estates 
densed subject to a mortgage [voL 1, pp. 154, 170, 
408]. — The following is a case not within the late 
act (vol. 1, p. 154). It was settled by Galton t». 
Hancock (2 Atk. 430), and Watson v. Buckwood 
(9 Yes. 447), that unless there was a dear intention 
of exonerating from a mortgage the real estate 
descended as against the devised estates on which 
the mortgage b charged, such real estate was the 
primary fund for payment of the mortgage. And it 
has long been settled that a devbe of estates subject 
to the mortgages thereon in no way exonerates the 
prim^ fund : to do that there most be an expression 
of intention to exonerate, and not merely a devise sub- 
ject to the charges. In the following case there was a 
devise of. estate L., subject to the paytnent of part 
of a sum charged thereon to J. L. absolutely; 
devise to trustees in trust for J. G. ^or life, with • 
remainder to her children of estate F., subject to 
the payipent of the remainder of the sum charged 
thereon and on estate L., and also estate S. The 
devisor died intestate as to another estate, B., and 
directed hb trustees to pay his debts and charges 
out of his personal estate, which was insufficient for 
those purposes: Held, affirming the decision of 
y. C. Wood, that J. G. took esUte S. devised in 
trust for her exonerated from the payment of the 
charge, and that the descended estate was applicable 
in exoneration of the devised estates for its payment. 
Goodwin v, Lee, 26 Law Tim. Rep. 1. 

BOUNDARIES.— Co7i/i«io» of—Commission to 
ascertain and set out — Privity between the parties. — 
The subject of the jurisdiction of courts of equity to 
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direct a commission to set out the bomidaries of 
lands where thej haye been for some time confused 
was considered in the case of the Attorney-General 
V. Stephens (noticed ante, p. 86), and since our 
publication reported also in 2^ Law Hm. 816, and 
which will probably also be reported in many 
authorised and unauthorised reports. In that case 
V. C. Wood observed that Wake y. Conyers (1 
Eden, 881) and other cases haye ^' condusiyely 
established that there must be a priyity between the 
party seeking to haye the boundaries ascertained 
and the party jfith whose property those boundaries 
are confused, and that there must not. be a mere 
adverse holding, but a priyity between them ; and, 
further, that there must (according to some cases) 
be some duty owing by the party with whose lands 
the other property has become intermixed. The 
clearest case is where the relation of landlord and 
tenant has been established, and the tenant was 
bound to hold lands as being wholly distinct from 
his o\Vn property which he holds in another capacity, 
so that the landlord might ascertain his own lands, 
and the tenant could not turn round and put him to 
get his lands as he could, and proceed by ejectment. 
It does not appear that these lands haye been 
handed oyer to the Earl of Portland for the express 
purpose (as contended in argument) of pemg 
confused with his own lands;^ Then it has been 
contended that, looking to the position of defendant 
from year to year, and the succession of tenants, 
there was no priyity with any of the preceding 
tenants, that each successiye owner found the 
property mixed with his own, that the parish had 
handed it oyer to him in this state, and could not 
now require it to be set out; I cannot, ho^eyer, 
look upon these successive owners in fee, who, for 
their convenience, were allowed by another person 
having a small portion of land suitable for their 
holding to occupy it, as having no duty to perform 
with regard to it, because there was no privity 
between the parties. The case of a lord of a 
manor with respect to intermixed copyholds is very 
similar; and the Duke of Leeds v. Lord Stafford 
(4 Yes. 180) bears upon the point, and especially in 
the form of the decree which shall follow. Upon 
this question of priyity in that sense the parish is 
not prevented flrom having the land set out." 
Attorney-General v, Stephens^ die Putney Charity ^ 25 
Law Tim. Rep. 817. 

COPYRIGHT.— [vol. 1, pp, 126, 231, 272]— 
Songs — Musical composition — Adaptation — Appro- 
pnation of description.'-The following decision will 
possibly be a leading case respecting the piracy of 
songs, and we may therefore state that V. C. Wood 
observed that there were four things by means of 
which a song, which had attained popularity, was 



distinguished, viz., its name, the person by whom it 
was sung, the name of the composer, and that of the 
publisher. In the following case the injunction was 
granted, though the defendant had not touched the 
two latter points, but had appropriated the two 
former, viz., the name of the song and the name of 
the singer. C. was the publisher in England of a 
foreign song called L. D., under the title of M., 
which had been adapted to a foreign tune, and on 
the title-^e of which C. placed a portnut of a 
popular singer of the song. S. published A.*8 song, 
the air of which was the same, but the words were 
the original words of the foreign song, while the air 
had symphonies and accompaniments, and entitled 
it "M. D." S. placed a portrait, slightly varied, of 
the same popular singer on his publication. Both 
publications stated on the face of them that die song 
was sung by Madame A. T. at J.'s concerts. The 
court granted an injunction to restrain the publica- 
tion of S., on the ground that C. had appropriated 
the name **M.," and that he had stated his song to 
have been sung by Madame A. T. at J.'s concerts, 
which he had no right to do, and the case of piracy 
was considered too glaring to require the plaintiff 
to bring an action to support his title, which is 
usually directed to be brought in cases of the piracy 
of copyrightin the same manner as stated infrh as 
to patents. Chappell v. Sheard^ Week. Rep. 1854-5, 
p. 646; 26 Law Tim. Rep. 3. 

DEVISE,—" Issue " in will of real estate,— -Jn wills 
of real estate, the word ^^issue,*^ unless there be 
something to show a contrary intention, means 
" heirs of the body," and includes all descendants to 
fdl tune. Woodhouse v. Herrick^ 1 Kay and 
John, 852. 

EXECUTOR.— X^e^ton—Coiwuftiw^r cestuis que 
trust in applying to cdurt^^Neglect to keep up policy of 
assurance, — The following case is a very useful <me 
in the law of executorship, for in it the Y. C. Kin- 
dersley considered the subject of the discretionary 
powers of an executor, and laid it down that an 
executor may have a discretion given to him by the 
express terms of the testator^s will, and such discre- 
tion he may, of course, exercise, and if any person 
alleges that he exercises it carelessly, or improperly, 
or for his own benefit, the onus of proving that 
allegation rests with the party making it : the court 
will not assume that he exercises that discretion im- 
properly, but it must be established by proof. He 
may «lso have a general discretion as executor — t. e., 
as incident to his office, which is a veiy different 
species of discretion from the former one. He can- 
not under that say : " I will do whatever in my dis- 
cretion as executor I think fit." If he deals witii the 
assets of his testator in a mode not ordinarily allowed 
to executors, he must prove that he was in such a 
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position with regard to the estate and those inter- 
ested in it as to render such peculiar dealing with the 
assets necessary and unavoidable. An executor 
ought in such a case to consult with his cestuis que 
trust, or, if an administration suit is pending, he 
should apply for the direction and assistance of the 
court. Where an executor effected a policy of assur- 
ance for seven years'on the life of a debtor to his testa- 
tor^s estate without consulting his cestuis que trust, 
paid some of the premiums on the policy out of the 
testator^s assets ; then without referring to his ces- 
tuis que trust, and (although an administration suit 
vras pending) without applying for the direction of 
the court, at his own discretion, and because, as he 
alleged, the testator^s estate was deficient, discon- 
tinued the pa3rment of the premiums, whereby the 
policy was lost, and the debtor died within the 
seven years, held that the effecting the policy was, 
under the circumstances, an exercise of sound dis- 
cretion, but the letting it drop was unwise, and, at 
least, he should first have consulted his cestuis que 
trust, or have applied to the court ; and that the 
executor must be declared liable for the amount 
that would have come to the estate if the policy had 
been duly kept up ; but he was allowed in his 
accounts those sums which he had actually paid in 
respect of the premiums. Gamer v. Moorey Week. 
Rep. 497 ; 26 Law Tim. Rep. 11. 

HUSBAND AND WIFK—Reversumary renew- 
abte leaseholds of wife — Barred by fine sur concessit — 
The following is a case raising a question of .some 
importance as to the effect of the abolished fine on 
an equitable renewable leasehold term of a married 
woman. The (^^uestion was, whether a fine which 
it was admitted was effectual destroyed the wife^s 
interest absolutely, or did it merely extend to the 
term then actudly in existence, so as to leave the 
wifb the benefit of the renewed terms : it was held, 
that as her interest under the original lease was 
destroyed by the fine, and that the' original lease was 
the root from which all the renewals grew, that she 
could have no interest in such renewi^. It appeared 
that by a marriage settlement, dated in 1815, renew- 
able leaseholds for years were conveyed to trustees 
upon trust to renew, &c., and then in trust for J. B., 
the testator, for life ; remainder to raise certain sums 
in certain events which happened ^ remainder to the 
intended wife for life ; remainder in the events which 
happened to the wife absolutely. By another 
indenture of settlement, dated in 1828,'' reciting the 
settlement, and that the leaseholds had been renewed, 
and were now held for twenty- one years, from 1821, 
and that there was no issue, nor probability of issue, 
the husband and wife covenanted to levy a fine sur 
concesserunf of the leasehold hereditaments which 
was to enure, to vest them in a new trustee to 



extinguish a trust in the original marriage settle- 
ment for raising a sum of money, but subject to all 
the other trusts in the marriage settlement anterior 
to the trust for the wife, and subject as aforesaid to 
enure to the new trustee " during all the rest, 
residue, and remainder of the said term of twenty- 
one years, from 1821, so lately granted," neverthe- 
less upon trust for the husband absolutely. The 
husband died in 1881, the leasehold hereditaments 
having been again renewed in tbe interim The 
wife survived the year 1842, and died in 1858: 
Held, that the leaseholds and all renewals of the 
said lease were bound and conveyed as against the 
^vife surviving by the indenture of 1828, and the 
fii^e levied in pursuance thereof, and that therefore 
the renewed term formed part of the husband's 
estate. Dickens v. Unthank, 1 Jur. N. S. 916 ; 26 
Law Tim. Rep. 26. 

ILLEGITIMATE CHILDREN.— C?iyi5 to, when 
valid [vol. 1, p. 57]. — On a gift, whether by settle- 
ment or will, to *^ children " generally, illegitimate 
children cannot take, if there be legitimate, children 
also, who answer the description of the gift (vol. 1, 
p. 57) ; but notwithstanding what Sir John Leach 
said in Bayley v. Molland (1 Russ. and Myl. 581), 
referred to 1 Chrbn. p. 57, V. C. Wood has recently 
held, in the following case in which there were no 
le^timate children, that if, in making a gift, words 
are used which cannot be explained except by refer- 
ence to the illegitimate children, they are not to be 
excluded* A settlement by deed contained an ulti- 
mate limitation *^ to all and every the child or 
children, as well those already bom as those, here- 
after to be bom *' of R., and E. his wife. At the 
date of the settlement R. and E. had fiv^ illegiti- 
mate children; they had then been married five 
years without any issue;, and they died without 
ever having had any legitimate issue. *The settlor 
was the sister of E., and acquainted with the cir- 
cumstances : Held, that the five illegitimate children 
were entitled under the limitations. Gabby. Pren- 
dergast, 1 Jur. N. S. 900; l^ay and J. 489. 

INTERPLEADER.— i4«n^jnen( of poUcy of as- 
surances-Bankruptcy of assignor— \yo\. 1, pp. 10, 
55, 872. — ^The following case and decision will illus- 
trate our remarks at p. 272 of vol. 1, to the effect 
that the doctrine of equitable interpleader does not 
appear to be well understood ; and we may add to 
wEat is there stated the following extract from the 
judgment of the Lord Chancellor, who observed 
** that the foundation of the right to file a bill of 
interpleader is, that there is a conflict between two 
or more persons claiming the same debt or debts. 
That is stated in all the cases, all the authorities, 
and all the books of treatise : it is a matter that 
admits of no doubt. AVhen such a state of thmgs 
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existed, and when that double claim has not been 
occasioned by the conduct of the person who is 
liable to discharge the debt or obligation, he may 
obtain the assistance of a court of equity, and, upon 
bringing into court the amount of the debt in dis- 
pute, the. court will relieve him, and put the con- 
flicting claimants to litigate their right between one 
another. I guard myself in that way by saying, 
that when the liability is not occasioned by their 
own act, then there is no case of interpleader. That 
was the case before Lord St. Leonards in Drurj' v. 
Warren, in which a person having paid a sum of 
money into a bank in the name, I think, of his 
brother, and having, whether rightly or wrongly, 
taken on himself to act, the bankers gave it out to 
him again, and he deposited it again in the name 
of a sister, or some other person ; and Lord St. 
I/eonards held, upon very intelligible principles, 
that that was no case for interpleader on the part of 
the bankers. They had given a right of action in 
respect of what was in truth the same sum of money 
to two different people, and that would not enable 
those two to litigate between themselves; both of 
them might have acquired a right. I think pretty 
much the same ground of decision guided Lord 
Cottenham in the case of Crawshay v. Thornton. 
He said : ' If there be a double claim, which has 
been occasioned by the act of the party seeking 
interpleader, he cannot have relief from the court.' 
In order, however, to establish a case for inter- 
pleader, it is necessary there should really be con- 
flicting claims, and the question is here^ whether 
there are conflicting claims, or rather, I should say, 
whether there were when the bill was filed. The 
facts were as follows : * In 1825 H. effected a policy 
of assurance on the life of G. for £3,000, in the Atlas 
Assurance Company. The policy was assigned by H. 
in 1839 to S. and B. In 1834 H. took the benefit 
of the Insolvent Debtors' Act, when his property 
and effects became vested in S., the provisional 
assignee. In 1853 G. died, and the policy, which 
with bonuses and accumulations had increased in 
value to the sum of £4,526, became payable. S. 
and B. claimed the amount due upon the policy, 
and commenced an action against the company for 
its recovery. This claim was disputed by H. and 
S., who threatened the company with an action for 
the amount. The plaintiff, as representing the com- 
pany, filed a bill of interpleader, to have the rights 
of the parties to the fund determined and to have 
thp proceedings at law stayed. The Lord Chan- 
cellor held, varying the decree of the Vice Chan- 
cellor, that there was no ground for interpleader, 
for S.'s claim was not an adverse claim; it was 
nothing but a claim after S. and B. were satisfied, 
for the assignment to S. and B. was not disputed ; 



and the bill was dismissed, with costs, against S. and 
B. ; and also against S., but without costs as against 
H. The Lord Chancellor observed that he did not 
mean to say that a mortgagor might not by his con- 
duct make out a case, in which a debtor might file a 
bill of interpleader against him and his mortgagee ; as, 
for instance, if the mortgagor gave notice to the 
debtor that since the mortgage he had satisfied the 
demand of the mortgagee, so that the assignment by 
way of mortgage was no longer in force.'' Desborough 
V. Harris, 26 Law Tim. Rep. 1. 

LAND TAX [vol. 1, pp. 299, 379;i.^Redemption 
of by tenant for /*/e— 38 Geo. 3, c. 60, s. 17.— The 
doctrine of the Land Tax Redemption Acts does not 
appear to be well understood by the profession, and 
therefore the following case nuiy be acceptable, 
though we should have made it longer if we had not 
elsewhere stated die acts and their effect fully. 
Under the stat. 38 Geo. 3, c. 60, two chiftses of 
persons are entitled to redeem land tax: the first- 
class comprises persons interested in the land out of 
which the tax issues ; tlie other comprises strangers 
who, after notice to the first-class, may also pur- 
chase. Persons of the first-class, who have only 
limited interest, may, under sec. 17, 37, and 77, 
decliMre an option to purchase as strangers, e. g. a 
tenant for life may purchase entirely for his own 
benefit, and in that case he has to enjoy the land-tax 
as an annuity issuing out of the lands, subject to 
redemption by the party next in succession. If 
he do not declare such option, then the lands, &c., 
shall be charged in iiis fiivour, with the amount of 
consols transferred by him, and with the payment 
of such an annual sum, by way of interest, as shall 
equal the amount of the land-tax redeemed. When 
a man contracts to sell, he is at once, independent of 
all covenants, taken to undertake to sell firee from 
all incumbrances and charges. Where the option 
given by the above act is not exercised, there is no 
longer any land-tax, but only a rent-charge in lieu 
of it (as was laid down in Ware v. Folhill, 11 Ves. 
257). Such a charge is not in the position of land- 
tax (which is not considered an incumbrance), but is 
merely an equitable charge on the land belonging to 
the same person who has the equitable estate in 
the land. If the same trustees, who take the legal 
estate in the land, take a legal conveyance of the 
rent-charge, the consequence of that is an entire 
merger of the charge. If this take place in bare 
trustees, that may have no effect on the equitable 
interests, if the equitable interests be split up be- 
tween tenants for life and remaindermen, as to which 
see Blundell v. Stanley (3 De Gex and Sm. 433), 
which is distinguishable from the case ab6ut to be 
noticed, by the circumstance of the equitable interest 
being split up between different equitable owners, 
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inAtiead of being conBolid^ed in one person. Tnu- 
tees of an in&nt tenant for life redeemed the land- 
tax under the above act of the 88 Geo. 8, c. 60, 8. 17. 
The tenant lor life died, bequeathing the land-tax, 
or rent-charge in lieu of land-tax, to the next tenant 
for life. The second tenant lor life dealt with the 
rent-charge in lieu of land-tax as a subsisting 
charge, and died in 1841, bequeathing it to his 
second son, but directing by his will, that if his 
eldest son, who would succeed to the fiunily estates 
as tenant in tail, should signify his desire to pur- 
chase within one year, at a fixed price, he was to 
have it. The eldest son of the second tenant for 
life did signify such desire. He afterwards suffered 
a recovery and conveyed all his estates to trustees 
for sale to pay his debts, with an ultimate remainder 
to himself benefiidally. The trustees sold, " subject 
to land-tax, if any :'* Held, that the purchaser was en- 
titled to have a conveyance, discharged from the rent- 
charge in lieu of land-tax, which the court held to be 
merged ih the land, the equitable interest in the rent- 
charge and in the land being in the same person^ 
and not split up between several owners; and the 
aame trustees who took the legal estate in the land 
(on the conveyance to them to pay the debts of the 
eldest son of the second tenant for life, and who was 
also tenant in tail of the lands), having also taken a 
legal conveyance of the rent-diarge, and the equit- 
able interests being consolidated in one and the same 
person. BulkeUy v. Hope^ 1 Jur. N. S. 865. 

MORTMAIN.— ificorporoled tocittyfor jiromotin§ 
the ImUding and repairing of churches^ 48 Oeo. 8, 
c. 108 — Devim to $eU and pay otfer prveeeds to the 
society vaid.-^Bj the 48 Geo. 8, c. 108, any person 
not under disability may, by enrolled grant, or by 
devise, three months before his death, give to any per- 
son or corporation his estates in lands, not exeeedingjive 
aeres^ or goods and chattels, not- exceeding in value 
JC500, for or towards the erecting, re-building, repair- 
ing, purchasing, or providing any church or chapel 
^riiere the liturgy and rites of the united Church of 
England and Lreland are used, or any mansion-house 
for the residence, of any minister, or of any outbuild- 
ings, churchyard, or glebe. A decision has been come 
to on this act by V. C. Wood, and which has been 
confirmed by the Lord Chancellor, which affords a 
good spedLen of the technical character of our law, 
and the tendency to stick to the letter rather than 
follow the spirit of legislative enactments. The 
decision we refer to is that, though a man may give 
by wHl five acres of land foY the erecting, &c., such 
a church as aforesaid, yet he may not direct the 
same, or ever so small a portion, to be ioldy and the 
proeeedsi ^ the extent' of £500 (not even if the 
whole value I be less than £500), to be paid for such 
purpose ; the gift, to be good, iKmst be of a specific 



pece . of land for a specific object. The following is 
the case :— A testator by a will, executed more than 
three calendar months before his death, devised tvo 
freehold houses to trustees, upon trust, to sell and 
invest the purchase-money in government securities, 
and to pay the dividends to his wife for life, and at 
her death to make over and transfer the principal sum 
so invested ** to the treasurer for the time being of 
the Incorporated Society for promotmg the Enlarge- 
ment, Building, and Repairing of Churches and 
Chapels, to be applied to the nses and purposes of 
that Society: '^ Held, affirming the decision of Sir 
W. P. Wood, v. C, that this devise was not pro- 
tected by the 48 Geo. 8, c; 108, either in its entirety, 
or to the extent of £500, but was invalid under the 
Mortmain Act, 9 Geo. 2, c 86 : Held, abo, that the 
five acres spoken of in the 43 Geo. 8, c. 108, were 
five acres to be specifically ei\joyed. The Incorpo- 
rated Church Building Society v. Coles^ 1 Jur. 
N, S. 761. 

PATENT {anle^ p. 91]— /n/rtiiflrcmciil [vol. 1, 
p. 812] — Injunctiofh— Awards-Patent eetablished. — ^In 
patent cases, where the patent is recent, and the 
patent has not been contested at law, or been sub- 
mitted to in an adverse suit, courts of equity will 
send the patentee to law, and oblige him to establish 
the validity of his title (if the same be disputed), 
before it will grant him the benefit of an iiyunction 
(Hill V. Thompson, 8 Meriv. 622; Electric Tele- 
graph Co. V. Nott, 11 Jur. 158). But even in 
this case the courts will use. a diMaretion, and when- 
ever they see sufildcnt ground of doubt they will 
direct the defendant to keep account of his profits 
pending the proceedings at law (2 Darnell's Chanc. 
Pratt 1510, 2nd edit.). In the following case the 
award of an arbitrator was considered as equivalent 
to the verdict of.ajuiy: — Whei« a patentee had 
brought an action for damages for the infringement 
of his alleged patent, and at the trial an arbitration 
had been agreed to. upon whici^ the arbitrator by his 
award had established the validly of the patent, 
and the patent had been again invaded by a process 
only coburably different firom the mode in which it 
had been invaded in the case upon which the action 
was brought ; the court, upon a bill filed for an in- 
junction to restrain the infringement, ^held diat the * 
award of the arbitrator must be conaiidered as equi- 
valent to a verdict establishing the validity of the 
patent, against which there had been no motion for a 
new trial. Lister v. Eastwood^ .game v. Frith^ Same 
V. Cloughy Same y. Leabler^ 26 Law Jhn. Rep. 4. 

POWER.— % instrument in writing ^^ executed^' 
[vol. 1, pp. 110, 111, 201].— The following case is 
important, as showing the willingness of the courts 
to support appointments under powers, they having, 
indeed, before held that the words ^* instrument in 
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writing sealed and delivered " to be applicable to any 
kind of instrument, if the formality of affixing a seal 
to it has been observed, although the terms of the 
power evidently pointed to an execution by deed. In 
fact, the courts dispense with mere forms in cases 
where there is a distinct expression in writing of the 
donee^s intention to exercise his power, with the 
other formalities, if any, required by the power : the 
court presumes everything in favour of the intention 
to exercise the power if it is clearly expressed (see 
1 Law Chron. p. 202). A bequest of personal 
property to thyee trustees, A., B., and C, »* upon 
trust to dispose of the same in whatever way A. shall 
by any deed or deeds, instrument or instnunents, or 
by his mil appoint; provided that no such deed, 
instrument, or will shall be taken to be an execution, 
of this power unless the said deed, instrument, or 
will be executed after my decease ;** and subject 
thereto upon trust for A. for life. This was held to 
be a power (as distinguishable from a trust) exer- 
ciseable by any instrument in writing, whether a deed 
or not, if such instrument sufficiently referred to the 
power, or to the property the subject of it, or if it 
made a general gift, and the appointor had no pro- 
perty of his own to which it could refer. Brodicick 
V. Brown, 1 Kay and John. 328. 

SRIPFJNG.Ship Registry Acts— Fraud [vol. 1, 
pp. 123, ^l^l—Proeeede of sale of skips — Registry 
acts do not apply to contracts respecting the proceeds 
of sale of ships, — Notwithstanding the doctrine stated 
in vol. 1, pp. 123, 412, that the operation of the 
Ship Registry Acts is to preclude all application of 
the equitable doctrine of notice, agreements as to 
the produce of the sale of a ship may be enforced 
in equity at the instance of a person who does not 
appear on the register as the owner ; there is nothing 
in the registry acts to preclude a person whose name 
does not appear on the registry from having a right 
or interest in the produce of the sale of a ship. 
The cases of Brewster v. Clarke (2 Mer. 75), 
Newnham v. Graves (1 Mad. 899, n.), and Battcrsly 
V. Smyth (3« Mad. 110), are all cases in which an 
endeavour was made by means of the contract 
between the parties, or their acts, to obtam a share 
in existing ships which were registered in the names 
of other persons. The case of FoUett v. Delany 
(2 De G. and S. 235) is of that description, and the 
V. C. avoids expressing any opinion as to what 
would have been the result of the case if it had been 
one of fraud. In the case of M'Calmont v. Rankin 
(2 De Gex Mac. and G. 403) it was expressly laid 
down that no interest in a ship could be acquired in 
such cases. It also points out that although the 
court has frequently spoken of fraud making an 
exception, yet there is no case to be found in the 
books in which the particular fraud which would 



create the interest in the ship has occurred, but the 
Lord Chancellor expressly says that his decision is 
not in any degree to affect the produce ariaing from 
the tale of the ship. The passage is this : '^ It has 
been most elaborately argued that I might and ought 
to give effect to the transaction as regards the pro- 
ceeds of the vessel, although I cannot affect the vessel 
itself. I do not lay down any rule that parties cannot 
authorise a ship to be sold, and direct in what 
manner the money shall be applied. That is quite 
a different question. But the question before me is 
this: the plaintiffii claim the right under certain 
documents which they say vest the property of the 
vessel in them but for the Ship R^try Act; and 
being forced to relinquish such right to the vessel, 
they say they have an equity to that which represents 
the vesself namely, the price produced by the sale 
of the vessel, and that a court of equity is bound to 
give effect to that claim." His lordship then pro- 
ceeds to state that in his opinion that is not so, and 
that he can only regard the contract under the 
documents which were produced as giving no right 
to the vessel, and consequently that the plaintiffs 
were not entitled to the proceeds. His Iiordship 
adds, *' I do not lay down 'any rule that parties 
cannot authorise a ship to be sold, and direct in 
what manner the money shall be applied.'* In other 
words, an agreement directing a ship to be sold, and 
directing in what manner the money to arise fix>m 
the sale of the ship shall be applied, is not open to the 
objection of being an infringement of the registry 
acts, and such was the decision of the Master of the 
Rolls in the following case : — ^A., the registered ownei 
of a vessel, agreed with the plaintiffii to sell the 
vessel, and apply the proceeds in the manner specified 
in the agreement. He sold it to the defendant, R., 
who registered it in his own name, and admitted by 
his answer that he was indebted to A. for the price 
of the vessel, and submitted to apply the amount as 
the court should direct : Held, that as the agreement 
did not give the pluntiffs any right in the ship, but 
affected only the proceeds of the vessel, the Ship 
Registry Act did not apply, and the money was 
directed to be applied according to the terms of the 
agreement. Armstrong v. Armstrong, 1 Jur. N. S. 
859. 

TENANT FOR LIFE k REMAINDERMAN, 
— Mortgage debt, interest on, by whom payable — 
Account, — Tke general rule with respect to the 
relation of tenant lor life and remainderman in 
keeping down incumbrances on the estate to which 
they are entitled is this, that it is the duty of the 
tenant for life to keep down the interest, and, upon 
his failing to do so, the remainderman has his remedy 
against the tenant for life in respect of such failure. 
The above rule has been applied by Y. C. Stuart to 
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the ease of an estate charged as a ftirther secnrity 
for a mortgage debt, being devised to a tenant for 
life and remainderman in fee, and the interest being 
for many years paid by the remainderman and his 
assignee, the tenant for life paying nothing; his 
Honour held that the tenant for life was bound to 
keep down the interest during his life. Hierefore, 
where de&ult was made in the payment of interest, 
and the mortgagee entered upon and sold the original 
security, thereby paying himself part of his mortgage 
debt, and the tenant for lifb paid the remainder, 
taking a transfer of the mortgage security, it was 
held, in a foreclosure suit by the representatives of 
the tenant for life, th^t they were entitled to interest 
only from her death, and not from the date of the 
transfer. lAmg y. Harris^ 1 Jur. N. S. 913. 

TRUSTEE.— ifelfe/ Act, 10 fr 11 Vic. c. 96 [vol. 
1, p. 64, 876, 894, 416]— JVmd paid into court— 
Remedy by btU gone.— The Trustee Belief Act, 10 & 11 
Yic. c 96, takes away the jurisdiction of courts of 
equity by bill against the trustee, in respect of money 
which he has paid into court under that act Thorp 
Y. Thorp, 1 Kay and John. 488. 

WILL. — Lapse — Gift to next of kin according to 
the statutes of distribufion. — ^Though the expression 
**next of khi,'* when used without other words, 
means ** nearest of blood,** yet this is not so where 
the words are followed by the expression ^^ accord- 
ing to the statutes of distribution." The stat. of 
Ch«s. (22 & 28 Car. 2, c. 10, ss. 6, 6), after giving 
the estate to the wife and children,. if any, if there be 
none, directs '' the residue of the said estate to be 
distributed equally to the next of kindred of the in- 
testate who are in equal degree, and to those who 
represent them.** The stat. does, therefore, provide 
both for next of kin, and for those who take by 
representation of the next of kin. Then the stat 1 
Jac. 2, c. 17, s. 7, provides " that if after the decease 
of a fother any of his children shall die intestate, 
without wife or children in the lifetime of the mother, 
every brother and sister, and the representatives of 
them shall have an equal share with her.*' That 
enactment almost goes the length of placing a brother 
or sister in the same relationship as a mother. 
Where in a will, after referring to next of kin accord- 
ing to the statutes of distribution, it is added that the 
parties are to take *^as if the legatee for life had 
never been maixxed,** that clearly points to the ststs., 
that is, it is not to go accordmg to the literal ordi- 
nary meaning of the term '* next of kin,** but to the 
persons designaced by the stats.,, and m such shares 
and proportions as the stats, declare. This will 
explain the following decision : — ^M. demised all her 
real^ and personalty, to be considered as personal^, 
and then gave the same to her daughter L. for lifo, 
remainder to J., the husband of L., for life, re- 



mainder as L. should appoint, and, in default of ap- 
pointment, *'^ to the person or persons who should be 
her next of kin according to the statutes of distribu- 
tion, and in the like manner, shares, and proportions 
as if she (L.) had died without having ever been 
married.** L. died, leaving her mother, the tes- 
tatrix M., and a nephew by the half-blood, exparte 
patentA (the plaintiff) her only next of kin entitled 
under the stats., but the plaintiff was not connected 
in blood with M. The testatrix died, leaving J. sur- 
viving, and also the plaintiff, who was then the sole 
next of kin to the daughter L. The defendants were 
the next of kin to the testatrix at die time of her 
decease, and also at the time of L.*s decease : Held, 
on demurrer, that there was no lapse, and that the 
plaintiff was entitied to the whole residuanr estate. 
Nichols V. Haviland, 1 Jur. N. S. 891. 

WILL. — Revocation of by contract for sale — Re- 
purchase by the testator of the same estate. — Lord 
Hardwicke, according to Lord Rosslyn*8 note of 
Parsons v. Freeman (8 Atk. 741; Amb. 116; 1 
Wils. 808), and in Biydges v. The Duchess of 
Chandos (2 Yes. jun. 481) said : ** One rule is cer- 
■ tain, that if a man is seised in fee, and disposes by 
will, and afterwards makes a conveyance to .buy 
back a new estate, that is a revocation; so, if he 
devises the land, -and levies a fine without any use 
declared, that is a revocation, and yet he takes 
back the old use unaltered, which is a prodigious 
strong case. These,*' he afterwards says, "are 
the uses of law« though counsel have doubted 
whether they extend to equitable interests without 
citing authorities ; but I think they hold in equity, 
and am of opinion that what is a revocation at law 
shall hold in equity, even if the transaction with the 
assignees had been, not a new contract of re-pur- 
chase, but an abandonment or rescinding of the con- 
tract of sale.** Lord Eldon, according to what he 
sEdd in Knollys v. Alcock (7 Ves. 658) would not 
admit that the abandonment would set up the will 
sgain ; and Sir W. Grant, according to the report of 
Bennett v. Lord TankervOle (19 Ves. 170), very 
much doubted whether the abandonment of the con- 
tract would set it up again without republication. 
These expressions of such great lawyers are borne 
out by the principle of other decisions. According 
to the decision of Lord Hardwicke, in Beard v. Beard 
(3 Atk. 72), the execution by the testator of an in- 
strument which was found to be inoperative as to the 
conveyance it purported to make, is enough to 
revoke his will. The same doctrine was recognised 
in Hick v. Moise (Amb. 816), and also recognised 
by and conmiented on by Lord Eldon, Sir W. 
Grant, and Lord Alvanley, in exparte the Earl of 
nchester (7 Yes. 868), and by Lord Eldon again in 
the Attorney-General y. Vigor (8 Ves. 283). It 
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inYolveB a principle which suffidently aoooimUi for 
Lord Eldon declining to admit that the abandonment 
of a valid contract would set up a will without re- 
publication. This doctrine does not, of course, apply 
to Wills made since the new Wills Act. T. A., in 
1832, devised certain real estates to W. and X, and 
by an agreement, dated in 1886, he contracted to 
sell to two purchasers part of the same estates, the 
hereditaments being expressed to be delineated and 
described in a map or plan signed by the parties to 
the agreement, but which was, as alleged, lost. The 
purchasers entered into possession, but did not pay 
the whole of the purchase money. Afterwards one 
died, and the other, his survivor and heir-at-law, 
became bankrupt T. A. presented a petition to the 
Court of Review, and thereupon an order was. made 
to the effect that he had a Hen upon the property, 
and that the same should be sold, and T. A. should 
be at liberty to bid at the . sale. T. A. became the 
purchaser for a smaller sum than his lien, and 
proved for the balance under the bankruptcy. T. A. 
died in 1843 : Held, that the contract for sale by 
T. A. was a revocation of his will. Andrew v. 
"Andrew, 1 Jur. N.S. 886. 

EQUITT PRACTICIS. 

COSTS. — Several teU — Trustees severing in defence, 
— It is a frequent practice for trustees to sever in thei^ 
defences, and employ separate solicitors and counsel, 
and in many instances the costs have been allowed. 
Indeed, in the case of Gaunt v. Taylor (2 Beav. 
346 ; and see Aldridge v. Westbrpok, 4 Beav. 212 ; 
Woods V. Woods, 6 Hare, 229), it was held that, 
where trustees appear by the same solicitor they 
will not, in general, be allowed the costs of putting 
in several answers, unless there be special reasons 
for such a course. In the following case, where one 
of two trustees, not the acting trustee, took a power 
of attorney from one of the cestuis que trust, and 
acted on her behalf and claimed a payment jn her 
right, Bild afterwards, on a suit being ins^tuted, by 
another cestui que trust, severed in his defence from 
the acting trustee, alleging that he knew nothing of 
the accounts : it was held that only one set of costs 
could be allowed, for a person who is a trustee for 
several cestuis que trust acts improperly in taking a 
power of attorney from one cestui que trust only, 
and ought to give up that position, and has no right 
to instruct any person to appear for him separately, 
for one solicitor might have appeared for him and 
his co-trustee as joint trustees, they offering jointly 
to pay over what was due whenever the court should 
determine who was entitled to receive it. Hodgson 
V. Cash, 1 Jur. N. S. 864. 

INFORMATION.— 2>ea<A of all the relators^ 
New relator^ how appointed, — ^Where all the relators 



in an information -^relating to a chari^ die after 
decree, the atpplication for the appointment of the 
newrelntor cannot be made by the Attorney- 
General, but must be mafle by the new relator, 
with the Attorney-General's consent Att. Gen. v. 
Harvey, 3 Eq. Rep. 992. 

PURCEASE OP LAND.— 22e-tnve9fiiiefi< of pro- 
duce of sold land in other lands — Tenant for Itfe — 
IXniber on the estate of considerable value. — ^Upon a 
petition by ^ tenant for life without impeachment of 
waste for th^ investment of £6,100, part of a large 
ftmd in court, arising from the sale of the property, 
of which the petitioner was tenant for life, in the 
purchase of land, the court approved of the purchase, 
notwithstanding the timber on the property was 
valued at £1,800. lU Jones' Settled Estates, 1 Jur. 
N. S. 817. 

SECURITY FOR COSTS [voL 1, pp. 60, 204]. 
-7Wher^ a plaintiff misdescribes his place of resi- 
dence in the bill, the defendant is entitled to call on 
him to give security for costs (see Bailey v. Grandry, 
1 Keen, 63 ; Hurst v. Fadwick, 12 Jur. 21). In the 
following case it appeared that the plaintiff filed his 
bill, to which a demurrer was put in and allowed^ 
with leave to amend ; the costs were paid, and the 
bill was amended. The defendants claimed costs in 
a certain action which the plaintiff had brought 
against them, and in which he failed. The plaintiff, 
who was a labouring gardener, shut up his house in 
the country, leaving the furniture in it, and came to 
London, but acquired no new residence. He could 
not be found, though three months had elapsed. He 
described hunself in his bill as of the house in the 
ooimtry » Held, that this was a sufficient description, 
and that the defendants were not entitled to call 
upon him to give security for costs. Maribg v. 
Bewicke, Week. Rep. 1854-5, p. 646 ; 26 Law T!m. 
Rep. 3. 

TITLE.— /2c/er«ic« to chambers [ante, p. 50J — 
Approval of title, — ^This case is .stated ante, p. 50, but 
the point may be more neatly put thus : All questions 
of title relating to land in which money in court is 
to be invested under the order of the court, are, as a 
general rule, referred to chambers for consideration, 
and the judge in chambers will there consider 
whether he can approve of the title without send- 
ing it to the conveyancing counsel of the court. Be 
Jones' Settled Estates, 1 Jur. N. S. 817*. 

COMMON LAW. 

ALTERATION IN BILL OR NOTE.— JWn« 
and severed promissory note — Addition of another 
maker [see 1 Chron. p. 330]. — According to Figot*s 
case (11 Coke's Rep; 26c), if the party to a deed 
makes an alteration in a covenant, after the deed is 
executed, not only the covenant, but the whole deed 
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becomes void. The principle of this case was applied 
to negotiable instruments in Master v. MiUer 
(4 T. R. 320), and it has, with one exception, been 
uniformly acted upon, down to the recent case of 
Borchfield y. Moore (8 El. and Bl. 688 ; S. G. 
18 Jur. 727). The exception is Calton y. Simpson 
(8 Ad. and El. 186). Li that case the defendant 
had, as surety, signed a joint and several promissory 
note with the principal debtor, baring no reason to 
suppose that any one else was to sign it. Afterwards 
the payee, without the knowledge of ihe defendant, 
induced another person to sign it with a riew to 
strengthen the security ; and the court held that the 
defendant was still liable upon it. But the decision 
took place merely on refusing a rule to show cause 
why there should not be a new trial ; and it seems 
to hare proceeded on the ground that, as the new 
surety could not be liable on the note, by reason of 
the stamp laws, the alteration operated nothing, 
although the counsel urged that "a note with an 
altered date does not bind any one to the new con- 
tract, yet the old contract is void." The judgment 
of the court was, without fbrther reasons, in these 
words : — ** In the absence of all authority, we shall 
hold that this was not an alteration of the Jiote, but 
merely an addition, which had no effect.*^ In the 
case we are about to mention. Lord Campbell, de- 
livering the judgment of the court, held that the 
aboye decisioii was contrary to the authorities, and 
that it is not law. The circumstances of the case 
we have above alluded to were as follows : a joint 
and seyeral note was made, and after it was a per- 
fect instrument, according to the intention of the 
parties, as the joint and seyeral note of the de- 
fendant and E. B., and after it had been completly 
issued and negotiated, the plaintiff, without the 
consent of the defendant, caused it to be signed by 
A. C, as a joint and seyeral maker, along with the 
defendant and E. B. The Court of Queen's Behch 
held that the instrument so altered would operate 
^fferently from the original instrument, whether the 
alteration were or were not material, and, therefore, 
defendant was discharged from liability ; and a joint 
and seyeral promissory note, although it contains 
two promises in the altemative, is one contract and 
one instrument, and, therexbre, if it be designedly 
altered in any part by the payee, so as to alter the 
liability of the maker, it is entirely vitiated. CaUon 
V. Simpson (8 Ad. and £1. 186), overruled. Oardner 
V. Wakh , 1 Jut. N. S. 828. 

'EVJDESCE.—Secondary evidence [yol. 1, p. 328] 
— Where original document tendered hy other party — 
What questions of fact are for the judge, and not the 
furg.—la the following somewhat celebrated due the 
Court of {bcchequer has decided a very important 
point in the law of evidence, arising out of the differ- 



ence between original and secondary evidence, there 
being a material difference between discussing the* 
question whether a piece of eridence which is really 
an original one is to be received, and where a piece 
of evidence is received, but is afterwards proved not 
to be either the original, or receivable at all. At a 
trial the judge must of necessity — ^for there is no 
one else to do it-^try all questions that arise in the* 
course of the inquiry before the case is ultimately 
presented to the jury, and, consequently, if any 
question of fact arises in the course of the trial 
which becomes necessary to be tried, as, for instance, 
any question of fact on which the admissibility of 
eridence depends, perforce the judge must try that 
question. Now, it is a well-established rule that 
secondary evidence is not admissible if the primary 
eridence can be procured, so that, in order to admit 
secondary eridence, it must be proved that reason- 
able efforts haye been made to get the primary eri- 
dence. Where a party, who had made a primd facie 
case for the reception of secondary eridence of a 
document, proceeded to proye its contents by the 
parol eridence of a witness who had read the 
original, on which the opposite party interposed, 
and, showing a document to the witness, asked him 
if that was the original, which the witness denied : 
it was held, that the judge was bound to decide the 
collateral question whether the document thus 
offered was the original or not, and r^ect or receiye 
the secondary evidence accordingly. Boyle v. Wise- 
man, 1 Jur. N. S. 894 ; 3 Com. L; Rep. 1071. 

LANDLORD AND TENANT. — iJec«tpto /or 
rent — Achnowledgmient of title thereby — Estoppel. — ^In 
the case of Attorney General v. Stephens (ante, 
p. 86), the effect of the payment of rents and accept- 
ance of receipts for the same was considered, and 
y. C. Wood, in answer to the objection of counsel, 
that the acceptance of receipts for rent paid, in res- 
pect of parish land, was no admission of the land 
haying been in the defendant's occupation, said he 
could not conceive a stronger admission than the 
receipts accepted as a discharge in respect of a par- 
ticular relation between the party accepting and the 
party giring the receipt Such receipts haye con- 
stantly been held as eridence proving the tenancy 
(Hitchings v. Thompson, 5 Excheq. Rep. 60). This 
acknowledgment of a tenancy has been held (Goulds- 
worth v. Knights, 11 Mees. and W. 387) to amount 
to «n estoppel, so as to prevent the party from deny- 
ing in any way the right of his landlord with 
resp^ to the property for which he was paying 
rent Attomey-Oeneral y. Stq^hens, ante, p. 86. 

MINES. — Obligation of owner of minerals to leave 
support for surface — Deed severing (he surface and the 
minerals below — Reservation of powers of mining — 
Compensation for damage, — ^The rights and obliga- 
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tionfl of parties where the surface belongs to one 
owner, and the minerals under it belong to another, 
appear to be well settled by the two cases of Harris 
V. Ryding (5 M. and W. 66), and Humphries v. 
Brogden (12 Q. B. 739 ; S. C. 15 Jur. 124). Primd 
facie^ the owner of the surface is entitled to support 
from the subjacent strata, and if the owner of the 
minerals works them it is his duty to leaye sufficient 
support for the surface in its natural state. But the 
primd facie rights and obligations of the owner of 
the surface, and of the minerals, may be varied by 
the production of title-deeds, or by other evidence. 
A deed of the 29th December, 1671, which severed 
the surface from the minerals contained a reservation 
of the mines to the grantor, with free and full power 
and liberty to work, sink, dig for, or win the same, 
and to drive drifts, make watercourses, or do any 
Other act necessary or convenient for the working, 
winning, or getting the same, with a covenant by the 
grantor to pay to the grantee treble the damages, 
loss, or prejudice which the grantee should sustain 
by reason of such digging, working, &c. : Held, that 
the reservation was subject to the implied right of the 
grantee of the surface to support from the minerals, 
and did not empower the grantor to remove the 
whole of the minerals without leaving a support for 
the surface, though it was admitted that upon the 
severance of the surface and the minerals a deed 
might be framed empowering the owner of the 
minerals to remove the whole of them without 
leaving a support for the surface, compensation 
being made to the owner of the surface for the 
damage thereby occasioned to his tenement. But 
Harris v. Ryding (5 M. and W. 60) was considered an 
express authority to show that the deed of 1671 was 
not so framed ; and, therefore, in an action by the 
grantee of the surface for improperly working the 
minerals, ^^ without leaving any proper or sufficient 
support in that behalf," whereby the surface sub- 
sided, &c., the plea justifying under the reservation 
and the powers in that deed : Held, that the plaintiff 
was entitled to the verdict upon a replication which 
traversed that the acts complained of were *^ neces- 
sary for the working, sinking, digging, and winning 
the said -mines,*' although necessary for the com- 
plete removal of all the minerals reserved. The 
practice of working formerly was to leave pillars for 
the support of the surface, but since 1810 the prac- 
tice had been to work out all the coal, paying com- 
pensation for subsidence. It was admitted that if 
defendant was entitled to do so without leaving sup- 
port, the mine had been worked skilfully and pro- 
perly. The plea alleged that defendant did the acts 
complained of carefully, skilfully, and properly^ and 
according to the course and practice of mining in 
such case used and approved of: Held, in accord- 



ance with the opinion of Parke, B., in Harris v. 
Ryding (5 M. and W. 60, 69), that the course and 
practice aJleged must be taken to be the course and 
practice used and approved of in the county of Dur- 
ham at the time of the reservation, which, as above 
stated, was, till 1810, to leave ribs of coal to sup- 
port the surface. Smart v. Morton^ 1 Jur. N. S. 825. 
PUBLIC COMPANY," Railway ^Making tin- 
equal charges to same persons — Recovering overplus. — 
In the judgments of the Lord Chancellor and Lord 
St. Leonards, on an appeal to the Lords respecting 
the construction to be put on the usual clause in 
railway acts (see the Railway Clauses Consolidation 
Act. c. 20, s. 90), that the rates of charge or tolls, 
in respect of goods carried by the companies, shall 
be made and charged equally to all persons, the . 
following question was raised, viz., where a raUway 
company are bound by the act to make equal 
charges to all persons, and they make unequal 
charges, whether the person overcharged can by 
action recover back the difference? Lord Cran- 
worth, doubted whether he could. Lord St. 
Leonards was clearly of opinion that he could 
recover the difference. Fihnie v. Glasgow and South 
Western Railway Company^ 26 Law lim. Rep. 14. 

COMMON LAW PRACTICE. 

JUDGMENT FOR PL AINTIFF. — 3fwfal:e~ 
Application by plaintiff to set aside judgment — Amend- 
ment of particular, — ^According to the practice of the 
courts of common law, a defendant against whom 
judgment has been regularly signed, and execution 
issued, may make a sununary application to set aside 
that judgment, either during the term, or as soon after 
as he can, on the ground of mistake^ he paying the 
costs, and doing all that is necessary to restore the 
plaintiff to the position he would have been in if no 
such mistake had occurred. The following case 
shows that such an application may also be made by 
A plaintiff :'-'The plaintiffs had signed judgment for 
want of a plea, and received the amount of debt and 
costs from the defendants. The plaintiffs subse- 
quently discovered that a sum which had been 
charged to a firm in which one of the defendants had 
been a partner ought to have been charged to the 
defendants. Upon an application to the court to set 
aside the judgment, and to allow the plaintiffs to 
amend their particulars ^ demand, and proceed 
with the action, it i^as held that the court bad juris- 
diction to grant the application if made within a 
reasonable time, the defendants being restored to the 
position they were in before the mistake was made. 
Cannan v. Reynolds^ 1 Jur. N. S. 873. 

JVDGMEJm.—For default of appearance [vol. 1, 
p. 312']—Setting aside—Form of affidavit of merits, — 
Where fiAal judgment had been signed in default of 
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appearance, under sec 27 of the Common Law 
Procedure Act, 1852, it was held, hy Parke and 
Piatt, BB., (dnbitanie^ Pollock, C. B., and disaen- 
Hentt^ Martm, B.), that such judgment may be 
set aside, and the defendant let in to defend on an 
affidavit of a defence on the merits, which does not 
disclose the ground or facts of such defence ; also, 
per Pollock, C. B., and.Platt, B., (semb. cmU. Parke, 
B., and Martin, B.), that in such a case counter- 
affidayits ought not to be received. Warrington v, 
Leakej 8 Com. L. Rep. 1088. 

BANXBUFTCT AND ZNSOLVENCT. 

ACT OF BANKRUPTCY. — Departure from 
dweUing-house — Notice thereof — Costa of official 
amgn/ee. — ^We have before (vol. 1, p. 191) noticed 
the provisions of the bankruptcy statute, and the 
cases thereon, as to the departing by a debtor from 
his dwelling-house, with the intention to defeat or 
delay his creditors, being an act of bankruptcy, and 
we have likewise (vol. 1, pp. 76, 192 — 195) noticed 
the act of bankruptcy by fraudulent grant or con- 
veyance by the debtor of his property, and referred 
to (vol. 1, p. 76) the provisions of the act for pro- 
tecting hondfde transactions with bankrupts prior to 
the petitioh without notice of an act of bankruptcy. 
The following decision will further illustrate these 
matters : — ^B., being considerably indebted, left his 
home, without leaving any money, and taking hb 
tools and the greater part of his furniture, without 
saying why, or where he was going, and leaving 
directions to that effect. B. was in the same month 
duly declared bankrupt: Held, a departing with 
intent to defeat or delay his creditors, and, there- 
fore, an act of bankruptcy. J., a creditor of B., 
being informed of the departure of B., and of his 
taking his tools with him, pursued him, and five 
days afterwards obtained from him a conveyance of 
lands for a consideration made up of £10 cash and 
his own debt, and an imdertaking to satisfy certain 
other engagements of the bankrupt. On the ground 
of its having been executed after notice to the pur- 
chaser of a previous act of bankruptcy, the deed was 
directed to be given up to the creditors* assignee of 
the bankrupt, in order to be cancelled, on payment 
of the £10 to the defendant, no decision being given 
as to whether there had not been a firaudulent pre- 
ference. Hobson V. Brown, 1 Jur. N. S. 920. 

ADJOURNED HEARING,— Description—Op- 
position on adjourned hearing — Where there is an 
inaccuracy in an insolvent's description, which ren- 
ders an adjournment necessary to amend and re- 
advertise, upon such adjournment the case is still 
open for opposition at the instance of any creditors. 
Re Davis, 26 Law Tim Rep. 6. 

BAIL. — Absence of insolvent on account of illness. 



— ^A prisoner, too ill to attend the insolvent court, 
may be excused irom personal attendance upon his 
application to be discharged on tendering sureties 
for his appearance on the day appointed for his hear- 
ing. Re Maugham, 26 Law Tim. Rep. 6. 

BREACH OF TRU^,— Punishment twice for 
the same offence— In re Watt (20 Law Tim. Rep. 
814), it was decided that a poor-rate collector, who 
is sued for and pays a penalty imposed by the Poor 
Law Act for not paying in his collection weekly, 
may be remanded by the Insolvent Court for a 
breach of trust, for any balance remaining in his 
hands on foot of the same collection. It has accord- 
ingly been decided in the following case, where 
a collector of public taxes becomes a de&ulter, and 
is summarily convicted before magistrates, and sen- 
tenced to three months' imprisonment and hard 
labour, that will be no bar to the Insolvent Court 
remanding him for a breach of trust for the same 
defalcation.- Misappropriation is evidence of a 
criminal intent, where it is not a mere balance of 
accounts. Where the insolvent conceals a portion of 
the money which he might have kept back, his 
punishment will be increased. Re Crean, 26 Law 
Tim. Rep. 18. 

DESCRIPTION.— Farianctf between schedule and 
order for hearing. — ^The description of an insolvent 
in the order for hearing must follow the schedule, 
and if not, the order must be dismissed, and there 
must be a fresh service of the creditors for another 
hearing. Re Hammond, 26 Law Tim. Rep. 6. 

PARTNERS.— ^otnf and separate estate— Proof of 
solvent partner against the separate estate of the bank- 
rupt partner. — It was established by die case of 
exp. Ferrell (Buck, 845), that if upon taking the 
partnership accounts, a bankrupt is found indebted 
to his solvent partner in respect of the partnership 
transactions, such partner is entitle^ to prove for the 
same on the separate estate. And it has recently 
been decided by the commissioner that where one 
partner draws out the partnership money, and ap- 
plies it to his own separate use, the solvent partner, 
by averring in his proof that he paid the partner- 
ship's debts 'and debited himself with half Uie loss, 
will be allowed to prove on the separate estate for 
the advances made by him, when these facts are not 
controverted. Re Bradberry, 26 Law Tim. Rep. 14. 

PETITION.— JDe«cn>ft'o» of petitioner.— A man 
must petition in his right name, or the petition will 
be dismissed. Re Ditford, 25 Law Tim. Rep. 828. 

PROTECTION ORDER.— JDsito above £300— 
Trading description — Prior bankruptcy. — A., being a 
trader, contracted debts, and being slill a trader, he 
gave a bond and collateral securities. Having got 
rid of the bond by bankruptcy and certificate, but 
not of his liability on the Other securities, he 
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petitioned the court for protection in respect of debts 
arising npon such securities : Held, that the trading 
carried on when the secorities were given should 
form part of his description, and the debts being 
above £800 the petidcm must be dismissed. Be 
Tucker^ 25 Law Tim. Bep. 828. 

COUNTY GOUBTS. 

COSTS.— Xesf ikan £20 recovered [vol. 1, pp. 
62, 130, 425, 458, 459]— PaymerK into court of less 
than £20 — NoUe proeequi. — To an action for more 
than £20 the defendant paid into court a less sum 
than £20, which the plaintiff took out in fbll satis- 
&ctioh, and entered a ioUe prosequi as to the residue. 
It was held that the money so paid into court, and 
taken out in satisfiu^on was not money recovered 
within the meaning of sec 11 of the 18 & 14 Yic^ c. 
61, and that the plaintiff was entitled to his costs of 
suit without the order of. a judge. Chambere v. 
WilU, 3 Com. Law Bep. 1120. 

CBDimAL LAW SESSIONS, ETC. 

FALSE FBSTESCEB.—Misdemeanor-'Attempt 
to commit'^Indiciment'-'Fhiud—Breach o/ contract — 
Delivering short weights-Attempt to obtain money hy 
false pretences — Ohtaming credit in occottnt.— An in- 
dictment in one count charged A. with a fraud, 
alleging that he had contracted with the guardians of 
the poor to deliver to the out-door poor of a certain 
pariah loaves of bread of a certain weight, at a cer- 
tain price, but that he had delivered to different 
poor people loaves of less weight, intending to 
deprive them of proper and sufficient food and sus- 
tenance, and to endanger their healths and constitu- 
tions, and to cheat and defraud the guardians : Held, 
that this count, could not be sustained, as the deli- 
very of a less quantity than that contracted for was 
a mere private fraud, no false weights or tokens 
having been used. . Another count charged the 
defendant with attempting to obtain money from the 
guardians by falsely pretending to the relieving 
officer that he had delivered to certain poor persons 
certain loaves, and that each loaf was of a certain 
weight. The evidence was that he had contracted 
to deliver loaves of the specified weight to any poor 
persons bringing a ticket from the relieving officer, 
and that the duty of the defendant was to return 
tickets at the end of each week, together . with a 
written i^tement of the number of loaves delivered 
by him to the paupers, whereupon he would be cre- 
dited for that amount in the relieving officer's book, 
and the money would be paid at the time stipulated 
in the contract, namely, at the end of two months 
from a day named. The defendant having deli- 
vered loaves of less than the specific weight, returned 
the tickets, and obtained credit in account for the 



loaves so delivered ; but before the time for payment 
of the money arrived the fraud was diaoovered: 
Held, that this was a ease within the statute against 
fidse pretences, because the defendant had been, 
guilty of a firandulent mis-statement of an antecedent 
&ct, and had not merely sold goods to the prose- 
cutors upon a misrepresentation of weight or qfuality. 
Qusre, whether a case of the latter description b 
within the statute? Held, also, that although the 
defendant had obtained only credit in iacoount, and 
could not, therefore, have been convicted ef a com- 
plete offence, he might be convicted of an attempt to 
obtain money, he having done aU that depended 
upon himself towards obtaining it: Eeg^Y.Eagkton^ 
26 Law Tim. Bep. 7 ; 8 Com. L. Bep. 1146. 

HABEAS COBPUS.— Ceaira/ Criminal Omrt— 
Jurisdiction of inferior court. — A prisoner who has 
been convicted in an inferior court (there being an 
allegation of the offence being committed within the 
jurisdiction), is not entitled to a writ of habeas corpus 
on the ground that the offence was committed out of 
the jurisdiction. Exp. Netotonj 8 Com.L. Bep. 1122. 



Bazlwat Expenses.— With reference to the 
little paragraph inserted at p. xvi, we may state 
that Herapath^s BaUway Journal mentions the ooeta 
of each of veiy many of the railways in enstence 
and adds: "From Mr. Hadfield's refdm to the 
House of Commons in respect to parliamentary and 
law expenses, it appears that most irreguhu^ charges 
have been made to railway companies for the doubt- 
ful privileges conferred by their acts of Parliament. 
It would puzzle any one unacquainted with the 
mysteries of Parliament to . aceonnt in any rational 
way for the variations in the charges to railway 
companies for acts of Parliament Whether the 
great cost to some has arisen fix>m an endeavour to 
promote the public good, or to advance private 
interests, does not appear. Doubts ^xist as to 
whether some knew, and others did not know, how 
to procure the favour and sanction of Parliament on 
more moderate terms than the average. At all 
events, the mystery hanging over the Subject is oncf 
that requires some explanation, and a most searching 
investigation on the part of railway shareholders. 
It will be observed that the cost of obtaining acts of 
Parliament follows no rule. It is impossible to aay 
before going to Parliament whether it will be 
£100,000 or £2,000 ; whether the line be 100 miles 
in length or it be only six miles the' same doubt and 
uncertain^ hang over the subject as to the cost of 
an act. There is one thing apparent, that the first 
acts obtained by railway companies cost a vast deal 
more in proportion than those obtained sub- 
sequently." ■ 
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LORD TRURO 



Thb death of tfaia ez-chanoellor and ex-chief justice, 
better known as Serjeant Wilde, has been noticed in 
▼arioufl publications, and on the whole favourably. 
Perhaps the most favourable was the notice in the 
Sxammer newspaper, in which his unostentatious 
kindn ess to, among others, the son of the late 
Spathey, was pointed out with deserved commenda- 
tioii. Lord Truro received the Greac Seal in July, 
1860, and held it until the formation of Lord Derby's 
Government in March, 1862. During this short 
but eventflil period, of about 18 months, Lord 
Truro was called upon to discharge duties of greater 
ma^tude and importance than would, in th^ or- 
dinaiy course, have devolved on the Lord Chancellor 
in as many years. It was necessary to deal' with 
the queMion of law reform without delay, and in a 
laige and comprehensive manner; — to make some 
change in the office of Lord Chancellor itself, which 
should remedy the evils, arising from the acknow- 
ledged impossibility' of his attending properly to all 
the duties of his office. It so happened, too, that 
during his Chancellorship, he was called upon to 
advise the Grown on the appointment of all the 
judges of the couiis of equity, and two of the 
Common Laif Judges : and he also had to exercise 
A more than i|sual extent of ecdeoastical patronage, 
including two large Metropolitan Uvings. He had 
. also, on account of arrears, which "had accumulated 
during Lord Cottenham's illness, to discharge a 
^ore than ordinaiy extent of ju^eial duties. It 
may be added that he discharged these high duties 
in a manner, deserving of the good opinion of the 
country. 

FRIENDLY SOCIETIES AND COUNTY 
COURTS— NEW ORDERS. 



Havino already [ante^ p. 62] noticed the Friendly 
Societies Act of last session (and see ante^ pp. 186<-- 
139), we now give the orders issued by Uie Lord 
Chancellor for regulating proceedings under that 
act by and before the judges of the county courts. 
There are but six orders, with a schedule of forms of 
plaint, order thereupon, order for execution to issue, 
and execution against the defendants goods, to 
which latter is appended a notice that the goods and 
chattels seized Uiereunder are not to be sold until 
after the end of five days next following the day on 
which they may have been taken, unless they be of 
a perishable nature, or at the request of the plain- 
tiC The forms we do not consider it necessary to 
give:— 

1. PtoeeedMnffi to be hy plaint — On the Application 
of any person wishing to take proceedings in the 
No. 19 (Vol. IL) 



county courts under the provisions of the act of 
the 18th and 19th Victoria, chapter 73, for consolida- 
ting and amending the law relating to Friendly 
Societies, the clerk of the court shall enter a plaint 
in the plaint book of the court, and issue a summons 
thereon, and take all other proceedings, and enter 
the same, as in cases within the ordinary jurisdiction 
of the court. 

2. Partictiiari. — ^In every case of proceeding taken 
under the above act, the plaintiff shall, at the time 
of entering his plamt, deliver at the office of the clerk 
as many copies of a statement of the particulars of 
tnis complaint or demand as there are defendants, 
and an additionsl copy to be filed ; and all such 
copies shall be taken to be and be treated as part of 
the summons. 

3. As to service of summons. — ^Where the defendant 
is a trustee, member of the general committee of 
management, treasurer or other officer of a Friendly 
Society, the summons may be served at the usual 
place of business of the society, and in all other cases 
according to the ordinary practice of the court. 

4. Forms. — ^The forms contained in the schedule 
hereto may be used in the several cases to which 
the same are applicable. 

5. Practice to continue^ subject to these orders. — ^The 
enactments, practice, and forms in force and used in 
the county courts dball, subject to the foregoing 
orders, be adopted* with reference to proceedings 
taken under the before-recited act, so fiu: as the 
same are applicable, mutatis mtUandis. 

6. Power to revoke orders reserved. — '^le above 
orders shaU be in force until further orders shall be 
made under the act of the 18th and 19th Victoria, 
chapter 63, for consolidating and amending the law 
relating to Friendly Societies. 

Dated this seventh day of November 1855« 
(Signed) Cbanwobth, C. 



Imns of Cbancsry touhduo ▲ SOLlCnORS* 
College — - A proposition is being discussed for 
associating all the inns of Chancery into one college 
of attorneys, and iiniting ihem with the Incorporated 
Law Society. 

Babristbss in Disgrace. — ^We are very sorry to 
say that very recently some cases of bad conduct on 
the part of barristers have occurred, amongst which 
may be mentioned one in which a committal took 
place for one month's hard labour for desertion of a 
wife and seven children, the husband at the same 
time living with another woman. A very suspicious 
case has also been reported with respect to Mr. 
Horry's clerk, who obtained Ids. for settling and 
engrossing an affidavit to be used at sessions. 
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PROFESSIONAL NEWS. 



Result of MiCHAEUf as Term Examinatkw. 
— Though 188 candidates might have gone up for ez- 
aminadon, 142 only completed their testimonials, and 
of these seven were absent on the morning of exami- 
nation day, and one withdrew fh>m illness, leaving 
1 34 who actually underwent examination. Of these, 
125 were paased, and nine only were postponed, 
which was a very small number compared with many 
examinations. 

Law Lbctttiies at the Incorpohated Law 
Society. — ^The lectures on law and equity are by 
Mr. J. T. Humphry, on conveyancing, by Mr. 
Baggallay; on common law and criminal law by 
Mr. Malcolm Kerr. The lectures comn^enced on 
the 2nd of November. For the three courses 
articled clerks of members pay £2 ; to one course 
only they pay £1 ; other articled clerks pay one- 
half more. 

Mr. Barber. — ^The well-known Mr. W. H. 
Barber has at length succeeded in getting again 
on the Rolls both of the common law and equity 
courts, and it is to be supposed that his sufferings 
will havtf considerably quickened his capacity for 
detecting frauds of the nature of those for which 
he was tried, though he was not at any time con- 
sidered to be deficient in that faculty and indeed 
his known cleverness was a main ground of suspicion 
that he must have been cognizant of the nature of 
Fletchers transactions. 

Articled Clerks. — Non-inrolment of dsrignmeni 
of articles — Time of calculation of service. — The fol- 
lowing case in the Court of Queen's Bench may be 
useful to some of our readers. Mr. Honeymau 
moved on part of a Mr. Daniel an articled clerk, 
that the ti|n.e of his service under an assignment of 
his articles might be calculated from the date, and 
not^from the time of the inrolment of the articles. 
It appeared that this gentleman after having served 
a portion of his time with an attorney, was, in con- 
sequence of his master's retirement from the pro- 
fession, assigned to another attorney. The assign- 
ment was duly executed and taken to the rule office, 
but in consequence of some words in the description 
of the clerk's residence being accidentally omitted, 
the assignment was not enrolled by the proper officer 
—an omission which was not discovered until the 
present time. The application was granted (re 
Daniel^ 26 Law Tim. Rep. 80). We may remark, 
that the report is not very intelligible, and we 
should be glad to have the precise facts, as it may 
be useful to others, as we find there are mistakes 
continually occuring in respect of articles of clerk- 
ship. Solicitors^ too, should remember that it has 
been decided that it is their duty to see the clerk's 



articles property enrolled, and if they be not en- 
rolled, no action would be for the premium (if not 
pre-paid, as it usually is) and perhaps the solieitor 
would be liable to the derk. 

Egumr SmiNos m Lincoln's Inn.— A corres- 
pondent of the Tunes of the 29th of November calls 
attention to the beneficial operation of what he no*^ 
ui\justiy styles " a most important measure of law 
reform,'' which is due to the present Lord Chan- 
cellor, viz., the transfer of the sittings of the equity 
courts from Westminster HaU to Lincoln's Lin^ He 
adds : " It is, indeed, impossible to exaggerate its ad- 
vantages which do not concern the bar alone, but are 
even more important to solicitors than to oorselves. 
Now, this long asked boon was conferred on 4he 'pro- 
fession by the present Lord Chancellm*, who sac r ific e d 
his personal convenience to that of the body over 
whidi he presides. In this'his Lordshipli example 
was imitated by the Solidtor-General, ^ whom it 
would have been most convenient to retain the courts 
at Westminster, as he is the leader in many of the 
cases before the House of Lords. The equity judges — 
a most amiable and considerate body of men— did 
not thwart the wishes of the profesdon ; and, ntfw 
that the experiment has been tried, who can point 
out a angle disadvantage which has been oecasioiied ? 
It was said that it was desirable to bring together, 
at stated periods, the com&on law and the equi^ 
bar, but I never could discover what profesdonal or 
Bodal advantage was to be obtained by the jaded 
equity draughtsman and conveyancer, through the 
acddental discovery, after a collidon in some dark 
passage or staircase in Westminster Hall, that the 
littie, ferret faced man, who had the next hQuse last 
long vacation at Margate or at Broadstairs, was Mr. 
Oschiner Plantagenet Brown, of the Home Circuit. 
I repeat, that the change is one for which we all are 
and ought to be dncerdy thankful ; and, in so saying, 
I believe that I am representing the feelings (Mf the 
whole legal profesnbn." 

Succession Duty. — ^It appears fhsm a letter in 
the limes newspaper that great inconvenience is 
experienced by persons going to pay succesnon duty 
on accoimt of there not being svuffident officers to 
attend to the bunness. It also appears that nearly 
every return is wrong, and has to be corrected, 
which throws great labour on the officers. 



LIST OF CORRESPONDENTS. 



The following are to be added to the lists at pp. 
X, 96, XX : namely, Mr. W. A. Fearless, <^ East 
Grinstead; Mr. G. £. Pickering, of A^esbury. 

Mr. H. Hall (of Ashton-under-Lyne, p. x) wishes 
to discontinue correspondence. 
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JUSTICES OF THE PEACE. 



'*Biiti8thl8Uir? 
" AftmKTTjy let ; crowner'i qpuBtk Uw." 



Tbd[8 venerable functionary, who took upon himself 
to expound the law, had, according to the words of 
our immortal poet, ^en ^^ sexton, man and boy, 
for thirty years," and was, we have every reason to 
bdieve, a great master of his important calling ; — 
that he had a keen perception in sundry matters 
incident to his office is clearly shown — ^that he was a 
man possessed of a considerable degree of rough 
(not to say exquisite) humour is also evidelit from 
his colloquy with the ]^rinee of Denmark, ^us he 
argues, with the subtlety of a special pleader : — 

^Hexe lifls the. Water; giood: here stands the man; 
good: If the man go to this water, and drown himself, 
it is, will he, nill he, he goes ; mark yon that ; but if the 
water come to him, and .drown him, he drowns not him- 
adf : Argal, he that is not gnilty of his own death, 
■hortens not his own life." 

Though there is here some cogent evidence of a 
judicial mind, we are not told in the subsequent his- 
tory of this poor opinionative down that Fortune 
plaieed him on the judgment-seat; no, we are left to 
conjecture that his attention was confined to in- 
terring the bodies of tiie dead, not imprisoning the 
bodies of the living—- he had not the chances of a 
Dogberry^ and coQsequently did not become a Dog- 
herry. 

But kind Fortune is not always at hand to inter- 
pose her aid ; had she stepped into court on several 
recent occasiona the name of Nathaniel Williams 
(now legibly entered in the Book of Martyrs) would 
be unknown beyond the limits of his little parish ; 
nor would the names of many of the local magistrates 
of Worcestershire and ol^ Windsor be enrolled 
amongst " the Dracos of the bench." However, 
let us not stop to dilate upon the doing of these 
notables; similar cases are now-a-days sadly too 
numerous to require their speciQc notice, and, were 
it otherwise, the recent admirable strictures of the 
press would be amply sufficient for our purposes. 
But, to be serious, the few remarks which it is our 
^tention to make will not have reference to any 
specific instances, but will be confined to a few 
brief, though general, remarks upon the office of 
justice of the peace ; and we need only assert, once 
for all, that they are offered without any disrespect 
to individual justices, who are only treated as form- 
ing part of a system. And. indeed, we are ready to 
join in the encomium of the Court of Queen^s Bench, 
that ^^ the unpaid justices of the peace are a class of 
persons to whom the country is under as great an 
obligation as this, or any oUier nation is, or ever 
was, to any member of its community " (Rex v. 



Borriin, 3 Bam. and Aid. 433, and quoted by 
Sergeant Stephen and Mr. Warren, Q. C). That 
in many instances they act according to the best of 
their ability — ^that there are many estimable persons 
filling the office, with honour to themselves and 
advantage to the community, and therefore deserve 
well of their country, we should be the last to contra- 
dict; but common truth forces us at the same time 
to add, that there are many (alas, too many!) who 
do not act up to their ability — many who have little 
or no ability — many who disregard the dictates of 
common sense and morality, and y^ho pervert the 
justice which they swear to administer. And this 
should not be. 

We know, upon high aiithority^ that the first 
cause of a nation^s wealth is the division of labour, 
and, as illustrating this position, Dr. Adam Smith 
points to the various processes resorted to in the 
manufacture of a piii. We may be excused for 
asking how the affairs of men would go on without 
this grand division ? The shoemaker and tailor can 
only become masters of their several trades by 
having their attention exclusively directed to the 
practical operation of them, by being bound appren- 
tice to these crafts, and made acquainted with them, 
from the manner of holding the needle upwards. 
Do not these reasons apply equally to our judicial 
polity? Should the education of the justice of the 
peace be less in proportion than of these humble 
artisans ? Nay, should the justice be absolutely 
uneducated, totally ignorant of the duties of his 
calling ? The time has arrived when the notion 
that the office of judge is an incident of property is 
no longer entertained. The first rudiments of law 
can only be learned by severe and constant study ; 
by some it maybe said that much art is not required 
for the due discharge of the duties of this particular 
office ; it will suffice for the present to answer, that 
some art, some intelligence, is necessary ; if it is dif- 
ficult to fix the precise degree this must be con- 
ceded — that the magistrate should be a man of 
honest and sober life, of unspotted Integrity — ^not 
one likely to pass directly out of hl^ own courts into 
the company of the drunkard, or into the bankrupt 
or insolvent court ; and not only should the moral 
character be free from blemish, but some degree of 
fitness and aptitude should be required as a guarantee 
for the due discharge of his duties. 

But the question is, what degree ? To put thi» 
qualification at its lowest possible point, men of 
average education should be appointed, who have no 
duties* to discharge inconsistent with their judicial 
duties, whose antecedent life gives some earnest for 
their fiiture usefulness. If only these were suf- 
ficient requirements, how . many would be found 
wanting — men of narrow minds, of ignorant prcju^ 



170 



THE LAW CHRONICLE. 



[Dec. 1, 1855. 



dices, posBessed of local, family, and party interest 
inconsistent with the position of an independent 
magistrate — ^men more acquainted with the rude 
gossip of their hamlet* than with the dictates of 
common sense or common justice ; more accustomed 
to spend their leisure hours in the revelry of the 
tavern than in endeavouring to acquire any know- 
ledge of the laws which they have sworn to obey 
and righteously to administer — ^men, in short, who, 
dressed " in a little brief authority," bring much 
odium alike upoh their office as themselves. Again, 
how many simple and inoffensive persons are there 
upon the bench who, by assuming a position for 
which, both by nature and education ^ey are Su- 
premely unfit, subject themselves to the keen edge 
of satire— those who would be respected in their 
domestic retirement, and should be content without 
apeing ^^ the justice,** without coveting the eminence 
of ^^ Robert Shallow, Esquire, justice of the peace 
and quorum.*' Is it not as ludicrous to appoint such 
an one a *^ justice and conservator of the peace *' as 
it would be to choose your harlequin because he has 
bandy-legs, or your motly clown because he is a 
natural-bom fool ? Would that these big-bellied 
country squires, fond of their ^* sack *' and midnight 
revels, were content with their own chairs, without 
occupying the chair in the town-hall, and continue 
to diiq[>ense therefrom their bounteous hospitality, 
instead of sending forth decrees that would pass 
muster amidst the fumes of the fhigrant weed, but 
which, when exposed to severe criticism, would be 
deprived of all legal weight and moral power. We 
say all-hail ! to these old English worthies — 

** In fiur round belly, with good capon lin*d, 
With eyes severe, and beud of formal cut, 
Full of wise saws and modem inatancea.*' 

But, though we say "all hail,** we assure them 
that we admire them more in their individual, their 
squirearchal, than in their judicial capacity. We 
admire Sir Roger de Coverley (that glorious creation 
of Addison) far more as the homely, happy, joyous 
knight in Coverley Hall, than as justice of the 
quorum in the Worcestershire Sessions-house, even 
when in the great act of rising from his seat in the 
presence of my lord judge *'just to keep up his 
appearance in the county.** 

Blackstone tells us most truly thftt, " it is a matter 
of supreme importance to beware of shaking the 
confidence of the humbler class in the administration 
of crimmal justice **; what confidence has the public 
in the administration of justice by our unpaid 
magistrates, whose follies and foibles are so often 
the joke of the market-town ? Should one of these 
worthy gentlemen hold it a burglary to kill a 
pheasant, as Dogberry thought it **flat perjury to 
call a prince*s brother villain,** the paying will out, 



and the gibe and the joke wiU follow. Again, each 
justice has his own hobby-horse, or, as has been 
humourously said, " every magistrate has his own 
peculiar views of the enormity of offences*' : one is 
the terror of vagrants, another of poachers, another 
of old apple-women, who unrighteously sell their 
fruit on a Sunday ; some take the poor-house, some 
the ale-house, under their special su^rvision.** 
Having these " hobby-horses,** these gentlemen 
"sworn of the peace** deal some heavy blows vdth 
their magisterial cudgels upon the heads of the 
unhappy culprits. Then they have a clerk, who, if 
sufficient for the due discharge of the duties of his 
office, is entireljr irresponsible ; it is not oflen that 
his opinion is asked, or, if given unasked for, 
followed ; he is but a satellite to the judidal corps 
to which he is attached, whose light b nearly 
extinguished by the efiulgent blaze of his superiors 
in petty sessions assembled. Again, this clerk has 
a pecuniary interest in augmenting the number of 
the cases which come before the court, and by 
consequence the number of half-guineas which flow 
into his pocket. This alone is a great grievance 
which requires a remedy. But there are other 
reasons without number why these unpaid jnstiees 
should be unrobed : they have to abjudicate upon 
cases in which servants, friends and relationB are 
parties, and perhaps an unfortunate wretch who has 
made himseUT obnoxious to them, but he deals out 
his clumsy justice according to his own feelings of 
right and wrong, receives, rejects, and weighs the 
evidence, as best he can, comes to his own unaided 
condunon, and rests satisfied with his determinatioii 
as a perfect piece of logical reasoning and legal 
acumen. " Thus f([X>ls step in where angels fear to 
tread.*' Should this che(q> and smnmary judgment 
want uniformity it matters not, the law excusea the 
justice for his errors ; there is no personal remedy, 
unless malice can be expressly proved ; ignorance is 
no fault; and from the legal consequences of his 
own acts, should no malice be proved^ the legislature 
has protected him. Even Lord Eldon would not 
remove a justice of the peace from his office, until 
he had been found guil^ of some erime/ Thus was 
he held sufficient for a erimixuk ^judge until he 
had been declared by the positive law « crimituUlf 
Never heed little matters ; true, he may be daily 
committing before the eyes of his suitors the 
grossest immoralities, but he has been found guilty 
of no legal crtme, hence he must remain. We 
cannot think that our present chani^ors would be 
guided by such a mle^ though expounded by so 
great a judge as Lord Eldon. Hitherto we have, 
perhaps, been taking a somewhat ultra and severe 
view of rural justiceship, a view which, we sincerely 
trust, applies to a small portion of their worships ; 
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8tni, to be honest, there are many, we fear very 
many, who deaerre to be severely treated, and that 
there ahould be any sach allowed to remain to pei:- 
form the fudfctions of the office, is a national 
reproach. We know that human nature is liable to 
err, whether dad in ennine, or appearing in more 
humble guise. Many will be disposed to apply this 
as an answer to our xcasomng, bui surely it is none. 
When and where do we find one of our superior 
judges going wrong ; those graye and upright m%jes- 
trmtes are the admiration of the whole world. That-: 
in times long gone bye there were instances of 
judicial delinquency we readily admit, but such 
instances are, happily, confined to records of the 
past ; and, were the superior judges of our generation 
fidl to act up to the exigency of the occadon once in 
» thousand tunes,* the unpaid justices so fiul, nine 
hundred and ninety-nine times in a thousand ; the 
one is the exception, the other but too often the 
rule. And how, in the ordinary nature of things, 
can we reasonably expect it to be otherwise? Where 
is a remedy for all this wrong? We think it will 
be found in having professional magistrates ap- 
pointed, with sufficient salaries to do the work of 
the unpud justices ; and this may be considered as 
the cardinal point of our argument. 

We say, a judge should understand his business as 
& tailor or carpenter understands his (we use an 
homely illustration, as it is an homely subject); he 
should be able to work' as well with his head at his 
calling as they are able to work with their hands at 
theirs ; he should, like them, be required to do his work 
well, to be a master of his craft ; and, like them, also, 
should be paid the full value of his labour. In this 
we conceive, lies the whole gist of the case : substi- 
tute a responsible magistrate for an irresponsible 
justice*8 clerk, and see the result ; we may say em- 
phatieally, look ^^ upon that picture and on this.** 
What I are we required to spread tbe case with self 
evident matter, as you would spread your bread 
with butter ; verily, verily, will not the justices of 
sessions, see the case as it actually is ? Oh 1 it is 
hard to force fix>m their grasp the office which men 
of their estates — ^worthy magistrates — ^have held since 
the time of the .third Edward, when, going back 
through a long series of great-grandfathers, the 
honourable appellation of "justice " was acoquired. 
^\ Gentlemen, for the good of the country ; for the 
honour of the state, for the safe administration of 
public justice, it is required that you should resign 
the trust** It is deplorable to see a judge incom- 
petent to discharge the duties of his office. — We 
think the only exception (and that a weak one) that 
can be taken to the establishment, or, rather, to 
the increase in the number of paid magistrates is 
the cost of their keep ; but as a good horse is worth 



his com, so siurely would a good magistrate be worth 
his salary; and without troubling to go into any 
calculation to shew that the establishment would be 
self-supporting, that expense, instead of being in- 
creased, would be diminished — we would rest upon 
the broader and more legitimate grounds, that it is 
the positive duty of the State to furnish a sufficient 
judidical estabHshment, and that it is the right of 
every bffender against the laws to be adjudged by 
one qualified for his office by learning, integrity, 
and experience. The expense attending this altered 
system would be very disproportionate to the good 
which would inevitably result from the change. 
The pure and efficient administjration of justice is 
always worth what it costs ; thus it is said in " the 
Wealth of Nations ;** " the salaries of all the diffe- 
rent judges, high and low, together with the whole 
expense of the administration and execution of 
justice, even where it is not managed with very 
good economy, makes, in any^ civilized country, 
but a vei7 inconsiderable part of the whole expense 
of government.** To any who take an interest in 
this important subject, and who have never witnessed 
the manner in which the paid magistrates in London, 
Liverpool, and several other large towns (in which also 
we should include recorders. of boroughs), discharge 
their onerous duties, we would say, " step into their 
court, and judge for yourselves,** ihej will there see 
acute, far-seeing, thoughtful, and learned men in 
actual discharge of their different duties — ^men as 
conversant with human nature in aU its various 
phases as with human laws, who not only look at, 
but look through the witnesses daily brought before 
them with a searching eye, probe them to the very 
core, and exhibit to the uninitiated the latent springs 
of iniquity and crime ; they know the men by their 
haunts, their companions, their vile devices, and the 
visible wakings of their fiendish minds, and, know- 
ing them, they "hold the mirror up to nature,** and 
administer with truthfulness, with justice, and with 
propriety, that meed of punishment which the law 
has wisely ordained. Again, as they know the baser 
so are they alive to the nobler, qualities of the mind • 
the disgust felt towards the brutal husband, does not' 
lull to slumber, but rather stimulates into activity, 
sympathy for the brutalized wife and the suffering 
children. No, if the stem, but just) law hath 
ordained that the brute shall be handed over to 
condign punishment, the humane law of man*8 na- 
ture has contributed to the wants of the suffering 
and destitute ; and from the same seat there goes 
forth to the one condemnation and disgrace to the 
other comfort and succour. 

Thus is justice admirably administered by these 
learned gentlemen, whose movements are characteri- 
sed by as much reason, uniformity, and judicial 
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correctzieas, as those of the judges of oar superior 
courts. 

Assuming, then, that the substitution of paid 
(Competent magistrates for tmpaid incompetent ones 
is a ^^ consummation devoutly to be wished,** and, 
being so, l^t the system should be modified to 
carry it into succesdul operation ; many different 
opinions would, no doubt, arise as to the means by 
which this should be accomplished, but we have 
only recently established a system of civil procedure 
in small matters, which is working much good 
throughout the kingdom, and which should afford 
encouragement^ (if it is needed) to the introduction 
of some improvident into our system of criminal 
procedure in small matters. It would probably be 
a question whether an additional jurisdiction should 
be given to these judges in the latter province of 
our law, whether &tinct judges should be appointed, 
or whether the office should be open to attomies as 
well as barristers, or be confined to what Sydney 
Smith styles ^^that favourite of a Whig administra- 
tion — a barrister of seven years standing," but 
these are minor points and matters of mere detail ; 
only let the end to be aimed at be specifically 
agreed to, and the means to attain it would soon 
follow as of course; let there be a beginning, and 
time and experience will do the rest. In the mean- 
time the subject for our consideration should be the 
necessity for the change, and we think there are 
abundant materials to conduct intelligent (we speak 
not of professional) minds to the conclusion that it 
is imperiously demanded. Hard, we know it is, 
to get rid of strong and deep-rooted prejudices, we 
little like to see ugly hard-faced railways cut 
through so many ^* sweet Abums," to see pic- 
turesque lanes give place to steep embankments *^ of 
formal cut," and farm-yards transformed into rail- 
way-stations. But the stem unoompromisinic ex- 
igency of society has required it, and the verdict 
has gone forth ; and what was beautiful in nature 
has yielded to what is wonderful in art. Oliver 
Goldsmith has given place to George Stephenson, 
and the Board of Romance, to the Board of Trade. 
We must bear to look upon stage-coaches and 
Ahum villages as things belonging more to the past 
than the present. Time Mill make far greater 
ravages, will, with his iron -hand, rudely grasp things 
yet untouched ; still, the consolation is sweet that 
he pays largely for what he takes, and -showers 
upon us benefits unlooked for as the changes he 
has wi'ought. That time, which has allotted to 
every man a special calling — ^has amused us in our 
childhood — assisted us to our manhood — supported 

us in our age — ^made and unmade kings and judges, 
tinkers and tailors, and which can make ^nd unmake 

them still, will root out the *^ tares from the wheat " 



remove the judicial Dogberry firom Ms bench, send 
the Justice Shallow fh>m the jusUce-seat to bis 
parlour, and from his parlour to his grave — ^perhaps, 
alas! *^with all his imperfections on his head," 
and place in their stead judges both upright and 
learned to uphold and vindicate the majesty of the 
law, keep the justice- seat the pride and admiration 
of all right-minded-men, from which will go forti^ 
justice tempered with mercy — mercy that 

^* diDppeth as the gentle rain from heaven 

Upon the place beneath." 

B. H. S. 



THE BANKRUPTCY LAW. 



(Continued from p. 155). 
Admission of debt by debtor to the bankrupt's estate — 
Order on bankers^ ^c, to pay over monies^ SfC. — 
Order of court as to payment of money and costs — 
Surrender of bankrupt — Protection— Punishment for 
not surrendering — Examination — Committal for not 
answering. 

SuHMONiNa Bankbttft^s Debtobs. 
Admission of debt by a debtor to the bankrvpVs 
estate.— It has already been stated that by sec. 120 
(set out anU^ p. 154) of the Consolidation Act, a 
commissioner may sununon before him any person 
supposed to be indebted to the bankrupt, and we 
may now add that by sec. 123, whed any such 
debtor admits by his examination and also a separate 
admission that he is indebted to the bankrupt's 
estate, the commissioner may make an order for 
payment, which order is to have the efiect of a 
judgment in the superior courts, and may be en- 
forced accordingly. It is provided that an attorney 
must be present, and attest the debtor's signature, 
and that if part only of the sum claimed be admitted, 
the residue may be recovered by action. We may 
add, that by the 18 & 19 Vic. c. 16, s. 10 (set out 1 
Law Chron. p. 428), no such order is to affect lands 
as to purchasers, mortgagees, or creditors until it 
shall be registered, and, when necessaiy, re-regis- 
tered. The 123rd sec, and the admission and order 
therein referred to are as follows : — 

" If any such person examined as last aforesaid 
shall, in and by his examination, signed and sub- 
scribed as aforesaid, and also in and by a separate 
writing in the form contained in the schedule X. to 
this act annexed, admit that he is indebted to the 
bankrupt in any sum of money upon the balance of 
accounts, it shall be lawful for the Court, if it think 
fit, to order (in the form contiuned in schedule Y. 
to this act annexed, or to the like effect), that such 
person shall forth>yith, or at such time and in such 
manner as to the court may seem expedient, pay 
the amount so admitted, in full discharge thereof to 
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the official assignee, together with the costs of and 
incident to the summons of such person, if the court 
think fit to award costs, or the court may, if it think 
fit, in the said form contained in schedule Y. to 
this act annexed, order the official assignee to pay 
the costs of the person summoned out of the estate 
of the bankrupt ; and eveiy such order shall have 
the effect of a judgment in her Mf^jesty's superior 
courts of common law, and may be enforced accor- 
dingly : provided always, that no such order shall be 
made unless there be present some attorney of one 
of the superior courts dn behalf of the person making 
such admission, expressly named by him, or, upon 
his refusal to name such attorney, named by the 
conrt to act upon his behalf to inform him of the 
effect of such admission, before the same is signed 
and subscribed as aforesaid, and that such attorney 
do sign his name as a witness to such admission in 
the form contained in the schedule Y. to this act 
annexed : provided also, that if part only of the sum 
actually due be so admitted^or if the court make an 
order for past only of the sum admitted, the residue 
may be recoverable in the same manner in all 
respects as if no such admission or order had been 
made."* 

Admission of debt by debtor, — ^The following is the 
form referred to in the above section as the admis- 
sion in the form contained in 'the schedule X. to be 
signed by a debtor to the bankrupts estate ; it is by 
mistake called "admission of a debt by a creditor 
of bankrupt ** which we have altered to its correct 
form by substituting " debtor ** 

The Bankrupt Law Consolidation Act, 1849 

Admission of Debt by Debtor- o/ Bankrupt, 

J, the undersigned L K. of do hereby, in open 

court, confess that I am indebted to E. F. o/* a 

bankrupt, in the sum of upon the balance of 

€UX(mnts between myself and the saidE. F. 

isigned) L K 
Witness, 
G. H. attorney of one of the superior 
courts, and named by the said I. K. 
[or named by the court here"] ac^ 
cording to the Bankrupt Laio Con- 
solidation Act, 1849. 
Order for payment of admitted debt. — ^The following 
is the form of the order to be made by the commis- 
sioners for payment of a debt admitted in court to 
be due to the bankrupts estate, and is the form 
mentioned in sec. 123 as being schedule Y. 

The Bankrupt Law Consolidation Act, 1849. 
Order for Payment of Debt admitted in Court to be 
due to the Estate of a Bankrupt, 
Court of Bankruptcy, Basinghall Street, 
London, (pT at in the couuty 



of ) day of, a.d. 

In the matter of a bankrupt. 

Whereas of in his examination taken 

day of and signed and subscribed by the said 

has admitted that he is indebted to the 

above-named bankrupt in the sum of upon the 

balance of accounts between the said and the said 

bankrupt: It is hereby ordered that the said 
do pay to the official assignee of the estate and 

effects of the said bankrupt, in full discharge of the sum 
so admitted, the sum of forthwith [or if other- 

wise, state the time and manner of payment], and 
that the said do also pay to the said official 

assignee the sum of fdr the costs of an incident to 

the summons of the said in this behalf. 

C D. Registrar. A. B., Commissioner. 

If the court shall not adjudge the costs of 
and incident to the summons to be paid by 
the summoned, or if the court shall adjudge 
the official assignee to. pay to the person 
summoned his costs, out of the estate and 
effects of the bankrupt, alter the form accor- 
dingly. 
Order on bankers, Solicitors, c^c., of bankrupt to pay 
and deliver over monies and securities. — ^We may here 
refer to sec. 182 of the act, by which the commis- 
sioner, after adjudication, is authorised to direct any 
banker, solicitor, &c., of the bankrupt, to pay or 
deliver over all monies or securities in their hands 
belonging to the bankrupt's estate. " After the 
adjudication of bankruptcy in any case shall have 
been advertised in the London Gazette, it shall be 
lawful for the court to order any treasurer or other 
officer, or any banker, attorney, or solicitor, or other 
agent of the bankrupt, to pay and deliver over to 
the official assignee, or to the Bank of England, to 
the credit of the accountant in bankruptcy, accor- 
ding to the rules which may be in force with res- 
pect to payment into the Bank of England of monies 
due to any bankrupts estate, all monies or securities 
for money in his custody, possession, or power as 
such officer or agent, and which he is not by law 
entitled to retain as against the bankrupt or his 
assignees. 

Assignees directed to pay over monies, g-c— By sec. 
151 of the act the commissioner may direct the cre- 
ditors' assignees to pay over all monies in theii 
hands to the official assignees. 

. Mules of court as to orders for payment of money 
and costs.^The following rules of the 19th Oct. 
1852 (vol. 1, p. 41), relate as well to orders for 
payment under the above provisions of the act as to 
orders for costs under sec. 249. 

Order for payment of money or costs. — " Every 
order for payment of money and costs, or either of 
them, shall be signed by the commissioner making 
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such order, and be sealed with the seal of the court, 
and be countersigned by the registrar, or one of the 
registrars, and shall be forthwith filed with the pro- 
ceedings.*^ 

Order for eo$t8 to contain leave to issue execution. — 
" Every order for payment of costs shall contain a 
direction that the party in whose faVour the order is 
made may enforce the same by issuing execution.*' 

TaxatioH of costs, — *^ The costs directed by any 
such order to be paid shall be taxed on production 
of an office copy of such order, and the allocatur 
being duly stamped shall be signed and dated by the 
master or registrar taxing the costs/* See supra^ 
93, as to the taxation of costs. 

Chief registrar to issue execution, — ^Bnle 103. ^ In. 
all cases where writs of execution may be issued out 
of the Court of Bankruptcy to enforce an ord6r for 
payment of money and costs, or either of them, the 
Same shall be sealed with the seal of the court, and 
be issued by tiie chief registrar on production of 
an office copy of the order for payment and [where 
the order oomprises costs'] on . production o£ the 
allocatur.** 

PrcBcipes to hefUd.-'Rvle 104. '^ That at the time 
of issuing any writ of execution the solicited causing 
the same to be issued shall file a proBcipe thereof 
with the chief registrar in the form given in the 
schedule to these orders.'* This form is as follows i — 

SusRET. Fi. fa,, Co. «i., Ekffil, or Venditioni 
exponas [as the case may he\ against C. D.for payment 
of and . costs \as (he case may he"] to 

A. B., official assignee of [ondt this if noi 

applicahle'] on order of the Court of Bankruptcy in 
London [or for the district}. Dated 

day of in the year of our Lord, 18 

E. F. [soUciior issuing the writ,'] 
Address Date .** 

Pracipe book to be kept—Rvle 105. *^ The chief 
registrar shall file and keep every such praxipe, and 
shall keep a book in which he shall enter the same, 
with an index referring alphabetically to the names 
of the persons against whom writs are issued,** 

Forms of writs of dxecu/ton, and of the execution 
thereof —Rvle 106. *^ These writs of execution shall 
be in the forms given in the following schedule, or 
as near thereto as the circumstances of the case may 
require, and such writs when sealed shall be delivered 
to the sheriff or other officer to whom the execution 
of* the like writs issuing out of the «uperior courts 
of common law' belongs, and shall be executed by 
such sheriff or other officer as nearly as may be in 
the same manner in which he doth or ought to 
execute such like writs, and for the execution of such 
writs such sheriff or other officer shall not take or 
be allowed any fees other than such as are or shall 
be from time to time allowed by lawful authority 



for the execution of the like writa issuing out of the 
superior courts of common law.** As by the 15 
in 16 Tic. c. 7, s. 6, power was given to levy the 
poundage fees and expenses of the exeeution over 
and above the aum recovered, it is presumed such 
fees and expenses would be leviable under these 
wriu (see Wise's Com. Law Pro. Aet^ p. 147). 

TesU and retum,-^Rvle 107. ^« Writs of execution 
shall be testedinthe name of the senior oommis- 
sioner and of the day when actually issued, and be 
made returnable immediately after the execution 
thereof befixre the Court of Bankrupt^ in London." 

Indorsement qf aimwiit^Bule 108. '^ The amount 
actually intended to be levied or extended, or for 
which the person is to be taken, and the name, occu- 
pation, and address of the person against whom the 
writ is issued, the name and residence, or place of 
business of the solicitor issuing the samef shall be 
indorsed on every writ of execution.^ 

VendiUoni exponas.-^Uvle 109. "On the filing of 
a return to a former writ that goods have been seised 
but not sold, a writ of venditioni exponas may be 
issued.** 

Betums to be fled with chitf registrar and entered 
in prtecipe book. — ^Rule 110. "On execution of the 
writ, or before execution, if so ordered by the 
Court of Bankruptcy in London, every writ ahall be 
forthwith returned to the said Court of Bankmpldjr, 
by filing the same [with the proper return indorsed] 
with the chief registrar, by whom such writ and 
return shall be filed of record, and the ftct and date, 
and substance of the return, shall be forthwith 
entered in the praecipe book." 

Entry of satisfaction.-'Rvle 111. " On satisfkction 
by levy or otherwise, in whole or in part, the piuty 
on whom tbe order is made may, on delivery of # 
search -stamp, cause sudi satisfiution to be entered 
on the order for payment,** The search stamp is 
oneShUling. 

Rule IVSt. '" Unless such satisfiiction shall appear 
by the return of the writ, or shall b^ admitted by 
the party in whose^fiivour the order shall, be made, 
or his solicitor, application mmst be made to the 
Court of Bankruptcy wherein the proceedings and 
order shall be filed to . order such totry of satia- 
fiiction,** 

Role. 113. '* That the Court of Bankruptcy shall, 
on proper applio^tipn, exercise such and the same 
powers of amendment of writs of execution, and the 
indorsement thereon, and. the proecipes thereof in 
cases where such powers may be reasonably 
exerdsed, and on the same terms as to payment of 
costs or otherwise as the superior courts of West* 
minster are in the habit of exercising.** 

This rule having been issued subsequent to the 
Common Law Procedure Act, it is presumed it must 
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be read in oonnexioii with the 222nd section, which 
enacts, that "it shall he kwful for the superior 
coorts of common law, and every judge thereof, and 
any judge sitting at nisi prius, at all times to amend 
all defect and errors in any proceeding in civil 
causes, whether there la anything in writing to 
amend hy or not, and whether the defect c^ error b^ 
that of the party applying to amend or- not ; and all 
auch amendments may be made with or without 
costs, and upon such terms as the court or judge 
may seem fit ; and all such amendments as may be 
necessary for the purpose of determining in the 
existing suit the real question in controversy between 
the parties shaU be so made,** 

Bankrupt DsLEVBBiNa up Books anb Aimano- 

IHO ASSIONEES — iNSPBCnOK OF BoOKS BT 
BAinCBUFT. 

Bankrupt to deUver tcp his books of occoitiU, to 
attend astignees; he may vupect his books and papers 
— Attending the assignees after certificate^ and payment 
far sante. — ^Before we proceed to notice the subject 
of the bankrupt's surrender it will be convenient to 
state the provimons of see. 105 of the Consolidation 
Act, whk}i embraces several matters to which 
reference will hereafter be requisite, as the bank- 
rupt's delivering up on oath his books of account 
and papers, his attending the assignees and assisting 
to make out the accounts of his estate, his inspecting 
Ids books and papers for the purpose of his ezamina- 
tioB, and attending the assignees after obtaining his 
certificate, The following are the terms of the 105th 
section : — ^' That forthwith after the insertion of the 
notice of a^udication in the Gazette or, if the bank- 
rupt befi>re the expiration of the time allowed for 
showing cause against the a^udication surrender 
himself and give consent to such insertion, forthwith 
after such surrender, the bankrupt shall (if thereto 
required by the official assignee) deliver up to the 
official assignee, upon oath before the court, or 
before a master ordinary or extraordinary in chancery, 
or justice of the peace, all books of account, papers, 
and writings relating to his estate in his custody or 
power, and discover such as are in the custody or 
power of any other person ; and every bankrupt, 
not in prison or custody, shall at all times after such 
surrender attend the assignees, upon every reasonable 
notice in writing for that purpose given by them to 
him or left at his usual or last known place of abode, 
and shall assist such assignees m making out the 
accounts of his estate ; and such bankrupt, after he 
shall have surrendered, may at all seasonable times 
before the expiration of such time as shall he allowed 
to him to finish his examination, inspect his books, 
papers, and writings in the presence of his assgnecs, 
pr say person appointed by them, and bring with him 



each time any two persons to assist him ; and every 
such bankrupt, after he shall have obtained his 
certificate, shaU, upon demand in writing giren to 
him or left at his usual or last known place of abode, 
attend the assignees to setUe any accounts between 
his estate and any debtor to or creditor thereof, or 
attend any court of record to give evidence touching 
the same, or do any act necessary for getting in or. 
protecting the said estate, for which attendance he 
shall be paid 6s. per day by the official assignee out 
of his estate.'* 

Surrender of BANKRUPt. 

Following as nearly as possible the order of; the 
provisions of the Bankruptcy Consolidation Act, we 
now proceed to notice the subject of the bankrupt's 
surrender. We have seen that if the abjudication 
be not annulled the conmiissioner is by sec. 104 (see 
ante^ pp. 44, 151, 152) to appoint two public 
sittings of the court for the baiidLrupt to surrender 
and conform. It is not to be inferred that the sur- 
render is the only business of these two sittings, for 
at them the choice of creditors' assignees. is made, 
debts are proved, and other matters connected with 
the bankruptcy are transacted. These two days are 
mentioned in the advertisement of the abjudication, 
and, as we have seen, the section expressly states 
(ante, pp. 44, 152) that the last of the two days shall 
be x>n a day not less than thirty days, and not ex- 
ceeding sixty days, from such advertisemei)t. The 
time is usually the sixtieth day. 

Summons to bankrupt.-^Though nothing more is 
said in the above section, it is usual to serve a sum- 
mons on the bianktupt for the day mentioned in the 
advertisement ; this arises from the provision in sec. 
251 of the act, by which neglect to surrender at the 
proper time, ** after notice thereof in writing to be 
served upon him personally, or left at the usual or 
last-known place of abode or business of" the persoii 
a^udged bankrupt, makes him guUty of a felony, 
The service of the sunmions is the most regular and 
satisfactory mode of proving the notice to the bank- 
rupt. Besides which, as we^shaU presently notice, 
it is the document which secures to th^ bankrupt 
freedom from arrest. 

Bankrupt's freedom from arrest, — In order tP en- 
able the bankrupt to n^ake his Qurrender,^ and 
undergo the necessary examination as to his esti^e, 
an immimity is given to Imn front arrest for a certain 
'period. This is by virtue of sec, 112 of the act, 
which, in the case of <^ bankrupt not already in cus- 
tody, enacts : " That if the bankrupt be not in prison 
or custody i^t the date of the adjudication^^ he shall 
be free from arrest or imprisonment by any credi- 
tor in coming to surrender, and after such surrender 
during the time by this act limited for such sur-i 
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render, and such iiirtlier time as shall be allowed 
him for finishing his examination, and for audi time 
after finishing his examination until his certificate be 
allowed as the <^urt shall from time to time by in- 
dorsement upon the dmnmons of such bankrupt 
think fit to appoint/* 

Bankrupt in prison, — If the bankrupt be in prison 
at the time of the meeting to surrender, he may^ be 
brought up to the bankruptcy court to surrender. 
Thus, by sec. 112 of the act it is enacted, that 
*^ whenever any bankrupt is in prison or in custody 
under any process, attachment, execution, eonmiit- 
ment, or sentence, the court may, by warrant di- 
rected to the person in whose custody he is confined, 
cause him to be brought before it at any sitting, 
either public or private, and if he be desirous to 
surrender, he shall be so brought up, and the 
expense thereof shall be paid out of his estate, and 
such person shall be indemnified by the warrant of 
the court for bringing up such bankrupt.** 

Protection where bankrupt in prison — Release from 
custody, — Aa we have seen, where the bankrupt is 
not in prison at the time of the acyudication, and he 
surrenders and obtains a protection, that protection 
extends to the time of his finishing his examination, 
and it may be extended until his certificate is ob- 
tained. Where the bankrupt is in prison, having 
surrendered and obtained protection firom arrest, the 
commissioner is empowered by sec. Jl12 to order his 
immediate release, either absolutely or upon such 
conditions as he shall think fit, which ia not other- 
wise to affect the rights of the creditor. And the 
statute specifies certain cases in which this release is 
not to be ordered — namely, *^ provided always 
that the court shall not order such release where it 
shall appear by any judgment, order, commitment, 
or sentence under which the bankrupt is in prison 
or in custody, or by thtf record or entry of any such 
judgment order, commitment, or sentence, and the 
pleadings or proceedings previously thereto, that he 
is in prison or in custody for any debt contracted by 
fraud or breach of trust, or by reason of any prosecu- 
tion against him whereby he had been convicted of 
any offence, or for any debt contracted by reason ot 
any judgment in any proceeding for breach of the 
revenue laws, or in any action for breach of promise 
of marriage, seduction, criminal conversation, libel, 
slander, assault, battery, malicious arrest, nudicious 
trespass, maliciously suing out a fiat in bankruptcy, 
or maliciously filing or prosecuting a petition for 
adjudication of bankruptcy : provided alpo, that such 
release shall in nowise affect any rights of the creditor 
at whose suits the bankrupt may be in prison or in 
custody against the bankrupt, except the right of 
detaining him in prison or in custody whilst protected 
from imprisonment by order of the court," 



Discharge of bankrupt where arrested qfter pro- 
teetion. — ^If a bankrupt ia arrested whilst protected, 
the officer must discharge hun oa being ahown the 
the protection. - This is by sec. 113, which enacts 
" that if any bankrupt shall be arrested for debt, or 
on any escape warrant in coming to sarrender, or 
shall after his surrender and while protected Hy 
order of the court be so arrested, he shall on pro- 
ducing such protection to the officer who shall arrest 
him, and giving such officer a copy thereof be inmie- 
diately discharged ; and if any officer shall detain any 
such bankrupt after he shall have shewn such pro- 
tection to him, except for so long as shall be> neces- 
sary for obtaining a copy of the same, such officer 
shall forfeit to such bankrupt for his own use, the 
sum of five pounds for every day he shall detain 
such bankrupt, to be recovered by action of debt in 
any court of record at Westminster, in the name of 
such bankrupt, with full costs of suit." 

The protection (eases on the grant of a certificate, 
and does not extend to the time of the delivery of 
the certificate to the bankrupt (re Davis, 14 Law 
Tim. Rep. 109). The court has no power (see sec 
259) to grant protection after the refusal of a certifi- 
cate (exp. Gibson, 21 Law Tim. Rep. 9). 

Time for surrender — Taking surrender. — We have 
seen that sec. 104, speaking of the bankrupts sur- 
render, mentions "the day limited for his sur- 
render," whilst the penal clause, sec. 251, which 
will be set out presentiy, speaks of the surrender of 
the bankrupt " upon the day allowed him for finish- 
ing his examination." A question has been raised, 
but not decided, with respect to the meaning of " the 
day limited for his surrender," and "the day allowed 
him for finishing his examination," in the first part 
of this section. The day limited for his surrender 
has been tr^iited as the first of the two public sitting 
sitting days mentioned in sec. 104, and the day " fcM* 
finishing his examination ** as the last of those two 
sittings. But sec. 104 expressly states that such 
last sitting shall be "the day limited for such 
surrender," and therefore the day allowed him for 
finishing his examination in sec. 251, may refer to 
an a^oumment from that second day (see obser- 
vations Cresswell, J., Reg. v. Hilton, 2 Cox, C. C. 
S29 n). If the bankrupt has surrendered at the one 
period or the other, he* is not within the penal 
provisions of this section (per Erie, J., Reg. v. 
Kenrick, 1 Cox, C. C. 146). 

If the bankrupt surrenders in due time, tiie com- 
missioner signs a memorandum thereof, and indorses 
the bankrupt*s summons with a memorandum of 
such surrender, the time for which, if necessary, 
and the commissioner thinks proper, is enlarged 
from time to time by a similar indorsement. 

Punishment for not surrendering in due time, — ^If a 
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bankrapt doea not duly Borrender in 4inie, the 
ccknmiaaioner signs a memorandum to that effect. 
The effect of this is that the bankrupt is liable to be 
prosecuted as a felon, and punished by tnmsporta* 
tion for fourteen years. This is by sec. 261 of the 
Consolidation Act, which enacts ^* that if any person 
a^udged bankrupt shall not upon the day limited 
for his surrender, and before three of the clock of 
auch day, or at the hour and upon the day allowed 
kirn for fiUsking his examination^ after nQtioe thereof 
in writing^ to be served upon him personally, or left 
mt the usual or last known place of abode or business 
of such person, or personal notice in case such per- 
son be then in priton, and notice given in the 
London Gazette of the issiung of the fiat, or filing of 
the petition for abjudication of bankruptcy against 
him, as the case may be, and of the sittings of the 
court (haying no lawfliT impediment proved to the 
satisfiiction orthe court at such time, and allowed by 
the court by a memorandum thereof then made on 
the proceeding), surrender himself to such court, 
«nd sign or subscribe such surrender, and subout to 
be examined befi>re such coqit flrom time to time, 
every such bankrupt shall be deemed guilty of 
felony, and be liable to transportation for life, or for 
such tesm not less than seven years as the court 
before which he shall be convicted ahall adjudge, or 
flhaU be Uable to imprisonment, with or without hard 
labour, for any term not exceeding seven years.** 
When the bankrupt is in prison at the time he ought 
to surrender he is not bound to give notice to the 
commissioner ; and though the bankrupt, so being 
in prison, neither surrender nor apply to enlarge the 
time for his so doing, or to be brought up to 
surrender, he is not, it seems, guilty of felony, and 
that though his detention is coUnnve (Rex v. 
McheU, 3 Car. and P. 251 ; Archb. Bank. 262, 8th 
edit.). The above case, however, was decided on the 
corresponding section (112), of the statute 6 Geo. 4, 
c. 16, which did not contain the words ** having no' 
lawful impediment proved to the satisfiiction of the 
court at such time, and allowed by the court by a 
memorandum thereof then made on the proceedings." 
It is generally for the benefit of the creditors that 
a bankrupt should be permitted to surrender, 
although the prescribed period has passed, and 
where the commissioner, on the ground that the 
bankrupt had left England under unfiivourable dr- 
cumstandte, had refiised to give such permission, 
the Vice -Chancellor, slthough declining to interfere 
with the decision of the commissioner, recommended 
the assignees to accede to ah appeal from this 
refusal, and upon their consent the permission was 
^ven, the bankrupts firiends paying all the costs 
(exp. Grant, 4 De Gex and Sm. 51. And see exp. 
Atkinson, Jhid. 62). 



The indictment must also allege a service of notice 
on the bankrupt in one of the ways mentioned in the 
section (Reg. v. Kenrick, 1 Cox, C. G. 146). And 
as the words '^ with intent to defirand his creditors,** 
overrule the whole of the section, there must be an 
averment that the non-surrender was with that 
intent (Reg. v. Hill, 1 C. and K. 168 ; Reg. 'v. 
Hilton, 2 Cox, C.'C. 818), and some evidence should 
be adduced to prove it (Reg. v. Hilton, suprh). 

The offence of not surrendering is committed at 
the place where the court ia situate, and must, 
therefiure (in the case of a district court), be tried 
in the county where the court is situate, and not in 
which the bankrupt resided or committed tiie act of 
bankruptcy (Reg. v. Milner, 2 C. and E. 310), but 
th^ offence of concealment may, it seems, be tried 
in any oonnty where an actual concealment can be 
proved (see Reg. v. Evani, 1 Moody, C. C: R. 70). ^ 

Where on an indictment fi>r not surrendering to a 
district oo^rt it appeared that the summons was, to 
appear before the commissioners of that court, and 
that the court was presided over by two commis- 
sioners who prsctically held two courts, it 'was held 
that proof that ^e bankrupt did not appear pursuant 
to the summons at the court, nor before one of the 
commissioners elsewhere, was sufficient to support 
the indictment without any proof that he had not 
appeared before ih% other commissioner elsewhere. 
(Reg. V. Dealtry. 1 Den. C. C. 287 ; 2 C. & K. 
521 : 2 Cox C. G. 428). 

An indictment against a bankrupt idnder this sec. 
for not discovering when he disposed of his real and 
personal estate, must allege that the bankrupt had 
in fact disposed of it, and it is not sufficient merely 
to allege that he was possessed of real estate, and 
that at his examination he did not discover when he 
disposed &c., of it. (Reg. v. Harris, 1 Den C. C^ 
461 ; 19 L. J. 11 M. G.). An indictment for that 
offence must shew that the party had become a bank- 
rupt (R. V. Jones, 4 B. & Aid. 845), and should 
also, it seems, contain a positive averment, that the 
bankrupt was examined. (Reg. v. Harris, mprd). 

Although the advertisemBnt'in the London Grazette 
is (under sec. 283) evidence of the bankruptcy and 
fiat as against the bankrupt in criminal cases where 
the bankruptcy has not been disputed (Reg. v. 
HUton, 2 Cox, C. C. S18), it is not evidence as against 
third parties indicted for aiding and abetting the 
bankrupt in the commission of offences under this 
section (Reg. v. Harris, 4 Cox, G. G. 140). And 
even against the bankrupt himself, before the 
Gazette can be admitted as evidence, it must be 
shewn as a condition precedent that he had not taken 
any step to dispute the bankruptcy, as mentioned 
in sec. 233 (Reg. v. Harris, suprh). It has 
been suggested, however, that the abjudication by 
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the Court of Bankraptcj, being a court of record, 
must be taken as sufficient eyidence of the bank- 
ruptcy (see per Pollock, C. B., Reg. y. HQton, 2 
Cox, C. C. 825 ; and see Rex t. Raphael, Manning's 
Index, p. 282). 

Befiual to antwer^ or not JuOy answering^ or re- 
Jusing to sign earamtnatum.— The bankrupt and hia 
wife are not required to be sworn, but they must 
sign a declaration, the form of which is given in 
schedule W. to the act, and sec. 260 gives power to 
the commissioner to commit the bankrupt, his wife, 
or any other person (for the section is not confined 
to the examination of the bankrupt and his wife) if 
the former two reftue to make asd sign such deda- 
ration, or the latter refiise to be sworn, or any of 
them (such appears to be the sense and purpose of 
the section), reftue to answer, or do not folly 
answer, any lawful question, or, without lawM 
excuse, refuse to sign the examination, or produce 
books and papers. The party remains in prison 
until he submits to be sworn, to make foil answer, 
and sign and subscribe his examination, or produce 
the books and papers. Sec. 254 of the act provides 
that the wilfhHy and corruptly giving of fidse evi- 
dence shall subject the husband or wife, or other 
party, to the penalties of wilfol and corrupt per- 
jury. The fbllowing are the provisions of sec. 260 : — 

^^That if any bankrupt, or the wifeof any bank- 
rupt, shall refuse to make and sign the declaration 
contained in Schedule (W.) to this act annexed, or 
if any other person shall refose to be sworn, or shall 
refuse to answer any lawfiil question put by the court, 
or shall not fiilly answer any such question to the sa- 
tisfaction of the court, or shall refuse to sign and sub- 
scribe his examination when reduced into writing (not 
having any lawfbl olrjection allowed by the court), or 
shall not produce any books, papers, deeds, writings, 
or other documents in his custody or power, relating 
to any of the matters under inquiry, which such 
binnkrupt, wife of the bankrupt, or person is re- 
quired by the court to produce, and to the produc- 
tion of which he shall not state any objection allowed 
by the court, it shall be lawfol for the court, by 
warrant, to commit such bankrupt, wife of such bank- 
rupt, or othec person, in London to the Queen's 
Prison, or in the country to such prison as such 
court shall think fit, (as the case may be in Lpndon 
or in any district in the country), there to remain 
without bail until he shall submit himself to such 
. court to be sworn, and foil answers make to the 
satis&ction of such court to all such lawfiil questions 
as shall be put by the court, and sign and subscribe 
such examination, and produce such books, 'papers,, 
deeds, writings, ai\d other documents in his custody 
pr power, to the production of which no such objec- 
^n as'aforesaid has been allowed." 
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STEPHmr's Lu8H*8 Common Law P&acticb. 

XiM^'f Practice of the Superior Courts of Ommon Law 
at Westminster^ in Actions and Proceedings con- 
nected therewith over which iheg have a Common 
Jurisdiction: with Forms; also^ IfUroductory 
Treatises respecting Parties to Actions; Attorneys 
and Town Agents ; Suing in Person^ by Attorney^ or 
in Formd Pauperis^ {(C And an Appendix^ con- 
taining Ae General Eules^ ihe Authorised Table of 

. Costs^ Feesy frc. Second edition. By Jamxs 
Stsphkn, of the Middle Temple, Banister-at- 
Law, and Professor of English Law at King's 
College, London. London: Butterworths. 

It might seem at first sight that the above title 
would- serve to give the reader a pretty good idea of 
the subjects embraced in the work and its contents, 
but when we state that the volume is of very large 
bulk, containing upwards of 1,000 closely printed 
pages, it will be readily understood that some 
farther information is due alike to reader and author. 
The former may perhaps think such a volume 
scarcely required now that the practice has been so 
recenUy and so greatly remodelled, and is to be 
found within the compass of two acts, of which t]|4 
latter is but a short one. But, on reflection, it will 
be apparent that nothing less than a considerable 
volume is required to do justice to the subject, for 
it is necessary that the writer should point out what 
portions of the former practice are still applicable to 
or even unaffected by the recent enactments. For 
it must be borne in mind that the two statutes above 
alluded to do not contain the whole practice, but, aa 
usual with us, they merely introduce some new pro- 
visions, leaving the old rules, where not expressly 
superseded, to have their operation. The appear- 
ance of so large a volume as the above need not, 
therefore, ala^n the profession, and, indeed, should 
be accepted as evidence of the author's desire not to 
shirk tile* labour necessarily thrown on him by so 
large a production. It must, too, be borne in mind 
that tde above work is not confined to mere prac- 
tice, for it has an introduction extending over 
upwards of 200 pages, the greater part of which is not 
usually embraced in books of practice. There can, 
however, be no doubt that the matter contained in 
the introduction forms a very usefhl feature of the 
volume. This introduction is the part of the original 
work of Mr. Lush which has undergone least altera- 
tion, but a very cursory perusal of it enables us to 
say that Mr. Stephen has carefully noted up the 
recent decisions, and referred to the late statutes 
relating to bankruptcy and insolvency. The intro^ 
duction contains a treatise upon the very important 
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snbject, the proper partieB to actions m aflfected by 
the Beyeral events of bankruptcy, insolyeneyi mar- 
riage, and death of the parties haying a Tight to sue 
or being liable to be sued, and explains the rights 
and liabilities which arise out of contracts of every 
description, and illustrates the rules which direct 
who, as between the original or substituted parties, 
is the proper, person to enforce the right, or to sus- 
tain the liability ; and the same course is pursued 
with reference to rights and liabilities arising out of 
torts, or wrongs independent of contract. And tbis 
treatise is preceded by a chapter on the jurisdiction 
of the superior courts of law at Westminster, and by 
another chapter showing in what cases an action is 
not maintainable by reason of personal disability. 
One of the questions preliminary to an action is, by 
whom the proceedings are to be conducted; and 
this inyoWes a consideration as to who may and 
who cannot sue in person, and who may and who 
must sue by attorney^ or by prochein amy or guar- 
dian, as well as the right of a cestui que trust to 
sue in the iiame of his trustee. Each of these con- 
siderations farms the subject- of a separate chapter. 
Hien follow chapters as to the power of suing in 
farwB, pa^i>eria; as to the law of attorneys, em- 
bracing their qualifications, duties, liabilities, rights 
and privileges, the delivery and taxation of ti^eir 
bills, and the remedy for their costs; as to the 
duties^ rights, and liabities of town agents, both as 
regards their immediate employers, and the dienl ; 
and lastly, as to general course of the business of the 
eouxts at Westminster. We then come to that part 
of Mr. Stephen's volume devoted to the practice of 
the courts, properly so called, which has thus been 
disencumbered of much that is preliminary, is di- 
vided info tiiiree books. The first exhibits' the 
r^roiar proceedings in an ordinary action, from the 
issuing of the writ of summons to execution, and 
from thence to the final affirmance or reversiil <^the 
judgment by the House of Lords. The second book 
consists of separate treatises upon difierent subjects 
of practice, collateral to but generally connected 
with the course of an action, and including the 
lately established procedure as to a claim of a writ of 
mandamus or injunction, as to equitable pleadings, 
discovery, interrogatories and the other improve- 
ments in the practice of the common law which have 
been introduced in the last few years. And the 
third and last book is taken up with the proceedings 
in the particular actions of gectment and replevin, 
and the new summary procedure on bills of ex- 
change, arbitration, prohibition, and county court 
appeals. Throughout the work forms are inters- 
persed, but rather by way of illustration than nS 
intended to form a collection of precedents; the 
statutes and rules of court are. quoted verbatim ; and 



authorised tables of costs and fees, and forms of 
writs and other proceedings, are given by way of 
appendix.- The above suibmary statement of the 
contents of the volume scarcely gives a full notion of 
the various subjects noticed by the author, but our 
space will not permit us to state the various heads 
in extenso. Indeed, we feel we cannot do better than 
let the author speak for himself, which we do by 
presenting some extracts from the work, the first 
being from the introduction, and firom that part of it 
which treats of the parties to be defendants in 
actions €t contractu^ so fiur as relates to husband and 
wife ; and we have selected this as being the shortest, 
and at the same time a complete subject-^e side 
and foot notes, which in the work are at the side and 
bottom of the page, we have introduced in the body. 

^^lAabUity of (he hudfand by reason of agency in law. — 
A husband being bound, by the contract of marriage, 
to supply his wife with food, clothing, and habitation 
to the extent of his ability, if he fidls himself to do 
so, the law holds that he has made her his agent pro 
Mc vict ; or, in other words, implies a contract on his 
part to pay to any person who supplies her, the 
value of such necessaries as are suitable to her con- 
dition in life. Hence, whether he actually turns 
her out of his house, or whether she quits by reason 
of personal cruelty (Emery v. Emery, 1 T. and J. 
501), or under a fiur apprehension of violence 
(Hbuliston v. Smith, 8 Bing. 127), or because the 
husband brings another woman into the house 
(Aldis v< Chapman, 1 Selw. N. P. 26S, 7th edit.) ; 
if a stranger takes her in, or supplies her with suit- 
able necessaries, the action for the price of them, or 
the cost of her maintenance, should be brought 
against the husband, for none will lie against the 
wife, she being unable to contract on her own ac- 
count This is the only instance of what may be 
termed, by way of distinction, an agency in law. In 
iJl other cases of liability, whether as husband, 
parent or master, the agency is a question of fiict 

** Action for necessaries supplied to wife living sepa^ 
rate. — To sustain an action of this nature against the 
husband, the plaintifiT must' prove, 1st: That the 
wife was wrongftdly left destitute of any provision 
(Reed v. Moore, 6 C. and P. 200; Mainwaring v. 
Leslie, 2 C. and P. 507; Clifibrd v. Laton, 8 C. 
and P. 15 ; Bird v. Jones, 8 M. and B. 121 ; Ed- 
wards T. Toweils, 5 Man. and Gr. 624) ; and 2nd, 
That the goods supplied were suitable to her condi- 
tion in life,' and were in fiut necessary. As to the 
first of these requisites, if she quits him of her own 
accord, and without reasonable occasion (Ethering- 
ton V. Parrott, 2 Lord Raym. lOOQ ; Horwood v. 
Hefier, 8 Taunt. 421), or refuses to return to his 
house after a reasonable ofier (Beed v. Moore, 6 
C. and P. 200), or was put away for adultery (Qovier 
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T. Hancock, 6 T. B. 603 ; Ham t Toovey, 1 Selw. 
N. P. 259, 263, 7th edit), the action wiU feil. So if 
living apart, the wife has a sufficient maintenance, 
whether of her own property (Clifford v. Laton, 3 
C. and P. 15 ; Lidlow y. Wilmbt, 2 Stark. 86), or 
by the allovrance of her husband, he is not liable 
(see Turner v. Rookes, 10 A. and £. 47 ; Holder y. 
Cope, 2 Car. and Kir. 437). It has been held, that 
where goods are supplied to the wife while hying 
apart with the husband^s assent upon an allowance, 
he is bound, if he promise (8ub8equentl> to the 
delivery of the goods) to pay for them (Hombuckle 
y. Hombury, 2 Stark. 177 ; Harrison v. Hall, 1 M. 
and Rob. 85), but this proceeds probably on the 
ground that such promise affords evidence of the 
allowance being insufficient ; or it may be on that of 
a recognition of the wife^s agency. It is immaterial 
whether the person giving credit had notice of the 
iQlowance or not (Reeves v. Conyngham (Marquess 
of), 2 Car. and Kir. 442), or that he had no notice 
from the husband not to trust (see Spreadbury v. 
Chapman, 8 C. and P. 371) ; the right to recover 
is founded on the wife^s necessity, and it is incum- 
bent upon those who supply her to ascertain the 
the fact (Mizen v. Pick, 3 Mee. and W. 481 ; contra 
Rawlings v. Vandyke, as reported in 3 Esp. 250). 
If the parties be separated under a divorce a mensd 
et thoro^ with a decree for alimony, and the husband 
omits to pay the alimony, he is liable for necessary 
supplies (Hunt v. De Blaquiere, 5 Bing. 550) ; so if 
he neglects to pay a stipulated allowance, he 
becomes liable to an action for necessi^es (Nurse 
y. Craig, N. R. 148). 

'•^ What are ^ necessaries'* — As to the goods being 
necessaries, the plaintiff must prove both that the 
articles supplied were such as are, in general, 
requisite to the comfortable subsistence of persons 
moving in the station of the defendant ; and that 
they were also necessary in the particular case. 
The word ^ necessaries ' does not comprehend things 
which are merely ornamental ; but it is not confined 
to articles of subsistence. The expenses incurred in 
exhibiting articles of the peace against himself, if 
necessary for his wife^s protection, are chargeable 
upon the husband as much as her food and raiment 
(Shepherd v. Mackoul, 3 Camp. 326) ; and he has 
been held liable for defending her on an indictment 
for keeping a disorderly house, which she had kept 
with his concurrence, he knowing that she was so 
defended (Jhid), But he is not liable to the costs of 
an indictment preferred by the wife against him for 
illtreatment, for this, as a vindictive measure, can- 
not be necessary (Grindell v. Godmond, 5 Ad. and 
Ell. 755 ; WUliams v. Fowler, M'Clel. and Y. 269). 
In one case, the husband was held liable to an 
attorney for the costs of exhibiting articles of peace 



on behalf of the wife against himself, though they 
had been separated for many years, and the wife had 
an ample separate income ; the court holding that 
when, by his own violence, he compels his wife to 
have recourse to the protection of the law, he makes 
the work and labour a necessary, «nd cannot be ex- 
empted from liability on account of the fact that the 
wife possesses a separate maintenance (Turner y. 
Rookes, 10 A. and E. 47). 

" LiabiUty of husband by reason of agency^ in fact. 
— ^In all cases which do not come under this agency 
in law, the husband is liable only by reason of his 
assent, either express or implied (Manby v. Scott, 1 
Sid. 109 ; see Atkms y. Curwood, 7 C. and P. 756), 
and the particular question is, was the wife the hus- 
band^s agent in the transaction: and if she was, 
then was the credit given to her or her husband. 
Where goods are ordered by the wife and furnished 
for the necessary supply of the house and mainte- 
nance of the fandly, the agency is presumed ; and it 
lies on the husband to show that they were furnished 
under such circumstances that he is not liable to 
pay for them (Clifford v. Laton, 8 C. and P. 15 ; 
Montague v. Espinasse, 1 C. and P. 356). And 
here the same rule applies as between master and 
servant (vide post, p. 61). If the husband has been 
in the habit of paying for goods purchased by his 
wife on credit, that will be evidence of a continuing 
agency, and to avoid ^Lture liability he must give 
notice to the persons with whom he has so dealt that 
he will not be answerable any more (see M'George 
v. Egan, 5 B. N. C. 196). Where the husband 
quitted his home on account of his wife's adultery, 
but left her with two children, bearing his name, in 
the house, and without giving notice or making any 
provision for them, he was held liable for necessa- 
ries furnished to her for them afterwards, though 
she continued living in adultery (Norton v. Fazan, 
1 B. and P. 226). But if the tradesman supplying 
them had been proved to have been cognisant of all 
the circumstances, he would not, of course, have 
been entitled to recover (Ibid). Where the parties 
were separated, the wife living in Yorkshire and the 
husband in London, and the latter was proved to 
have been in the house of the wife about a fortnight, 
and joined with her in giving receipts to her lodgers, 
it was held a question for the jury whether he had 
adopted the contract of the wife so as to be liable 
for the rent of the house (Barnes v. Jarrett, 2 Jur. 
988). Again, if the wifb be supplied with articles 
not necessary or suitable to her station, the plaintiff 
must prove the husband's assent, by showing that 
he saw the particular goods in use, or odienvise 
knew of the dealing, for he assents to the contract if, 
having any control over them, he does not cause 
them to be returned (Waithman v. Wakefield, 1 
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Camp. 120). It is immaterial whether goocj supplied 
with his assent are necessaries or not; the distinction 
is only important as it turns the onus of proof on the 
one side or the other (see Seaton v. Benedict, 5 
Bing. 28 ; Montague y. Benedict, 8 B. and C. 631 ; 
Montague v. Espinasse, 1 C. and P. 856 ; Freestone 
v. Butcher, 9 C. and P. 643 ; Lane v. Ironmonger, 
13 Mee. and W. 868-; Reid y. Teakle, 13 C. B. 
627). And in a recent case it was laid down, that 
the fiict of the wife haying, without her husband's 
consent or knowledge, ordered a variety of articles ' 
of clothing from different tradesmen, concurrently 
with receiying from him a sufficient allowance for 
dress, rebutted the presumption of his assent arising 
from their cohabitation (Renaux y. Teakle, 8 
Exch. 680). 

,*' Credit giverir to wife. — ^Moreoyer, though the 
hnsband be proyed to haye seen the wife in posses- 
sion of the goods, he is not liable if it appears that 
they were supplied on the wife's credit. Where, 
therefbre, the tradesman took from the wife her pro- 
missory note for the pnce, it was held that the hus- 
band could not be charged (Metcalf y. Shaw, 3 
Camp. 22). And where it appeared from the whole 
transaction, and the course of dealing between the 
parties, that the creditor intended to look to the 
wife for payment, the husband has been held not 
liable (Bentley y. Griffin, 5 Taunt, 356). There 
appears to be no distinction in such cases between 
goods which come under the description of neces- 
saries and others. Again, where a wife obtained 
goods by falsely and fraudulently representing her- 
self to be a feme sole, it was held that no action 
could be maintained against her husband (Liverpool 
Adelphi Loan Association y. Fairhurst, 9 Exch. 
422. In this case the action was brought against 
the husband and wife for the tort committed by his 
wife, and it was held that the declaration, eyen so 
framed, could not be supported, for the fraud was 
directly connected with a contract ; and see Cooper 
y. Witham, 2 Ley. 247). 

'^ Duration of the htuhand'M Udbility, — ^It may be 
obseryed that the husband's liability has been re- 
cently established in reference to the decent inter- 
ment of a wife from whom he was separated 
(Ambrose y. Kerrison, 10 C. B. 776; Jenkins y. 
Tucker, 1 H. Bl. 91), and for necessaries supplied to 
her during the period of his own lunacy (Reed y. 
Legard, 6 Exch. 636) ; for in the first instance the 
contract of marriage raises a legal duty at his hands 
required by common decency ; and in the second the 
same contract clothes her prospectiyely with autho--^ 
rity to pledge his credit for her support. But the 
liability of the husband, depending altogether as it 
does on agency either in law or in fact (It is to be 
remarked that the liability cast by the law on a man 



under certain circumstances, to pay for goods sup- 
plied to a woman passing for his wife, depends 
entirely upon his haying authorised her to act as 
his agent, which authority must be shown by the 
' plaintiff to the satisfaction of the jury. See Munro 
y. De Chemant, 4 Cowp. 219 ; Blades y. Free, 9 B. 
and C. 167 ; Ryan y. Sams, 12 Q. B. 460) ceases 
when the tie of marriage is itself dissolyed, which 
disruption operates as a reyocation of the agency. 
And if, after such reyocation, the widow contract as 
his agent, she must herself be sued, or if that can- 
not be from the circumstances of the case, there will 
be no one liable (Smout y. Ilbery, 10 M. and W. 1 ; 
and see Blades y. Free, 9 B. and C. 167 ; Campanari 
y. Woodbum, 8 W. R. (C. P.>59)." 

From that portion of the- work Which relates to 
the practice we giye a short extract from the chapter 
which treats of pleadings subsequent to the plea: — 

" General form of an issue.'—The issue consists of 
a fair entry on paper of all the pleadings in the cause 
— demmters included, whether they haye been 
argued or not (Ferguson y. D'Arcy Mahon, 2 Jur. 
g20) — ranged under their respectiye dates. The 
following general form for an issue is supplied by a 
schedule annexed to the General Practice Rules of 
Hilary Term, 1853 (Forms of issues where judgment 
in default of a plea has been signed against one of 
seyeral defendants — and where the plea of the de- 
fendant is an answer to part only of the matter 
charged in the declaration — are giyen in Chitty's 
Pr. Forms, ch. xx). But in reference to this 
schedule it is to be noticed, that, though the forms 
of proceedings therein contained may be used in the 
cases to which they are applicable (with toch altera- 
tions as to the nature of .the action, the description 
of the court in which the action is depending, the 
character of the parties or the circumstances of the 
case, may render necessary), any yariance therefrom, 
not being in matters of substance, shall not affect 
their yalidity or regularity :— 

"'In the Q. B. [pr "C. P.," or "Exch. of 
Pleas," (M the case may 6«]. The day of , in 
the year of our Lord 18 [date of declaration'], 

"* (The' Venue). A. B., by P. A., his attorney 
lor in " person," as the case may he, and as m decla- 
ration], sues C. D., who has been summoned to 
answer the said A. B. by yirtue of a writ issued on 
the day of , in the year of our Lord 18 

[the date of (he first writ], out of her Migesty's Court 
of Queen's Bench {or "C. P.," or'" Exch. of Pleas," 
as the case may he], for [j-c, copy the declaration 
from these words to the end, and all the pleadings, with 
their dates, writing each plea or pleading in a separate 
paragraph, and numhering the same as in the plead'ngs 
delivered, and conclude thus:] Therefore let a jury 
come, &c.* 
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" Issues both of law and offatU — ^Where there are 
alBO issues in law (vide post, in tit. * Demurrer *) to 
be tried after the issues in fact, insert at the end of 
the pleadings, including the demurrer and joinder, 
as follows : — 

'^^And because it is convenient and necessary 
that there be but one taxation of damages in this 
suit; therefore, as well to try the said issue [or 
'* issues '*] above joined between the said parties to 
be tried by the tountry as to inquire what damages 
the plaintiff hath sustained by occasion of the pre- 
mises whereof the said parties have put themselves 
upon the judgment of the court, in case judgment 
should happen to be thereupon given for the plain- 
tiff, let a jury come, &c.' 

** Suggestions* — ^It may happen to be necessair to 
make upon the issue (or else upon the actual roll or 
record of the proceedings^ some suggestion to the 
court of an event which has occurred since the com- 
mencement of the action, or of some fact which 
ought to be formally brought before the court and 
placed on the record — as, for example, that a judg- 
ment in default of appearance has been obtained 
against one or more of the defendants (vide sup. p. 
256) — ^that it is convenient that the action (local in 
its nature) should nevertheless be tried in a county 
other than that in which the venue is laid (vide 
sup. p. 279)--that the plaintiff has failed to proceed 
to trial, although duly required so to do (15 & 16 
Vic. c. 76, 8. 101)— that the plaintiff or person 
entitled to proceed with the action by virtue of the 
Common Law Procedure Act, 1852, where the 
action would otherwise have abated by death, has 
made default in so dping (vide sup. pp. 49, 105) — 
that one or more of the plaintiffs or defendants (the 
cause of action Surviving) has died (vide sup. pp. 
48, 104. See also Bamewall v. Sutherland, 1 L., 
M. and P. 159 ; Larchin v. Buckle, ib. 740; Pinkus 
V. Starch, 5 G. B. 474)— that a sole plaintiff or sole 
surviving plaintiff has died, the suggestion in this 
case being made by his legal representative (vide 
sup. p. 48)— that a sole defendant or sole surviving 
defendant has died (vide sup. p. 104) — ^that the 
sovereign has died, and the like. In these cases the 
suggestion must be framed in accordance with the 
facts, and the memoranda inserted between, or 
before or after the pleadings, according to their 
respective dates. As a general rule, it is not com- 
petent for the opposite party to traverse them, but if 
untruly made, his course is to apply to the court or 
a judge to order that the suggestion be set aside. 
Moreover, in suing upon a bond under the provisions 
of 8 & 9 Will. 3, c. 11, there must be suggested on 
the issue delivered to the defendant the breaches on 
which the plaintiff intends to rely (so as to limit 
the amount of damages he is entitled to recover), 



tmless piurticulars of such breaches have been 
already delivered with the declaration (see Webb v. 
James, 1 D. P. C, N. S., 86 ; Ethefsey v. Jackson, 
8 T. R. 255 ; Homphrey v.'Rigby, 5 M. and S. 60. 
If the defendant has suffered judgment by nil dieii^ 
or on judgment for the plaintiff on demurrer, then 
the breaches must be suggested on the roS before 
final judgment ; the truth of each of which must be 
inquired into before the sheriff and the damages 
assessed by the verdict of a jury). The commence- 
ment of a suggestion may be as follows :— « 

^'*And the plaintiff [or "defendant**] suggests 
and gives the court here to understand and be in- 
formed that (&c., according to the facts'].^ 

Plaintiff makes up the issue. — It is the plaintiff *s 
duty to carry the cause to trial, and consequently to 
make up and deliver the issue, which he may do as 
soon as the pleadings are concluded by issue having 
been joined on all the pleas ; and if he fails to do so 
within the time allowed by the practice of the court, 
the defendant may try ihe cause hy proviso (vide 
post, in tit. *' Trial by Proviso *') ; or he may (after 
giving a twenty days* notice to the plaintiff) suggest 
on the record that the plaintiff has failed to proceed 
to trial, and sign judgment for his costs in the 
manner hereinafter more particularly explained 
(vide 15 & 16 Vic. c. 76, s. 101, et post). If there 
are several defendants appearing by ^veral at- 
torneys, a copy of the issue should be delivered to 
each (Tidd, 725, 9th edit). If the issue ddjvered* 
be defective, the plaintiff should apply to amend it, 
and not deliver another (Ethersey v. Jackson, 8 
T. R. 255). 

" Amendment of issue, — ^Any substantial variance 
between the issue and the pleadings and other pro- 
ceedings will render issue itself and all subsequent 
proceedings in action founded thereon irregular and 
liable to be set aside, unless amended, or unless the 
objection be waived. But .appearing at the trial 
(without taking exception) is a waiver of any 
variance between the issue and the proceedings, 
provided the record itself be correct. The defend- 
ant, therefore, should apply to a judge at chambers 
to set aside or amend the issue at the costs of the 
plaintiff; and, on the other hand, if the plaintiff dis- 
cover that he has made an error, he should apply to 
be allowed to amend (see as to the terms of amend- 
ment, Fergusson v. Mahon, 2 Jur. 820 ; Worihing- 
ton V. Wigley, 5 D. P. C. 209 ; Ikin v. Plevin, ib. 
594; Emery v. Howard, 9 Mee. and W. 108; 
Cppze V. Neumegen, ib,, 290 : Doe v. Cotterell, 1 
Ch. 277; Anon., i6., 277 a; Codrington v. Lloyd, 
1 P. and D. 157 ; Dennett v. Hardy, 2 D. and 
L. 487)." 

We have already exceeded our usual space, other- 
wise we should have liked to present an extract 
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from those portions of the work relating to the 
entirely new heads of practice, as Inspection and 
Discovery of Documents — ^Interrogatories for the 
Examination oif the Parties — ^Equitable Pleas and 
Replications — Claims of Writ of Mandamus and of 
Writ of Injunction — Summary Procedure on Bills of 
Exchange. The mention of the last head reminds 
us to inform our readers that the work is brought 
down to the present term, and this is shown through- 
oat the work, as will be seen on inspection, and we 
may add that the late act as to bills of lading is 
stated and noticed. The appendix of statutes and 
rules of court, &c., will be found extremely useful 
for reference, and the space occupied by them will 
not be grudged by the practitioner. 

We haye looked through the work with a view to 
test its accuracy fai several respects, and we have 
found it quite correct and very satisfactory, but, of 
coarse, it is possible that, among the 1,000 page^ 
there may be some slight error, though, if we miby 
judge from what we have tried we should feel 
doubtful whether anything of importance has been 
mis-stated. We should mention that the 1,000 
pages in reality present no just idea of the quantity 
of matter in the volume, for the smallness of the 
type has enabled nearly as much to be got into a 
single page as ordinarily is to be found in two pages 
of other works. It should be added, too, that the 
notes throughout the work are numerous, and 
present very often much information in a very com- 
pact form. 

In conclusion, we can assure our readers that Mr. 
Stephen has improved those portions of the work 
which were originally the production of Mr. Lush, 
and has ably and correctly stated the present prac- 
tice of the common law courts, and in so doing he 
has felicitously combined the enactments of the two 
procedure acts with those portions of the former 
practice which have not become obsolete, and has 
thus produced a work which is a complete text-book of 
the actual practice, and is invaluable to the practitioner 
and the student; indeed, we know not where the 
latter could find so readable a book on subjects ordi- 
narily so little inviting as points of practice — ^at the 
same time that the work furnishes all that the 
bvsiest practitioner could desire. The result is due 
to the evident care and pains which have been 
bestowed by Mr. Stephen on the whole contents of 
the volume. 



A Lecture on the Benefits of Mechanics^ InstitiOions. 
Delivered to the Wimhome Minster Society for the 
Acquirement of Useful Knowledge, By W. F. 
Freeman. Wimhome : A. Purkess. 

We have, long thought that lawyers do themselves 



great injustice by not putting themselves forward in 
the now prevailing question of education, so as to 
give themselves a position in the eyes of the- public 
equal, at least, to that sustained by the members of 
oUier professions. We have now in our possession 
a lecture delivered in America by a professional man 
upon the subject of law, composed to suit the 
popular taste, and at the same time sustaining the 
character of the profession on that true basis, its 
utility to the public generally. Before long we shall 
&vour our readers with this lecture. 

Accident having thrown in our way the printed 
copy of an address to a mechanics* institute by a 
solicitor and an old correspondent, we are induced 
to devote a brief .space for an extract, the principles 
referred to in which may be profitably applied by 
doubtless many of our readers. The address has 
been printed, and it appears to us to have deserved 
it, and we think its tone and style will be found just 
suited to the object in view. In saying this we mean 
no slight' praise, for we know by experience how 
difficult it is ^or the professional man to deal with 
lighter topics in the manner required to make them 
palateable to a mixed audience. 

"The acquirement of usefiil knowledge must 
always be laborious, often painful and beset with 
difficulties, but to make the piumut of knowledge 
permanently agreeable and pleasant to the student, 
we must not begin by poising everything in an 
atmosphere of fiin, but engage his spirit, and impart 
to it those feelings which will cause it to enter on 
the pursuit independent of all extraneous stimulants. 
Let the student, prone to rest his oars on those ex- 
traneous incentives, reflect on the earli^ coulee of 
those who are chronicled as the brightest opbs in the 
world of science. No situation in truth is without 
its unfavourable influences. 

" He who is left to educate himself in everything 
may have many obstarles to struggle with, but he 
who is saved every struggle is perhaps still more un- 
fortutiate. We have numberless instances of persons 
in every rank of life who, for the sake of gaining 
useful knowledge, overcame the severest impedi-' 
ments. 

" It will at least be seen that knowledge is not the 
exclusive inheritance of those who have been en- 
abled to devote themselves to it from youth upwards, 
their examples also show us that many of those dif- 
ficulties which in ordinary cases altogether prevent 
the acquisition of knowledge are real impediments 
only to the indolent and' unaspiring. The pleasure 
of acquiring knowledge is one all may enjoy who 
choose, let the pursuit of it engage us in the morning 
or evening of our days. 

" Newton had completed all his grand discoveries 
before twenty-five— Cowper threw away thirty years 
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almost in deyising nothing, and it was not until he 
reached fifty that he wrote all his more celebrated 
pieces — ^Beanmont, the dramatic poet, died at forty, 
and he had written his ^* Orphan '* before thirty-one 
— Collins wrote his odes before he was twenty-six — 
Bums died at thirty-seven, and Byron at thirty-six, 
Mozart at thirty-five, Raphael at Uiirty-eight. 

^^ To all present the name of Hntton is fiuniliar ; 
his father was a working woolcomber, and in the 
memoirs of his life he says : ' My mother, more than 
once, with one infant on her knee, and more around 
her, have all fasted a whole day, and when food 
arrived she has suffered them with a tear to take her 
share ;' and as to Hntton himself, he says, ^ I often 
fasted from breakfast one day till noon the next, and 
even then dined only upon flour and water boiled 
into a hasty-pudding.' 

*^ The editor of the Westminster Review, one of the 
most brilliant writers of the day, was a cooper in 
Aberdeen ; the editor of a London daily newspaper 
was a baker in Elgin ; perhaps the best reporter on 
the Times was a weaver in Edinburgh ; the editor of 
the Witness was a stonemason ; one of the ablest 
ministers in London was a blacksmith in Dundee ; 
another was a watchmaker in Banff; the late Dr. 
Milne, of China, was a herd-boy; Rhyme, the prin- 
cipal of the London Missionary Society*s College at 
Hong Kong, was a saddler at Himtly ; and one of the 
best missionaries that ever went to India was a 
tailor in Keith ; the leading mechanist' on the Lon- 
don and Birmingham Railway, with a salary of 
£700 a year, was a mechanic in Glasgow; and, 
perhaps, the richest ironfounder in England, was a 
working man in Moray; Sir James Clarke, the 
Queen's physician, Was a druggist in Banff; Joseph 
Hume was a sailor first, and then a labourer at the 
pestle and mortar at Montrose ; Mr. Macgregor, the 
member for' Glasgow, was a poor boy^n Rosshire ; 
and Arthur Anderson, the mssnber for Orkney, 
earned his bread by the sweat of his brow. Again, 
we find that Robert Bums was a ploughman ; 
Franklin a journeyman printer; Henry Fielding, 
the British Cervantes, a private soldier; Kirke 
White articled to an attorney ; Bloomfield a shoe- 
maker ; Elihu Burritt a blacksmith ; Ferguson, the 
astronomer, a shepherd ; George Whitfield, the 
preacher, was a pot-boy ; Shakespeare a poor actor ; 
Thomas Chatterton a porter; John Ponds, the 
founder of ragged schools, a shoemaker ; Nicholas 
Rowe, the . poet laureat and tragedian, a land sur- 
veyor. 

*^ These few instances illustrating the devotion 
with which knowledge has been pursued under the 
pressure of severe penury are clear evidences that 
literary pursuits confer power to conquer the 
calamities of poverty, and open sources of enjoy- 



ment <whlch no severity of fortune can altogether 
destroy. Men are sometimes found ally enough to 
boast their iUustrious ancestry (pretty strong evi- 
dence of the weakness of their minds to begin with), 
but to those who have achieved their own advance- 
ment in the face of disadvantages of birth or fortune 
the very obscurity of their origin endows them (in 
my humble opinion) with a far more exalted honour. 

'^ If it shoidd happen that we are placed amongst 
others of our fellow mechanics (students), some of 
whom ridicule our love of reading and reflection — 
jeer at our want of sense and spirit — let us not be 
discouraged. If they prefer their vicious revellings 
for a while in spite of your example, and now and 
then a seasonable rebuke, there will be a time when, 
on a bed of sickness, they will remember your ad- 
monition (like a mother's gentle word in early life — 
never forgotten, however slighted), and seek for the 
very comforts you had so often urged on them, and 
they as often rejected. The society of their olden 
companions will then be as repulsive as once were 
your example and precept. 

*^The rich and idle, on whom the face of fortune 
has smiled, are apt to imagine themselves exempt 
from anything like action. They will talk beauti- 
fully on all things which other folks firame for the 
good of mankind (provided it happen to be fashion- 
able so to do) but their purses are generally tightly 
fastened against contribution towards necessary 
pecuniary supplies. 

"To see the masses of our people elevated above 
the drudgeries and frivolities of life, their minds 
developed and disciplined-rthe nature and relations 
of the great world around, and the greater world 
above — within us — ^the scroll of history unrolled to 
our perusal — ^the treasures of literature unlocked for 
our appropriation — habits oi application and order 
built up amongst us ; let every man who loves his 
fellow-man ^ he ought resolve, under the exercise of 
wise ^and vigilant authority, to help the progress of 
afiairs like ^ese, and the gratification attending it 
will surely amply repay any little pecuniary sacrifice 
— ^tf sacrifice it ought to be called. Were it neces- 
sary, I could easily point out scores of names now 
eminent in the ranks of literature and science who 
are not ashamed to confess their obligations to these 
establishments for having assisted them in the at- 
tainment of their present high and distinguished 
position. The honourable W. W. Pepper, a circuit 
judge of Tenessee, was once a blacksmith, and, by 
way of joke, made with his own hands an iron fire 
shovel, which he presented to the governor, the 
honourable Andrew Johnson. In return governor 
Johnson, who was formerly a tailor, cut and made 
with his own hands a coat, and gave it to the judge.'' 

Mr. Freeman thus concludes his able address : — 
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** Happily for the humblest of us there are objects 
on whidi we may find fVill exercise for the intellect, 
objects, not less glorious because they are near ; not 
less divine because they are common. Above us at 
this moment is that great book of the night which 
Galileo and Newton read— near us (its waves all but 
audible) is that sea with which Columbus, Drake, 
and Franklin have struggled—and dashing against 
the shores of social life is that fiercer tide of igno- 
ruice and consequent misery over whose wild waters, 
the efforts of our societies for the spread of useful 
knowledge, will I trust excerdse a becalming and 
profitable influence. It has been the object of this 
httle institute since its conunencement to assist in 
this.— Those who sow are not always those who 
re^. It is not grated to every man to witness the 
sofecessftd result of his exertions, in any good cause. 
But I trust the day is not fax distant when this insti- 
tution win recdve a more liberal pecuniary — and a 
warmer general support firom the higher and 
wealthier c la ss e s of this town and neighbourhood, 
—and even from those whom the spirit of sect, t>r 
the pr^udice of party, might possibly and unhap- 
pily have led them to regard it, either with feelings 
ofindifferenee, or hostility.*' 



Bbaumomt's Bilub of Sale. 

The Law and Practice of BiUs of Sale and BHit of 
Sale ofSkips^ under the Recent StatiOea; with Pre- 
cedents^ frc. By Joseph Beaumont, Esq. Edited 
by the Editor of the ^^ Law Times.'* London : 
John Grockford. 

Wb have before alluded to the service which a 
writer may be considered as doing to the profession 
by producing a small work upon some practical part 
<^ the law, and the same remark applies with still 
greater force to Mr. Beaumont's production, because 
the subject of which he treats is one of importance 
not to a mere section of professional men, but to 
every one of them, for every solicitor is liable to be 
called on, rery frequently at a moment's notice, to 
prepare a bill of sale. It is, therefore, of importance 
not only that he should have some previous know- 
ledge of the matter, but also have at hand a trust- 
worthy book to which he may at once have recourse. 
A statement of the contents of Mr. Beaumont's 
tolnme will suffice to let the reader know whether it 
is likely to be of service. There are eighteen 
chapters, which are as follows :— Chap. I. Of a Bill 
of Sale; Chap. 11. The Parties to a Bill of Sale; 
Cluip. m. Of the Recitfds and Covenant to pay 
Principal Money and Interest -, Chap. lY. Of the 
Assignment, and what passes by it ; Chap. V. Of 
the Habendum, Proviso for Redemption, and Power 
of Sale; Chap. YL Of the Proviso for Quiet Eiyoy- 



ment by the Mortgagor until Default; the Cove- 
nants, and Conclusion ; Chap. VII. Of the effect of 
Bankruptcy on a Bill of Sale ; Chap. VIII. Of Bank- 
ruptcy Assignees' Title ; Chap. IX. Of the Effect of 
Insolvency on a Bill of Sale ; Chap. X. Of ihe 
Rights of an Execution Creditor; Chap. XI. Of 
Subsequent Incumbrancers ; Chaps. XII. and XIII 
17 & 18 Vic. c. 36 ; Chaps. XIV. and. XV. Of Pro- 
ceedings under a Bill of Sale ; Chaps. XVI. and 
XVn. BiU of Sale of a Ship ; XVm. Of Sales and 
Mortgages of Ships by Certificate. In addition there 
is an appendix containing precedents, and the act 
for Registering Bills of Sale ; the precedents, be- 
sides those relating to shipping, and taken from the 
schedule to the Shipping Act, are about a dozen in 
number, presenting several forms of bills of sales 
adapted to various circumstances. 

Mr. Beaumont appears to have taken much pains 
with the work, and we think it will be found useful 
to practitioners. In Chap. 4 the author has noticed 
at some length, amongst other subjects, those re- 
lating to the assignment of after-acquired property, 
and what assignments do or not amount to an act of 
bankruptcy. Writing of the former subject, Mr. 
Beaumont says: — 

^^ After acquired property, — Of course an assignment 
of scheduled goods will pass only such goods as are 
in existence, and belong to the donor at the time of 
his executing the bill of sale ; and an assignment in 
general terms of all a man's goods and chattels in a 
particular house or place will not include any goods 
or chattels brought into the house or place after 
the assignment made, unless there be something 
more in the deed to show that it was intended 
that the assignment should include after^acquired 
property; and the mere fact that the description 
is general and the mortgagee authorised after 
default to enter into possession and ei\joy the pre- 
mises for all the estate of the mortgagor therein, and 
to take possession and enjoy all and every the 
goods, chattels, effects, and premises to his own use 
and benefit, will not warrant the court in coming to 
a conclupon that the bill of sale was intended to 
include and did include after-acquired property. 
The court can only give effect to the words of a deed 
as they find them, and if the intention of the parties 
was certain, still if the language did not effect such 
intention, it is not for the court to do so : (per Maulc, 
J., in Tappfield v. Hillman and others 12 L. J. 311, 
C. P.) (Lunn v. Thornton U L, J. 161, C. P.) is 
another important authority upon this point. In 
that case the plaintiff, by deed-poll, in consideration 
of an advance made to him by defenaant, bargained 
and sold to defendant all and singular his goods, 
household furniture, plate, linen, china, stock and 
implements of trade, and other effects, whatsoever, 
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' now remaining and being, and which should at any 
time qfler remain and be^ in, upon, or about mj 
dwelling-house and premises at Stoney Stratford, 
and also all other my efTects elsewherei* to hold to. 
defendant absolutely. A memorandum was indorsed 
on the deed and signed by the parties, stating that 
the therein bill of sale of the goods and effects 
within mentioned was made to Thornton, in trust 
by sale and disposition thereof to pay bun £112 78. 
6d., with interest &c. The defendant, acting upon 
this bill of sale, subsequently took possession of the 
goods upon the plaintiff's premises, and, amongst 
the rest, of certain goods, the yalue of which was 
deemed to be £4 10s., which were not on the pre- 
mises at the time of execution of the bill of sale, but 
which had become the property of the plaintiff, and 
had also been brought on the premises after the 
execution of that instrument. Lunn brought trover 
for the goods so seized, to which the defendant 
pleaded^first, not guilty ; secondly, except as to 
certain goods specified in the plea, not possessed; 
and, thirdly, leave and licence. Upon this issue 
was joined; and at the time it was contended by 
defendant's counsel that the bill of sale covered these 
goods, as being goods remaining and being in or 
upon the premises at the time of the seizure; and the 
leaJmed judge, being of that opinion, directed the 
jury to find for the phiintiff upon the first and third 
issues, and for the defendant upon the second, 
reserving leave for the plaintiff to move to set aside 
the verdict on the second issue, and to enter it for 
the plaintiff with £4 lOs. damages, if the court 
should be of opinion that the afVer-acqnired property 
did not pass by the bill of sale. A rule nisi was 
obtained ; and in delivering the judgment of the 
court, by which the rule was made absolute, Tindal, 
C. J. said : * The question is, whether the property 
in the goods in question paased under the biU of 
sale. On the part of the ^Mntiff, the authorities 
are all very strong to show that no personal property 
would pass by grant other than that which belongs 
to the grantor at the time of the execution of the 
deed' (Perk. Prof. Book, tit. * Grant,' Grantham v, 
Hawley, Hob. 123; 2 Roll Abr. 48 tit. * Grant'); 
and his lordship continued, ^ and still further, the 
plaintiff relied on the authority of Bac. Max. rule 
14, * Licet disposiHo de interesse /uturo, sit intuilisj 
tnmen protest fieri declaratio praxedens qua sortiatior 
efftctum inlerveniente novo actu^'* in which it will be 
observed that Lord Bacon takes the first branch of 
the maxim, namely, ' that the disposition of after- 
acquired property is altogether inoperative, as a 
proposition of law that is to be considered as beyond 
dispute, and only labours to establish the second 
branch of the maxim, that the disposition may be 
considered as a declaration precedent, which may 



have effect given to it by some new act of the party 
after the property is acquired.' In the subsequent 
part of the judgment, the learned Chief Justice, 
referring to the attempt on the part of the defendant 
to establish that the &ct8 of tiie case, namely the 
bringing the goods upon the premises of the plain- 
tiff, where they were seised, subsequent to the execu- 
tion of the bill of sale, was the new act done by the 
plaintiff, which gave the declaration of the previous 
bill of sale its effect, and thereby brought the case 
within the exception of Lord Bacon's rule, said: 
'* It appears to us to be an answer to this that the 
evidence at the trial is altogether silent on the 
subject of what accompanied the brinj;ing of the 
goods on the premises so that it is impossible to say 
whether it is the act of the plaintiff or not. And 
farther, the *new act' which Lord Bacon relies on 
(in all the instances he puts) ib to be an act done 6y 
the grantor for the avowed object and with a view of 
carrying the former grant or disposition into effect. 
Lord Bacon's language is ' of declarations precedent, 
before any interest vested, the law doth allow, but 
with this difference, so that there be some new act or 
conveyance to give life and vigour to the declaration 
precedent ,' And his lordship (the Chief Justice) 
said, this evidently implies more than the simple 
act of bringing the property on the premises at a 
subsequent time, which, if sufiicient, would render 
the rule altogether inoperative \" anil his lordship 
accordingly declared the opinion of the court to be, 
that the case was not within the exception of the 14th 
of Lord Bacon's Maxims ; but that the case fell 
under the general rule, and that no property in the 
goods passed to the defendant ; and accordhigly the 
rule was made absolute, and ^ verdict on the second 
plea, denying the property in the plaintiff, was 
entered for him. 

*^The decision of the Court of Common Fleas in 
the case of Lunn v. Thornton must be regarded as a 
leading authority on the law of bills of sale, and 
after-aoqtiired property, it bringing out and recog- 
nising a most important principle — a principle which 
the Court of Queen's Bench very shortly afterwards 
recognised and acted upon in Gale v. BumeU (14 
L. J. 840, Q.B.). Gale v. BumeU is so similar in the 
fitcts bearing upon the point now under considera- 
tion to Lunn v. Thornton, that were it not that it 
might mislead upon another point to which we shall 
have cause to call more particular attention, it might 
with propriety: be passed over with but a slight 
notice. The case now before us- was a feigned 
issue under the Interpleader Act, to decide whether 
certam goods seized by the sheriff of Somersetshire 
on the 2nd of January, 1844, under a writ of/, fa. 
in the case Bumell v. Allen, were at the tune of the 
seizure, the property of Gale the claimant The 
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fiicts of the ease, as they appear from the report, 
were these : In 1843 Allen, in consideration of £518, 
by bill of sale assigned to Gale all and e^ry the 
goods and furaSture, &c. which then were, or which 
mt any time dnring the continuance of this security 
should be, in, about, or belonging to the dwelling- 
house of Allen. The deed contained a proviso that, 
in case Allen should cause to be paid to Gale the 
said sum of £518 on the 1st January, 1845, or at 
such earlier time as Gale should appoint by notice 
in writing to Allen ten days before the time in such 
notice appointed for payment, and should in the 
mean time pay to Gale interest half-yearly, then 
those presents should be absolutely yoid. It was 
fbrther provided that, after de&ult made by Allen, 
Gale might enter, take possession, and sell, &c. ; 
and that, until defiralt, it should be lawful for Allen 
to hold, iqake use of, and possess the goods, &c. 
Allen remained in possession for a year, and then, 
on the 1st January, 1844, gave formal possession to 
CLatt of aU the goods then upon the premises. No 
notice was given to Allen requiring payment of the 
principal or interest, and the court, upon the autho- 
rity of Lunn v. Thornton, held that the bill of sale 
was a present conveyance by which the property of 
all goods on the premises at the time of its execution 
passed to Gale ; but goods brought upon the pre- 
mises by Allen after the execution of the biU of sale 
did not pass under it At the trial the learned judge 
directed the verdict for the plaintiff to the value of 
the goods which were upon the premises at the time 
of the execution of the assignment ; and, a rule being 
sttbsequentiy obtained on behalf of the plaintiff to 
show cause why the damages should not be increased 
by the value of the goods brought upon the premises 
after the execution of the bill of sale, the court dis- 
charged the rule, observing that the deed could not 
operate as an assignment of the goods thereafter to 
be brought upon the premises and not specified. 

** From the case of Lunn v. Thornton, we can easily 
understand why the deed did not operate as an 
assignment of the goods thereafter brought upon the 
premises by Allen ; but the deed in Gale v. Burnell, 
purported to convey 'all property which, at any 
time during the continuance of the security, should 
be upon the premises j' which we apprehend would 
be regarded as a declaration precedent^ which would 
derive ' life and vigour ' from the ' new act ' of 
delivery of the after-acquired goods by the donor to 
the donee; but, even for one momeut supposing 
that the words of the bill of sale referring to the 
after-acquired property, do not of themselves con- 
stitute such a declaration precedent as wad contem- 
plated by Lord Bacon, yet, upon the very first 
principles, the property in the after-acquired goods 
was passed to Gale ; for, as observed in Chapter I., 



the property in moveable things may be altered as 
well by gift and delivery, as by sale and grant (Shop. 
Touch. 227). It is only, therefore, upon the assump- 
tion (for the fact does not appear in the case as 
reported) that the Ji. fa, was delivered to the ^leriff 
before the delivery by Allen to Gale of the after- 
acquired property (and that by such delivery of the 
f, fa, the after-acquired goods became bound as 
against Allen and all daimvits under him) that we 
can reconcile the decision upon the rule in Grale v. 
Burnell with the true principles of law. 

" Increase in present property may he assigned, — 
But although after-acquired goods and chattels cannot 
pass by a present assignment, yet any increase axuaag 
out a£sL present property maybe assigned by a present 
deed ; thus a man who has land may grant all fruits 
that may arise upon it after, and the property shall 
pass as soon as the fruits are extant : (Grantham v. 
Hawler, Hob. 182, and Fetch, v Tutin, 15 L. J. 280, 
Ex.) also, if a man grants to another all the wool of 
his sheep for seven years, the grant is good, by which 
it evidenUy intendeth the wool of the sheep that the 
grantor hath (Ferk. Frof. Book, pi. 90). The above 
mentioned case of Fetch v. Tutin is likely to create an 
impression thai future crops can be passed by a present 
assignment ; this, however, is not so, if the seed he 
not sown, for future crops, cannot be the subject of 
a bill of sale. The tenor of the remarks made by 
Farke B., in the case of Congreve v. Evetts, Uld 
post, will justify this assertion ; and a careful consid- 
eration of what was assigned by the bill of sale in 
Feteh v. Tutin will lead to the conclusion that it was 
because the * away-going crop' fell strictly within 
the meaning of the words defendants right yet to 
come,' that the Barons of the I^lxchequer ruled that 
such a crop which was not sown at the time of the 
execution of the bill of sale passed under a present 
assignment. 

" AficT'Ocquired property can he made subject to 
mortgage security, — But, although goods and chattels 
not in existence cannot be passed by a present assign- 
ment, yet a bill of sale may be so prepared as to give 
the donee such a power over the donor's after- 
acquired' property as entirely to place the same 
within the reach and disposal of the^latter, not only 
as against the donor, but against third parties also. 
In the before-mentioned case of Lunn v. Thornton, 
Tindal, C. J., said that ^ that wa« not a question 
whether a deed might not have been so prepared as 
to give the defendant the power of seizing such 
future personal goods as they should be acquired by 
him and brought upon the premises, in satisfaction 
of the debt, nor did there seem any doubt hut Viat such 
power might he given,'* And in Congreve v. Evetts, 
(23 L. J. 277.) in which the question under con- 
sideration was raised and decided, Farke, B. said : — 
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^Under the bill of sale it was eonaidered on both 
aides that thongh the then growing crops passed on 
the execution of the deed, the after crops did not As 
to these, the plaintiff was authorised to seize and 
take possession of all or such as might be substituted 
for those then existing, to sell and dispose of, and 
pay the costs &c., as weU as the rettdue of the 
moneys unpaid, secured by the bill of sale, and under 
that power the plaintiff seised and took possession 
of the growing crops in question on the 21st Februaiy, 
and the day after the writ of Ji, fa. on the defendant's 
judgment indorsed, to levy £307 17s. 2d. was deli- 
vered to the Bheriir, who seised and sold for the 
sum of £294. The phuntiff contended that haying 
actually taken possession of the growit^^ crops before 
the deUvery of the writ he was ftdly in possession of 
them, and could bring an action against any one'finr 
taking them, and his title ou^ht to prerail against 
that of the defendant, and we ^ink he wa»$o entitled. 
II the authority given by the debtor by the bill of 
sale had not been executed it would hare been of no 
avail against the execution ; t^ gave no legal tUle^ or 
any equitable title, to any specific goods, but when 
executed^ not ftdly and entirely, but only to the 
extent of taking possession of the growing crops, it 
is the same, in our judgment, as if the debtor hims( If 
had put the plaintiff in actual possession of those 
crops ; whether the debtor gives actual possession 
of the chattels by the delivery of his own hands, or 
points it out and directs the creditor to take it, or 
tells him to take any he pleases, for the payment 
of his debt, by the sale of it, the effect after actual 
poesemon by the creditor, is the same. And the 
eonrt accordingly gave judgment for the plaintiff, 
who had seized the goods under his power before 
defendant's /./a. was issued.** . 

The intelligent reader of the above rather extended 
extract will doubtless have formed his own opinion 
of the work, in accordance with ours, that Mr. 
Beaumont has produced a work which is a great 
credit to him, and will be decidedly useftd to the 
profession. 



EXAMINATION QUESTIONS. 
(^Michaelmae Term^ 1856). 



PBELDCDCART. 

1. Where, and with whom, did you serve your 
clerkship? 2. State the particular branch or 
branches nf the law to which you have principally 
applied yourself during your clerkship. 8. Mention 
some of the principal law books which you have 
read and studied. 4. Have you attended any, and 
what, liw lectorea? 



OOIOCON ULW. 

1. €rive an instance of a counter-daim that ean be 
set off between the same i^arties in an action on con- 
tract, and of one that cannot 2. What is the eflRrat 
of a release given to one of two or more joint and 
several debtors ? 8. How are the coats of the cause 
apportioned when the plaintiff has accepted money 
paid into court by the defendant in respect of a par- 
ticular sum or cause of aetion, but goes on Ibr more, 
and is defeated as to the reridue of hia claim? 4. 
What communication upon his documentary evidence 
should an attorney have with the other party pre- 
vious to a trials and what is the consequence of 
neglecting to take the proper steps? 6. State 
shortly the nature of an action In replevin, and some 
of its leading incidents. 6. If a new trial is granted 
without any mention of costs In the rule, what 
becomes of the costs of the first trial? 7. When 
may an affidavit, sworn hfifoxe a judge of one of the' 
superior courts, be received in another court to 
which such judge does not belong? 8. In what ae* 
tions must leave be obtained fiir the payment of 
money into court? 9. When any particular number 
of days, not expressed to be clear days, is preaccibed 
by the rules or practice of the courta, . how are th^ 
to be reckoned? 10. Explain briefly the tenoa 
— Charter-party — General average — Stoppagein tra»» 
situ, 11. For what acts of his servant la a maafeer 
legally responsible ? 12. What general powers pre- 
viously exercised by courts of eqvdtf were given to 
the common hiw courts by the Common Law Pro- 
cedure Act, 1854 ? 18. Define an issu^, and state 
how issues in fiurt and in law are respectively ndaed 
and tried. 14. In what instanoes mi^ a tenant 
(under no special covenant respecting them) remove 
fixtures, and at what time ? 15, What are writs of 
ca, 'sa. and ^ /a , and whence are their names 
derived? Can they be used together, and what 
must be the amount of the debt ibr a ca. m. ? 

OONVBTAMOXNO. 

1. Which were the fi>uT usual methods of coii- 
veying or transferring property, and. which of 
those methods has ceased by any, and iriiat, Act of 
Parliament? 2. What is the difi^srenee between 
jointure and dower, and how does each arise ; and 
in a conveyance of fi^holcl proper^ to a purchaser, 
how is dower to his widow to be avoided ? 8. To 
convey a lake or ^eoe of water, hotr la the ifreehold 
thereof to be assured to a purchaser, and if the wale^ 
alone be conveyed, what would pass to the purchaser ? 
4. State the different species or tenures of proper^ 
with which you are acquainted, and how are they 
respectively assured? 6. If the property be in a 
r^^istered county, what search should be made, and 
when should the conveyance of it be registered* and 
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wfaftt may be the eonseqaence firom delay in doing 
BO ? 6. Tiro peraonB (not partnen) are to give their 
bond to A. for the payment of money, how is the 
obligation to be framed, so that if one of. such two 
persons die> A. may claim upon the estate of the 
deceased? 7. Suppose that two persons are partners 
and they giTe their joint bond to A., and oiie of the 
obligors die, what claims has A. upon the surviving 
obligor, and upon the estate of the deceased ? 8. A. 
joins in a bond with B. to C, A. being merely a 
guarantee for B., what should A. require for his 
indemnity against his obligation ? 9. A conveyance 
is made to a purchaser in fee of certain defined lands, 
and afterwards mines or minerals are discovered 
UDdfsr those lands, what would be the result to 
vendor or purchaser? Is there any legal dictum or 
nuudm applicable? 10, A. is tenant for life, and B, 
tenant in tail of an estate, and B. has agreed to sell 
the fee simple to C, by what assurance and under 
what authority can that fee simple estate be assured 
to C. ? 11. In examining an abstract of title with 
the title deeds, state what should be careftdly attended 
to. 12. Suppose the title deeds are Aot in the 
vendor's possession, but in the hands of another 
person, what course is to be adopted to examine them 
with the abstract, and at whose expense? 18. The 
deeds or instruments abstracted being on record, and 
the originals cannot be produced, and the conditions 
of sale are silent as to any attested copies of such 
deeds, &c., is the purchaser entitled to have such 
attested copies, and at Whose expense? 14. To 
avoid searching for incumbrances until immediately 
before the completion of the purchase, what should 
be done ? 16. When do judgments bind leasehold 
estates, and when should searches be made as to 
each ineumbrances ? 

EQUHT. 

1. By what process does a court of equity execute 
its decrees ? 2. Mention some of the cases in which 
the Courts of Chancery alone can afford relief. 8. 
And others in which the Court of Chancery has 
concurrent jurisdiction with -other courts. ' In the 
latter, state the difference (if any) in the relief 
afforded. 4. State the difference (if any) in which 
the Court of Chancery and a conrt.of common law 
would deal with an interest to which a married 
woman might become entitled. 6. Supposing A., a 
ward of court, about to marry B., each entitled to 
X10,000— «tate the terms of the settlement which 
the court would approve on behalf of the ward. 6. 
Suppose an estate conveyed to such uses as A. 
ahaU appoint. A. appdnts to B. and his heirs, to 
the use of C. for life, remainder to the use of D. and 
the heirs of his body— what legal and eqoitoble 
•states Wi A., B.,C.» audi), respeettvely? 7. In 



a devise in the following form : — *^ I devise my estate 
at Blackacre to my son A., and as to all my per- 
sonal estate I give Uie same 'to my son.B>** Suppose 
Blackacre to be subject to a mortgage for £5,000, 
which son has to bear the mortgage debt? and has 
any change been recently made in the law on this 
subject? 8. What is the doctrine of election? 9. 
What is an equitable mortgage? 10. Upon what 
terms can a mortgagor compel a mortgagee to pro- 
duce his title-deeds? 11. State the progressive 
steps of a Chancery suit up to the hearing? 12 
Has any practice been recently adopted for shorten- 
ing the mode of taking evidence and proceeding to a 
decree? If so, state the steps. 13. What is the 
difference between the way in which the Court of 
Chancery and the courts of common law r^;ard a 
mortgage ? 14. A. being tenant for life of an estete, 
pays off a mortgage thereon. Can the benefit of the 
charge be secured to him ? and how would yon do 
it ? 15. In the case of money paid into court by a 
railway company for purchase of part of a settled 
estete, how may it be applied for the benefit of the 
owners of the estete? 

BANXRUPFCT. 

1. At what periods respectively were the two 
latest stetutes making any material alterations in 
the Bankrupt Law passed? 2. Stote generally the 
course of proceedings imder the act for consolidatiiig 
the Bankrupt Law, in order to obtain an adjudica- 
tion in bankruptcy 8. Are there any, and what 
means by which a trader can effect an arrangement 
with his creditors, and be discharged firom his debte 
without a petition for an a^udication in bankruptcy, 
or proceedings under the Insolvent Debtors' Act? 
4. What are the requisites to support a petition by 
a creditor for an adjudication in bankruptcy? 5. Ib 
a trader entitled to any, and what, notice of an a^u- 
dication of bankruptcy ; and any, and what, time to 
dispute the same ? 6. Is it essential to the validly 
of a petition for a^udication that the petitioning 
creditor's debt shoidd be due and payable at the 
time of the act of bankruptcy? 7. Specify generally 
the kinds of debte which may be proved under a 
bankruptcy. 8. If a verdict is obtained against a 
person before his bankruptcy sulg'ect to a reference, 
and the award is made after the bankruptcy, is the 
amount awarded provable by the plaintiff? 9. What 
is the course to be adopted by the insured under a 
policy of insuranee, or the obligee in a oottomry 
bond, when the underwriter or obligor is declared 
bankrupt, pending the risk? 10. If a debt be not 
payable at the date* of the t^judieation, e, ^., if it 
consist of a bond or bill for psTment of money at i^ 
fhtnre period, is it admissible to proof under what 
provision, and how? 11. if the drawer, aeceptor. 
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and first indorsee of a bill of exchange become bank- 
nipt, to what extent can a second indorsee who 
holds the bill for a valnable consideration prove and 
receive dividends under each estate? 12. If the 
crecUtbr have only an equitable, and not a legal 
mortgage, by way of security, what course should he 
take to make the security available, and at whos^ 
expense? 13. Is there any, and what, difierence 
between the rights and remedies of an equitable 
mortgage with, and one without, writing? 14. By 
what means will assignees become personally 
answerable for the rent of premises which have 
been held by the bankrupt? 15. What are the 
requisites to establish a right in the assignees of a 
banknipt to property in his possession at the time of 
his bankruptcy belonging to another party? 

CRIMINAL LAW. 

1. State the nature of the jurisdiction of the Court . 
of Queen*8 Bench in regard to felonies and misde- 
meanors. 2. State some of the offences which can, 
and some which cannot, be tried at the Quarter 
Sessions. 8. State what constitutes felony in the 
general acceptation of the English law. 4. What is 
the highest crime that any person can commit? 
5. What is homicide, and what are its different kindd ? 
Give examples of each 6. What is the legal dis- 
tinction between murder and manslaughter? 7. 
What is essential to be proved to constitute the 
offence of burglary? 8. What is defined to be the 
night-time, with reference to the offence of burglary ? 
9. Define the offence of forgery. 10. Are there any 
cases in which forgery is punishable with death? 

11. What acts constitute the^ffence of larceny? 

12. Is the stealing of title deeds, relating to real 
estate criminal ? 13. Give a definition of the crime of 
embezzlement. 14. Define the offence of perjury, 
and the punishment for a person convicted of it. 
15. What is a common nuisance? and how are 
persons committing it prosecuted? 



EXAMINATION ANSWERS. 

(Michaelmas Term^ 1855.) 



COMMON LAW (ante, p. 188). 

I. Set off, — ^A debt due by the pliuntiff to the de- 
fendant for goods sold, &e., can be set off in an ac- 
tion by the plaintiff on a contract between the 
parties ; but if the plaintiff sued with another party 
interested in such contract, the defendant could not 
set off his separate claim (France v. White, 6 Bmg. 
N. C. 33 : Selw. N. P. p. 155, 11th edit ; see as to 
the general rules of set off, 1 Chron. 28, 307, 827). 

n. Release to one of several joint debtors — A release 
(not being a mere covenant not to sue) given to one 
of several joint or joint and several debtors, for there 



10 but one duty e^rtending to all the debtors, and 
therefore a discharge to one Is a dischaige to all 
(3 Scott N. B. 502 ; Sdw. N. P. p. 588, 11th edit 
Cocks T. Naah, 9 Bmg. 841.) 

in. Costa where moneg paid into court. — ^If a de* 
fendant pays money into court in respect of a par- 
ticular cause of action, and the plaintiff accepts same 
in respect thereof, but goea on for more, and is 
defeated, the defendant will be entitled to the coats 
of the cause, oommendng at "instructions for plea," 
and the plaintiff wiU have the costs of the cause in 
respect of such p^rt of his daim as relates to the 
sum paid into court up to that period (Harrison t. 
Watt, 11 Jur. 91 ; Beg. Gen. Hil. T. 1858, pi. 12). 

IV. Notices U) (tdmit. — Previously to a trial the 
attorney' of either party should giv^ to the other 
sidQ a notice to admit ; in default thereof no costs 
will be allowed unless it can be shown thai the 
expense of the notice would have been gpreater than 
that of the witness (Beg. Gen. Hil. Term, 1853, pi. 
80 ; 15 and 16 Vic, c. .76, s. 117). 

y. R^kvin.-'A replevin is a mode of contestmg 
the validity of a distress (for to such a proceeding it 
is in practice coftifined. On the tenant giving surety 
to the sheriff, the latter re-delivers to him his goods, 
and the tenant then enters a plaint in the county 
court, and prosecutes same there unless it be 
removed (where the* rent is £20) to one of tAe 
superior courts (Bac. Abr. '^ Beplevin," A. ; 9 & 10 
Vic. c. 95, ss. 119, 120 ; County Co. Bules, 1851, pL 
192—196). 

VL New tnaJ—OMto.— Where no mention is 
made in a rule for a new trial of the costs, if the 
party obtaining it succeeds on the second trial, 
neither party is entiUed to the costs of the rule ; if 
he fails on the second trial, the costs of the rule 
wiU form part of the general costs of the other party 
(Eccles V. Harper, 14 Mees. and W. 248 ; Sherlock 
V. Bamed, 8 Bing. 21 ; Lush's Pract. 495, 2nd ed.). 

Vn. Affidavit sworn brforejudffe of another court. — 
An affidavit may be received in a court of which the 
judge before whom it is sworn is not a member, 
where it is made in or relating to any cause or 
matter, belongs to the court in which it is ta be 
used, although it b& one over which the courts 6f 
common law have no common jurisdiction (Lush's 
Pract 237, 641, 2nd, edit J 1 & 2 Vic. c. 45, s. 1). 

Vni. Payment of money into c&urt. — ^Leave to pay 
money into court is necessary where one or more of 
several defendants is desirous to pay money into 
court (15 & 16 Vic. c. 76, s. 70), 

IX. Reckoning time. — Where any particular 
number of days not expressed to be ** dear " days is 
prescribed by the rules or practice of the court, the 
same is reckoned exclusively of the first day, and 
inclusively of the last day, unless the last day fiiUs on 
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a Sunday, Christmas Day, Good Friday, or a day 
appointed for a public fitst or thanksgiving, in which 
case the time is reckoned exclusively of that day 
also (Reg. Gen. Hil. T. 1853, pi. 174). 

X. Charter party — General average — Stoppage in 
transUu,—^ charter party is an agreement between 
either the owner or master of a ship, oh the one 
part, and the owner of the goods on the other, for 
the employment of the ship in the conveyance of 
goods for a certain voyage, or any given period, at 
a certain amount of freight, calculated at so much 
per ton or at so much per month during the voyage. 
(2 Steph. Com. 132, 8rd edit.). The term '' general 
average ^ is used to express the contribution which 
ia made by the proprietors in general of a ship or 
cargo towards- the loss sustained by any individuid of 
their number, whose property has been sacrificed 
for the common safety in a storm (Park, Ins. 121 ; 
2 Steph. Com, 126, 3rd edit*). Stoppage in transitu 
ia that right which the Jaw grives the vendor in 
certain cases to reclaim goods previously sold whilst 
in their tranmt to the purchaser. This right arises 
where the goods, having been sold on credit, the 
yendor ascertuns, before the goods reach the pur- 
chaser's hands, that he is insolvent or bankrupt 
(Hodson V. Loy, 7 Term Rep. 440; Tanner v. 
Scovel, 14 Mees. and Wels. 28 ; Addison's Contracts, 
61 ; Mo Ewan v. Smith, 13 Jur. 265). In the last 
cited ease the distinction between the doctrine of 
stoppage ui transitu and the ordinary case of vendor's 
lien is well explained. Though the indorsement of 
a bill of lading for valuable consideration takes away 
the right of stoppage (see 1 Law Chron. pp. 122, 
128 ; 18 & 19 Vic. c. 140, s. 2) it is not so with res- 
pect to a mere delivery order; for the transferee 
does not, as against the first vendor, acquire a better 
title to the goods than the first vendee (Mc Ewan v. 
Smith, i5.). It is a legal right, and favoured by 
the courts, for it is conferred on meritorious per- 
aons only. It is not necessary that the person 
should be actually insolvent at the time of the stop- 
page, for if the insolvency should happen before the 
arrival of the goods, it would be sufficient to justify 
what had been done, and entitle the party to the 
benefit of his own provisional caution (3 East, 568 ; 
4 Bing. 585 ; 2 Mees. & Wei. 365 ; Roscoe's Ev. 538, 
6th edit.). 

XL Liabitiiy of master for servant's acts. — ^Where 
a servant does a tortuous act by the direction or with . 
the assent of his master, the latter is liable. This 
liability extends to negligence by the servant, pro- 
ductive of ii^ury, whilst on his master's business, 
though the master be not present (see Key, div.' 
" Common Law," pp. 52, 53, 3rd edit. ; 2 Steph. 
Com. 235, 3rd edit. ; Gordon v. Rolt, 4 Exch. Rep. 
366; 15 Jut. 23). 



XII. Discovery — Equitable defences. — ^The Com- 
mon Law Procedure Act, 1854, gave to courts of 
common law the powers of discovery as to facts by 
means of the exhibition of interrogatories to the 
parties to the suit, and also enabled the parties to 
plead and reply on equitable grounds in defence or 
support of the action (1 Law Chron. pp. 160, 162, 
311). 

Xm. Issue. — ^An issue is the point ndsed by the 
parties to an action for decision ; if it be an issue in 
fact it is tried by the jury ; it is raised by the parties 
denying some matter of &ct ; an issue in law is tried 
by the court: it is raised by a demurrer, as it is 
called, to the pleading of the other party — t. e., an 
objection to its insufficiency in point of law. 

XrV. Fixtures, removal by tenant— As between 
landlord and tenant, it has been held that the latter, 
though guilty in general of waste, if he despoils the 
fireehold, may nevertheless take away during the 
continuance of lus term, or at the end of it, but not 
after he has quitted the premises, such fixtures as he 
has himself put up on the demised premises, either 
for the purpose of trade, or for the omameni or 
fiimiture of his house, if thereby the fireehold is not 
materially damaged (see Elliott v. Bishop, 1 Law 
Chxon. 417). When a chattel has been annexed by 
its owner to another's freehold, but may, without 
ii\iury to the fireehold, be severed (as a door which 
may be lifted firom its hinges, or a sliding fender, 
used to prevent the escape of water firom a mill- 
stream), it is not necessarily to be inferred firom the 
annexation that such chattel becomes the property 
of the freeholder. . Whether in the particular case 
it has become so or not, may be a question on the 
evidence, and a jury may infer, firom use or other 
circumstances, an agreement, when the chattel was 
annexed, that the original owner should have liberty 
to take it away again (Wood v. Hewitt, 8 Queen's 
Bench Rep. 913 ; S. C. 15 La;w Joum., N. S., Q. B. 
247 ; 10 Jur. 390 ; Mant v. Collins, 15 Law Joum., 
N. S., Q. B., 248 ; S. C. 10 Jur. 390). It is 
doubtful whether, where a door-plate is put by a 
lodger on the outer door of a dwelling-house, 
whether or not it comes within the rule quicquid 
plantatur solo, solo cedit (Lane v. Dixon, 3 Com. Bench 
Rep. 776: S, C. 16 Law Joum., N. S., C. P. 129 ; 
11 Jur. 89). But the right of removal of fixtures 
did not extend to things annexed to the realty, for 
purposes merely agricultural (nor even to erections 
for ornament or pleasure), if they were of such a 
nature that their, removal would be of material detri- 
ment to the fireehold : for all those cases fell under 
the general rule tpiicquid plantatur solo, solo cedit, 
and not under the exception, and must consequently 
have been yielded up to the landlord at the end of 
the term, as parcel of the inheritance (2 Steph. Com. 
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262, Ist edit; p. 207—210, 2nd edit.; Elwes y. 
Maw, 3 East, 55; Lyde y. Russell, 1 Barn, and 
Adol. 894 ; Buckland y. Butterfield, 2 Brod. and 
Bing. 54; Co. Litt. 53 a, n. 5; Selw. N. P. 1366, 
11th edit. ; see 2 Law Stud. Mag., N. S., 60—65, 
89—93, 283—289 ; 1 Id. Suppl. p. 145—150). But 
by 14 & 15 Vict. c. 25, s, 3, if any tenant of a fform 
or lands, shall, with the consent in writing of the 
landlord, at his own expense, erect any farm buil- 
ding, either detached or otherwise, or put up any 
other building, engine, or machinery, either for 
agricultural purposes or for the purposes of trade 
and agriculture, the same may be remoyed by the 
tenant, he making. good any ii\jury to the premisest 
if the landlord shall not on one month^s preyioua 
notice by the tenant of such intended remoyal, elect 
to purchase the erections. 

XV. Ca, 9a, andji, fa, — ^Writs of capias ad satis- 
&ciendum and of fieri facias are writs of execution 
whereby a party obtiuns the fruit of a judgment or 
order in his &vour. THe ca, sa, is deriyed from the' 
latin words *^that you take to satisfy," &e. ; the 
fi, fa^y ** that you cause to be made,** &e. A ea, m. 
^nnot issue where the debt is less than £20 (1 
Chron. 275). The writs cannot be executed to-> 
gether, but after 9^ fi, fa, on which the debt and 
costs are not wholly raised, a ca, aa. may issue, but 
9kfi,fa, neyer iasues after a ca^ sa, 

oomrETANciNQ (ante, p. 188). 

I. Conveyances, — The four usual methods of eon« 
yeyandng or transferring property, where the lease 
and release, grant, surrender (of copyholds), and 
assignment (of leaseholds). The lease and release 
haye, in respect of lands in England, xeased to be 
used in ordinary transactions. This is by yirtue of 
the enactment in the 18 & 19 Vic. c. 106, to the 
effect that the immediate freehold of lands shall be 
in grant (see 1 Steph. Com. 493, et seq, 3rd edit. ; 
Key, diy. " Conyeyancing,'' p. 109, 3rd edit.). 

n. Jointure arid dower,'^omtaTe is a proyision 
made for a wife by the act of the husband, whereas 
dower is a provision made for her by the law. A 
jointure at law requires great strictness, but equity 
holds the wife bound by her acceptance of a provision 
not made according to the legal requisites, which are 
chiefly, that the jointure take effect immediately on 
the husband^s death, that it be for the wife^s life, and 
be to herself and not to a trustee, and, properly, be 
stated in the deed to be in satisfaction- of dower. 
Dower arises where the husband dies seised in fee 
simple or fee tail of lands of freehold tenures without 
having exercised his statutory power to deprive the 
wife of her right therein (Hamilton v. Jackson, 2 Jon. 
end Lat. 295 ; Bell's Husband and Wife, 388—341 ; 
Key, div. " Conveyancing," p. 97—102, 3rd edit.). 



The mode of barring dower in a canyeyance of 
freeholds in some degree depends upon the wife's 
being an old or new one, t . e, upon her having been 
married prior or subsequent to the 1st of January, 
1834. If the parties were married prior to the Ist 
Jan. 1834, the old method of preventing dower 
should be adopted, namely, limiting the estate to 
such uses aa the purchaser shall by deed or will 
appoint, and for want of appointment to the use of » 
trustee, his heirs and assigns, during the life of the 
purchaser, in trust for. him, and subject thereto to 
the use of the purchaser, his heirs, and assigns (Co. 
Lit. 879 b, n. (1) ; Burton's Comp. 303, note ; 
Bythewood'snotetoNoy'sMax. 90etje9.; 2 Barton's 
Elem. Convey. 271 ; 2 Law Stud. Mag. N. S. Supp« 
pp. 51, 184). Where the purchaser was married 
after the 1st of January, 1834, it would suffice to 
insert in the conveyance an express declaration that 
his wife should not be dowible, but it is usual to 
insert an express limitation to trustees to bar dower. 
By these means the necessity of inquiring whether 
the purchaser was married or not, and if married, 
what was the date of hia marriage, is prerented 
(9 Jarm. Convey. 74, 75, notes, Sweet's Edition ; 
Hay, Introd. Convey. 274, 620, note, 4th edit ). 

ni. Conveyance of lake or water, — In order to 
assure a lake or piece of water, the land undemeatk 
should be oonyeyed, for by the grant of a lake te 
piece of water, merely the Water, together with a 
right of fishery, only passes (Key, diy. "Con- 
yeyandng," p. 4, 3rd edit. ; Burt. Comp. pi. 550 ; 
1 Steph. Oom. 162, 3rd edit.). 

rV. Tenures and assurances of property, — ^The dif- 
ferent spedes or tenures of property are freeholds, 
copyholds (induding customary freeholds and ancient 
demesne), frankalmoign, gavelkind, and borough- 
English. Copyholds are oonveyed by surrender and 
admission, and the others either by grant or assign- 
ment, according as the interest is a chattd or more 
than a chattel. In.the case of a conveyance by an 
in&nt of gavelkind lands a feoffment is necessary 
(see Key, div. " Conveyancing," pp. 14 — ^23, 162 et 
seq, ; 1 Steph. Com. 198, 204, et seq., 2nd edit. ; 2 
Black. Com. chaps. 5 and 6). 

V. Registry of conveyances, — ^Wherc the property 
lies in a register county the registry office should be 
searched by a purchaser. By the registry acta 
(2 & 3 Anne, c. 4, s. 1 ; 5 Anne, c. 18 ; 6 Anne, 
c. 35 ; 7 Anne, c. 20 ; 8 Greo. 2, c. 6^, it is provided, 
that all deeds and wills concerning lands, &c., in 
Middlesex, or m tlie East, West, and Korth Bidings 
of Yorkshire, or in the town and county of Kingston- 
upon-Hull, shall be registered in offices established 
for that purpose, and that every such deed or will 
shall be adjudged fraudulent and void against any 
subsequent purchaser or mortgagee for yaluable 
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eonridenUion, unlewt As to deeds, a memorial of 
them be registered before the registry of the 
memorial of the deed or conveyance, under which 
such subsequent purchaser or mortgagee shaU claim, 
and unless as to wills a memorial of them be 
registered within six months after the death of the 
testator, dying within Great Britain, or within three 
years after his or her death, dying on the sea or in 
parts beyond the seas. In these statutes there is 
an exception of copyhold estates, leases at rack 
rent, and leases for twenty-one years, where the 
actual possession accompanies the lease; also of 
chambers in Serjeants' Inn, the inns of court, and 
Chancery (Powell on Mortg. 618, note by Coventry; 
see 2 Law Stud. Mag. K. S. 252—254 ; 1 Law Chron. 
19—21, 429—432). Deeds should be registered 
immediately, as by delay in so doing a subsequent 
purchaser, without notice, registerii^ his deed first 
will be entitled to priori^ (Sugden's Vend. ch. 16, 
a. 5; Shepp. Touchst 116, note by Atherley). 

VI. Band by two oW^ort.— Where two persons, 
not being partners, are to give their bond to a third 
person for the payment of a certain sum of money, 
and it is wished that in the event of the death of one 
of the obligors, the obligee should have a legal 
claim upon the deceased obligor's personal represen- 
tative, Uie obligation should be aeveral, or joint and 
several, and not joint merely. For it is holden that 
in the case of « joint contract by several persons, if 
one of the parties die, his executor or administrator 
is at law discharged finom all liability, and the sur- 
vivor or survivors alone can be sued (2 Williams's 
Executors, 1289, 2nd edit. ; Godson v. Good, 2 
Marsh. 800; S. C. 6 Taunt. 594; Hamond v. 
Jethro, 2 Brownlow, 99; 6 Beav. ^185 ; Osborne v. 
Crosbem, 1 Siderf. 288; Calder v. Rutherford, 8 
Brod. and Bing. 802). And in equity the bond 
cannot be proved, as such, against the assets of the 
deceased obligor (Richardson v. Horton, 6 Beav. 
185; 2 Williams's Executors, 1486, 4th edit).* 
But if the contract be several, or joint and several, 
the executor of the deceased contractor may be sued 
at law in a separate action (2 Williams's Executors, 
1240, 2nd edit. ; May v. Woodward, Freem. 248 • 
Hall V. Hufian, 2 Levinz, 228 ; 8 Merivale, 619). 

YII. Joint bond by partners* — ^At law, the repre- 
sentatives of a deceased partner are not liable to 
the joint engagements of the firm, whether con- 
tracted by bond, bill, note, or otherwise; but all 
actions thereon must be brought against the sur- 
viving partner or partners alone. In equity, how- 
ever, a partnership debt constitutes the several 
contract of each partner, consequently the joint 
creditors have a claim upon the assets of every 
deceased partner for their respective demands (Lane 
v.. Williams^ 2 Vernon, 277, 292 ; Bishop v. Church, 



8 Atkyns, 261 ; Devaynes v. Noble, Sleech's Case, 
1 Meriv. 568). This equity arises incidentally from 
the right among the partners themselves to have the 
assets of the deceased partner applied in discharge 
of the joint obligations. But the principle, it has 
been said (Sumner v. Powell, 2 Meriv. 80 ; 8 
Jarman's Convey, by Sweet, 287), extends only to 
debts contracted by the partners in the course of 
their joint trade, and not to engagements entered 
into by them aUunde. But in a more recent case 
(Thorpe v. Jackson, 2 You. and ColL 558), the 
restriction of such principle to mere mercantile 
transactions has been denied (8, Jarman's Convey, by 
Sweet, 276, 284; 7 Id. 49, 50). It was formerly 
considered that in order to entitie a joint creditor to 
come upon the personal representatives of a deceased 
partner, it should be shown that the surviving part- 
ner was insolvent (see 2 Williams on Executors, 
1240, 2nd edit. pi. 1489, 4th edit. ; 1 Meriv. 580 ; 8 
Id. 619 ; 2 Russ. and Myl. 495 ; Wilkinson v. Hen- 
derson, 1 MyL and Ke. 582). But it is now (ae- 
cording to the last edition of Williams on Executors, 
pp. 1483 — 1486), the general opinion that the joint 
creditor may resort to the assets of the deceased 
partner in tiie first instance. 

Yin. Surety in bond, — A person joining another 
in a bond as a mere surety for the latter should for 
his indemni^ against his obligation obtain a warrant 
of attorney authorising him to enter up judgment 
against the party for whom he is surety. 

IX. Mines under lands conveyed. — ^If after lands 
are conveyed in fee mines or minerals are disisovered 
thereunder, tiie purchaser will be entitied thereto. 
The maxim is cujus est sohim ^us est usque ad cceium, 
which applies both upwards and downwards (1 Steph. 
Com. 168, Srd edit. ; Key, div. ** Conveyancing,** 
p. 3, 8rd edit.). 

X. Conveyance by tenant in tail in remainder.-^ 
The assurance may be by deed inrolled, to which A., 
if he took his life estate under the same assurance as 
that which created the entail, must give his consent, 
unless, indeed, the tenant in tail is also entitied to 
the immediate remainder or-reveruon in fee. It is 
assumed that A.'8 lifo estate is not to be merged 
(8 & 4 Wm. 4, c. 74, s. 84 ; 1 Steph. Com. 54% 
549, 2nd edit. ; Key, div. *^ Conveyancing, p. 89^/ 
8rd edit.). 

XI. Examining title deeds. — In examining an 
abstract of titie with titie deeds, tiie attention should 
be particularly directed to the descriptions of the 
parties, the recitals, the parcels, and the covenants 
for quiet enjoyment, free firom incumbrances, which 
frequenUy lead to incumbrances and fiicts which 
have been suppressed. This should be particularly 
attended to, as a purchaser is bound by every deed 
or fact to which an instrument in his possession leads 
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by recital or description (see Sogden's Vend, and 
Parch. 437, 11th edit.). Th^ solicitor most also 
scmtiniae the ezecation and attestation of deeds and 
wills, the receipts indorsed, and the stamps ; and he 
should carefhllj peruse all settlements and wills 
from beginning to end, in order that no clause that 
can possibly affect the title may escape (1 Jarman 
and Byth. Convey, by Sweet). 

Xn. Title deeds not in vendor's passession.'^'WheTe 
th^ title deeds are in the hands of a third person, 
who will not part with the possession of them, the 
purchaser's solicitor must attend such third party ; 
the expense of the journey, however, in the absence 
of stipulations to the contrary, will have to be paid 
by the vendor, as the additional expense thereby 
occasioned (1 Sugd. Vend, and Purch. 448, 11th 
edit ; 2 Law Stud. Mag. N. S. Supp. p. 42 ; Dart's 
Vend. 225, 2nd edit. ; l' Jarman's Convey, by 
l^weet, 99). 

XIII. Attested copies — Instruments of record, — 
The instruments being of record, the purchaser is 
not entitled to attested copies (Cooper v. Emery, 
1 Phill. 388 ; Key, div. " Conveyancing," p. 166, 
3rd edit.). 

XIV. Incumbrances — Searching, — ^With a view to 
postpone searching for incumbrances it is advisable 
to ask the vendor, or his attorney, whether there 
are any incumbrances which do not appear on the 
abstract ; for if he answer in the negative, the search 
for incumbrances may be postponed until imme- 
diately before the execution of the conveyance ; and 
ifthere are any incumbrances, and the purchase cannot 
be completed on that account, the purchaser can 
recover all his expenses from the vendor (Richards 
V. Barton, 1 Esp. N. P. C. 268; Sugd. Vend, and 
Purch. 669, 11th edit.). It may be observed, that 
it is absolutely necessary to search for incumbrances 
immediately before the conveyance is executed, and 
particularly for judgments, as they may be entered up 
unknown to the purchaser just before tbc completion 
of the purchase. However, should any judgment 
be entered up afler the purchase money, being an 
adequate consideration, is actually paid, equity would 
relieve the purchaser against the judgments, not- 
withstanding they were entered up previously to the 
execution of the conveyance ; the vendor being, in 
equity, only a trustee for the purchaser, and a jndg- 
mant being merely a general lien, and not a specific 
lien on the land (Sugd. Vend, and Purch. chap. 12, 
pi. 32 ; Finch v. Earl of Winchelsea, 1 P. Will. 
278; Prior v. Penfraze, 4 Price, 99; Ncate v. 
Marlborough, 3 Myl. and Or. 417 ; 1 Prcst. Abst. 
191 ; 3 Id. 318, 824, 834, &c). 

XV. Judfpnents — Leaseholds. — Leaseholds arc not 
bound by the mere registry, without notice, of a 
judgment; the writ of execution must be delivered 



to the sheriff to bind them (2 Law Stud. Mag. N. S. 
Supp. 43 ; Key, div. ''Conveyancing,*' pp. 149, 160, 
8rd edit). The statements in Sugden (p. 667, 11th 
edit), and in Dart (p. 260, 2nd edit), apparently to 
the contrary, are not really so. The searches for 
judgments should be made at the Common Fleaa 
Registry Office, in Eolls Garden, and the County 
Court Registry Office (1 Law Chron. xviii) and in 
the Register Counties at the regbtry office, in the 
county (Key, div. " Conveyancing," pp. 150, 151, 
Srd edit) 

EQX7ITY (ante^ p. 189). 

L Enforcing Decree, — A decree of a eonrt of 
equity may be enforced, either by writ of attachment, 
serjeant-at-arms, and sequestration, or by writ of 
assistance. The party must, however, be first 
served with the decree (order of 11th of AprO, 
1842). By 1 & 2 yic. c. 110, and the orders of 
May, 1839, where the decree or order is for payment 
of money or costs, &c., the party to whom same is or 
are Ordered to be paid, may, liter the lapse of one 
month from the time when such order for payment 
was duly passed* and entered, sue out one or more 
writ or writs of fieri fadas^ or writ or writs of elegit 
(5 Beavan*s Rep. 228; Prac. £q. 816). When the 
decree is against a peer or other person, having pri- 
vilege of Parliament, instead of an attachment, b 
sequestration issues. If the delendant is a corpora- 
tion, a distringas issues, which is followed by a 
sequestration. By 1 Will. 4, c. 36, a. 15, r. 15, 
when any person is directed by decree or order to 
execute any deed, or other instrument, &c., and shall 
refuse or neglect to do so, and shall have been com- 
mitted to, or detained in custody for such contempt, 
and shall remain in prison, the court may, upon 
motion or petition, and upon affidavit that such 
person has, after the expiration of two calendar 
months from his committal or detainer, again refhsed 
to execute such deed, &c., order or appoint one of 
the masters in ordinary or extraordinary to execute 
such deed, &c., in his name, and to do lUl necessary 
acts. Notice thereof is to be given to the adverse 
solicitor within ten days, and the party is to be 
considered as having cleared his contempt, except as 
regards the payment of the costs of the contempt 
(2 Dan. Pract 1050, 2nd edit. ; Pract Eq. 325, 326). 
11. Exclusive jurisdiction of equity. — Some of the 
cases in which courts of equity alone can grant 
relief are, the cancellation and delivering up of do- 
cuments, specific performance of agreements (see, 
however, 1 Law Chron. 817, 318), perpetuating 
testimony, the enforcement of trusts, redemption of 
mortgages, arrangement of rights of creditors and 
legatees of a deceased person, superintendence of 
lunatics and of charities (as to which, however, the 
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ehari^ oommiasioneTs exerdsu some 'oontrol), relief 
finom penalties and forfeitures, and the protection of 
married women and infimts (Key, div. 'VEqaity,*^ p. 
7, 3rd edit ; 8 Law Stud. Mag. N. S. Supp. pp. 28, 
87; 2/^.290—292). 

nL Conewrraa juriadietloiL— The courts of com- 
mon law and of eqni^ have concurrent jurisdiction 
in some instances. Li some cases of fraud, courts 
of equity and of common law have concurrent juris- 
diction (See Thoroughgood*s Case^ 2 Coke's Rep. 
9 a; 1 Fonbl. Treat. Eq. b. 1, c. 1, s. 8, n. /). 
Again, though in the cases of accidents courts of 
equity have juri8dictioi|i, yet, in many instances, 
courts of common law Will furnish a remedy. Such 
are the instances of the loss of deeds, mistakes in 
receipts or accounts, wrong payments, deaths which 
make it impossible to .perform a condition literally, 
&c. (3 filack. Com. 481 ; 1 Stoiy*8 Eq. Jurispr. c. 
8). Trusts are said to be the proper objects of the 
jurisdiction of courts of equity, yet some kinds of - 
trusts are cognisable in courts of law, as deposits 
and all manner of bailments, &c. (Woodd. Yin. 
Lect L 7, pp. 208, 290 ; 1 Story's Eq. Jurispr. s. 80). 
Courts of equity hare concuixent jurisdiction in 
cases of dower, though this was formerly doubted' 
(Fonbl. Treat. Eq. b. 1, c. 1, s. 8, n. (/); Curtis v. 
Curtis, 2 Bro. C. C. 884; Princ Eq. 159). The 
difference in the relief given by the courts of com- 
mon law and those of equity is that at law only the 
case of the party suing is considered^ but, in general, 
courts of equity require all the parties interested 
directly or indirectly to be before them, either 
actually or by representation, in order to make a 
complete decree, so as not to require another pro- 
ceeding by any other party interested. 

IV. Feme coverfs intere8t.~^TbiB is a very vague 
^cation. A court of common law would not deal 
with an interest to which a married woman might 
become entitled, but a court of equity would secure 
it, if possible, for her benefit, under the provisions 
of any settlement executed or agreed to be executed, 
or, if none such, then under the doctrine of her 
equity to a settlement, as to which see 1 Chron. pp. 
9, 87, 200, 272, 872, 459. 

V. Wardofcourt^SetUement'^Althovif^wthB.re 
consulted the various books of chancery practice and 
treatises, including Martinis Conve3rancing, Bythe- 
wood by. Jarman, Macpherson on Indfants, Maddocks' 
Chancery, and also many reports, we yet are unable 
to give a satisfactory answer to this question, which, 
however, the examiners appear to think an articled 
clerk should be able to give an answer to without 
consulting any works. Li 4 Martin (p. 467, note), 
it b said: '*It was stated in the master^s report in 
the case of|Chas8aing v. Parsonage (5 Ves. 18) that 
where the husband has no fortune to settle, the court 



has thought fit, upon the treaty for the marriage, to 
narrow the husband's interest to one half ol the. pro- 
duce of her fortune, in case he survives her and there 
are no children.** The best statement, and probably 
the most accurate one, is to be found in JBennett*s 
Practice of the Master's Office, at p. 122, in which 
it is said that the jKttlement should be of one-fifth 
of the dividends and interest of the property upon 
the husband, and the/esidue upon the wife, for her 
sole and separate use during the j<mit lives of her- 
self and her kusband, with a clause to prevent 
anticipation, and a power to the wife to give another 
one-fGfth to the husband by will, the residue, subject 
to a provision for maintainance, to accumulate, and 
with the principal to go to the children at their 
respective ages of twen^-one or day of marriage ; 
a power to the. wife to settle upon such after-taken 
husband (in case he should survive her) any pro- 
portion of the dividends not exceeding one moiety 
thereof for his life. In case' of no children, the 
husband surviving, the limitation, as, in defiiult of 
appointment, to her next of kin, exclusively of her 
husband (see Wynch v. James, 4 Ves. 886 ; Wells 
' V. Price, 5 Yes. 898 ; Long v. Long, 2 Sim. and 
Stu. 119 ; Bathurst v. Murray, 8 Ves. 74 ; Cave v. 
Cave, 15 Beav. 227). But the above applies to the 
case of a marriage where the husband had [^operty 
(sef 2 Turner's Chanc. Prac. 481). Where a waid 
had married without leave, her husband being 
ignorant' of the wardship, and her fortune was 
ji8,700, the court approved a settlement, under 
which the husband took a life interest after the 
wife's death in a moiety of her property, determinable 
on his marrying again, or insolvency, &c., and 
directed £500 to be advanced to him on his bond 
(Richardson v. Merrifield, 4 De Gex and Sm. 161 ; 
but see Martin v. Foster, 19 Jur. 887 ; 1 Law Chron. 
124, 200, 204, 296, 298, 876). 

VI Appointment to usee. — On such an appointment 
as that in the question, B. would have a legal fee, 
C. an equitable life estate, and D. an equitable 
tenancy in tail, with, until equitable entail was 
barred, an equitable reversion in fee in A., as we 
assume that he has the fee in defiiultof appointment, 
or so far as any appointment shall not extend. 

Vn. DevUe of an estate charged tcith a mortgage, — 
Though formerly different (see Key, '* Equity,*^ 
p. 28, 8rd edit.), yet now, by the 17 & 18 Vic. o. 
"118 (set out 1 Chron. p. IM) the devisee must bear 
the mortgage debt, and not the personal estate (1 
Chron. 154, 170, 408). 

Vm. Election. The doctrine of election in courts 
of equity as to wills is this (see Burt. Comp. pi. 
1562 ; 16 Jur. 984), that where a testator has, by 
his will, di^KMied of the estate of another, to whom 
he has also, by his will, given other property. 
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whether immediately, or remotely, or eontingently, 
whether of value or not of value, real or personal, 
the party shall not be permitted to enjoy any bene- 
fit under the will, without relinquishing his claim 
against it, but shall be put to his election ; and if 
such devisee or legatee labour under any disability, 
as infancy or coverture, the court will refer it to the 
master to inquire whether it will be most beneficial 
for the party to take under or against the will, and 
decree accordingly (2 Fofibl. Treat. £q. 825, 326, 
2nd edit ; 2 Story's £q. Jurispr. i. 1082, et ieq. ; 
Gretton v. Howsrd, 1 Swahst 441| note). Where 
the devisee elects against the will, there is not, it 
seems, an absolute forfeiture ; but there is a duty of 
compensation (at least, where the case admits of it) 
or its equivalent ; the surplus does not devolve as 
an undisposed of residuum, but belongs •to the 
donee. " The equity of the court (says C. J. De 
Grey) is to sequester the devised interest qttosque^ 
till satisfiiction is made to the disappointed devisee** 
(see and compare 2 Story's £q. Jurispr. s. 1086; 
Tibbetts v. Tibbetts, 19 Yes. 662 ; S. C. 2 Meriv. 
Rep. 96 ; per Ld. Eldon in Green v. Green, 19 Yes. 
667 ; 2 Fonbl. 826, note, 2nd edit ; Sugd. on Powers, 
c. 6, s. 2, pp. 880, 881, 8rd edit). This can only 
be done in equi^, and, indeed, the whole doctrine 
of election (which is by no me^ns confined to wills), 
though not unknown to the law, is properly of 
equitable cognisance (Per Lord Redesdale, in 2 
Scho. and Lefr. 4M); 1 Swanst 425, note ; Princ 
jBq. 820 ; 8 Law Stud. Mag. N. S. Supp. p. 180). 

IX. EquitabU mortgage. — ^An equitable mortgage 
is where the mortgagee has no legal conveyance at 
all, or one that is invalid, or does not pass a leg^ 
estate ; but the most usual kind of mortgage intended 
by the term ** equitable mortgage " is that which 
arises by the deposit of title deeds, which is gene- 
rally accompanied by a writteh memorandum, 
though the mere deposit of the deeds without a 
word passing will suffice (Jarman's Convey, by 
Sweet. 109—186 ; 8 Jur. 762, 763, 860—862 ; Princ. 
£q. 808—306; Keys v. Williams, 2 J\ir, 611, 612 ; 
S. C. 8 You. and ColL 55; 1 Steph. Com. 263, n. 
(d), iBt edit ; p. 290, n. (d), 2nd edit). It seems, 
that even where there is no bankruptcy, the holder 
of an equitable mortgage may, upon a bill filed, ob- 
tain a decree either for an absolute conveyance and 
foreclosure, or for a sale (4 Deacon's Rep. 78 ; see 
Cocker v. Garratt, 4 Law Stud. Mag. No. 37, N. S.), 
the court allowing the defendant riz months to 
redeem (see Parker v. Housefield, 2 Myl. and Ke. 
419 ; 3 Jur. 860), and in the case of an infant, of 
course, after coming of age, unless a sale should be 
thought more beneficial, in which case no day is 
given to the infant (Hutton v. Mayne, 3 Jon. and 
Lat. 586 ; 1 Law Stud. Mag. N. S. 294, explaining 



Price T. Garvtr, 8 Myl. and Cr. 157, and overmling 
CUbbom V. ForstaU, 5 Ir. £q. Rep. 581> 

X. Production qf tide deeds 6y mortgagee* ^^ A 
mortgagor eannot require the mortgagee to produce 
title deeds except by paying, or ofiering to pay him, 
off (2 DanieU's Pract. 1688—1685, 2nd ed. ; Rrowne 
V. Lockhart, 10 Sim. 420). 

XI. iSte/w of a Chancery niif.— The progressive 
steps of a Chancery suit commenced by bill up to 
the hearing are as fi>llows : the filing of a printed 
copy of the bill, preceded, if an injunction, &c., be 
prayed, by a written copy ; the service thereof on 
the defendant ; the appearance of the defendant ; the 
filing of interrogatories to the bill and service of a 
copy thereof on the defendant or his solicitor; the 
answer, demurrer, or plea of the defendant; the 
obtaining of time to answer, if needed, which is 
almost invariably the case ; the inspection of docu- 
ments in the possession of either defendant or plain- 
tiff; the plaintiff is then advised on the suffideney 
of the defendant's answer, and if not deemed suf* 
ficient, exceptions are taken, set down, and argued 
in court ; the plaintiff either sets the cause down 
without filing replication, and in that case gives a 
notice of motion for a decree, or he files a replication } 
the parties then enter into evidence, which may now 
be wholly or partly affidavit or oral, and afterwards 
the cause, being set down, is brought on fi>r heAring. 

XII. Toting evidence.— -The practice of taking 
evidence in equity by interrogatories is abolishe d , 
except that the court may order any particular wit- 
ness or witnesses to be so examined. In the absence 
of such direction the evidence is taken either by 
affidavits or by oral examination before exa^nnera 
(15 & 16 Vic. c. 86, ss. 28, 29). Siiice this act the 
drders of the 13th of January, 1855, have directed 
that when issue is joined the plaintifis and defisnd- 
ants respectively shall be at liberty to verify their 
respective cases, eitiier wholly or partially, by 
affidavits, or wholly or partially by the oral exami- 
nation of witnesses (see 1 Law Chron. 837, 888). 

Xm. Mortgage, how viewed at Jaw and eqidtg. — 
A mortgage in the eye of a court of law is i^ convey- 
ance of the estate subject to its being divested on 
payment at the day; the land is regarded as the 
principal, the debt only as an accessory. In equity 
the mortgage is but a partial disposition, or, rather, 
incumbrance ; it is there looked on as a debt, the 
land being a inere surety or security fi>r the payment 
of tiie money (Key, div. " Equity," p. 27, 3rd edit.). 

XIV. Tenant/or life paying off mortgage. — Where 
a tenant for life pays off a mortgage he will be en- 
titied to the bei\efit of it, but it is best to take an 
assignment or transfer of the mortgage for his own 
benefit (see Story's £q. Juris, pi. 486; MerriC 
Watiuns, 267). 
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XV. IVrdUiM monejf o/seUUd ettate^pken 5y rot?- 
way 0o»|Kmy.— By the Lands ClaasM Conaoiidation 
Aet, 1846, 6. 69*, where the pnrehase or compenia- 
turn money for lands taken or damaged by a pabUo 
company amoonts to £200 or upwards, the money 
paid into the bank may be applied — ^1, in the pnr- 
chaae or redemption of .land-tax, or the disehaige of 
any debt or ineombrance affecting soeh land;- S, or 
in the pnrehase of other lands to be settled to the 
old asea ; 8, or if the money be paid in tespeet of 
bnildings tdken or iigared by the works, in removing 
or repladxig soeh bnildings, or substituting others in 
their stead; 4,, or in payment to any party becoming 
absolutely entitled to such money. 



ABTICLED GLEBES'. 



Although we thought we had, in alittle paragraph 
at p. 161, given ample explanation respeetingihe 
Hterazy examination (so we call it, to distingnish it 
ftom the one on law), that it would not apply to any 
but ykters artided derks, we hare received many 
eommunicatjons from present derl;s expressing their, 
fears that, as. they had not been examined in law* 
they would have to undergo the literary examination 
We repeat, that' only clerks her^fUr artided are to 
be subject to the literaiy examination, and we may 
add, that at present such cTamination is bat in eon- 
telnplation, as the proposal has not yet been made 
to the judges, or, at least, has not been adopted l^ 



We frequently are requested to give inlbrmatioa 
rejecting articled derks, their service and admis- 
sion ; in fhture, when the inquiries are of. suffident 
gennal interest, we propose to give insertion to 
them here :— 

1st. Can an artided derk, whose term will expire 
the first part of September next, be examined in 
Trinity Term next-'that is to say, conditionally? 
If not, must he give lyitice in Trinity Term of hiain- 
tentlon to oflbr himself for examination in Ifiehad- 
masTerm? 

[This is a matter of mudi importance to artided 
derks, and having often been asked the same ques- 
tion, we have made a pdnt of sending to the Law 
Bistitntion, and have there been informed that the 
derk coaaof be examined until llfiohaelmas Term. 
We do not thinly this is strictly correct, at least, not 
where the derk has actually served his whole time, 
but we know that it luto dways been the condusioh 
arrived at and acted on by tiie secretary to the In- 
corporated Law Sodety]. 

Snd. As his first master died suddenly,and two or 
three months elapsed before an assignment could be 
completed,' will Uie exammers compel him (o oiter 



into firesh articles for such two or three m<mths? It 
is. thought not, as the derk, prior to his being 
artided, had been severd years in the same office 
under the sdidtor to whom he wlw artided, and had 
charge of the office during the two, or three months 
above mentioned. There will alio lapse about two 
months between the termination of his artides and 
the examinati<m. Under all the droumstances, what 
will be the best course to adopt? 

[The foct of the deriE having been in the office 
severd years prior to the artides will not be of 
avail ; but if the derk has continued to 9$rve the 
sdicitor for the two or three months of intenegnumit 
will suffice ; but the mere fiMst Uiat the two or three 
mimths have elapsed since termination of theartidea 
will not suffice]. 

8rd. Who is the proper person to make the neces- 
sary affidavits as to due service under his first 
master. T. E. 

[The derk is the proper person in dl cases to 
make the affidavit of due service]. 

Would you kindly favour me with your opinion^ 
Whether it is dbtobudtf necessary that the affidavit 
of due execution of artides of derkship should be 
made by the master and a derk (not the one 
articled), or whether it would be sufficient for toh 
derk onin to make the affidavit (he being a witness 
attesting the signatures of the parties) and stating 
that the sdBdtor to whom the derk is articled was 
duly a^tted, fto.^ the artides of derkship having 
been entered hito m 1869. And if the k^er made 
defoetive, how to remedy same. 

OmcBOBr. 
Nora.— We see no difficulty about the matter: 
the act (6 & 7 Yic c. 78. s. 8) requhres the attorney 
to whom the^ derk is bound to make, or procure to be 
madej an affidavit of such attorney having beefi 
admitted ; it is therefor^ sufficient if any person^ 
who can, swears that the attorney has been duly 
admitted. We know that in point of practice it 
often occurs that a third person, t. s., the attesting 
witness to the signatures of the attorn^ and cleric, 
takes upon himadf to swear that the attorney has 
been duly admitted, though some more scrupulous 
persons make the attorney himself depose to that 
matter.— Eos. 



THE BILLS OF EXCHANGE SUMMABY 

ACT. 

(ante^ pp; 68—66). 



This act is now in operation, and, as will be seen 
by our summary, some dedsions have already taken 
place upon it In addition there is the great point 
as to costs, there being no mention of them in the 
form of indiwsement on the writ given by the statute, 
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Some penons have sapposed this to be nimeceflsary, 
for that the attorney might put on a separate indorse- 
ment of the costs, but tiiis has not met with general 
aooeptance, others seem to think that the legislature 
intended Uiat persons availing IhemseWes of the 
summary remedy given by the act should do so at 
their own expense in case the defendant paid within 
the time limited by the indorsement. But this seems 
scarcely probable, and it would seem that the omis- 
sion of the coats was an oversight. Already one 
application, at least, has been made to the court 
respecting this costs question, and before long 
some decision on it must be arrived at by the courts* 
and if it be decided that costs cannot be claimed it 
will render the act almost a dead letter, for parties 
wfll not avail themselves of a proceeding for which 
they will have to pay out of their own pockets. 
In the Legal Observer of the 17th of November we 
find the following observations and statements, 
which may be serviceable to our readers : — 

^' Amongst the Common Law Practitioners much 
doubt still continues on the subject of the new 
snmnuvy procedure on the BOls of Exchange Act, 
in regard to the right of charging the amount of the 
oocts of the writ of summons, on payment of which 
within />ttr days, with the principal and interest, or 
the balance of the bill or note, proceedings may be 
stayed. In many cases, in consequence of this doubt, 
the former mode of proceeding is adopted; but 
several practitioners fill in the blank of the number 
of days, and insert such costs as were allowed under 
the Common Law Procedure Act, according to the 
distuiee at which the writ had to be served or the 
charge for agency. Only one case on a rule nisi has 
yet come before the court which we shall presently 
notice. 

''There may be doubts regarding the necessity of 
making rules and orders to render the matter clear, 
because ere long the point will be judicially decided 
on the construction of the new act, aided by its in* 
eotporation with the Common Law Procedure Acts 
of 1863 and 1854; but it will be recollected that it 
is somewhat perilous to apply to the court on the 
, Bulgect, for it is not likely that the defendant who 
resbts the payment of a reasonable charge will be. 
allowed the costs of the application; and in all 
probability the plaintiff would be allowed to amend 
the indorsement — if perchance the indorsement 
should not be sanctioned. 

«'' The better opinion,'" so to apeak, of Westmin- 
ster Hall, we believe to be, that the indorsement of 
oostSf either by express rule of court, or by the 
eoneurrent decision of the superior common law 
oourts will be sanctioned and approved, as the 
manifest intention of the legislature. It could never 
be intend^ to give (aa tue act professes) the holder 



of a dishonoured bill a better and speedier remedy 
than formerly at his oum expense^ and thus relieve 
the defaulter of all the costs of his breach of con- 
tract. Surely this is too absurd to be even suggested. 

** Summons to stay proceedings on payment of ddU 
toithout costs. — ^In his lecture in the hall of the In- 
corporated Law Society, on Friday last Mr. Kerr 
mentioned an application under the statute which 
had on that day been made at chambers. The 
summons was taken out by the defendant, and called 
upon the plaintiff to show cause why, on payment of 
the amount of the bill and interest and expenses of 
noting (no costs being mentioned), further procee- 
dings should not be stayed. On examination, it 
appeared that the writ was endorsed exacUy in tiie 
form prescribed by the statute. No costs were 
claimed by the endorsement, and the number of days 
was left blank as in the form given in the schedule. 
Mr. Baron Martin said he thought the writ irregular 
by not having the blank for the number of days filled 
up, and he said that *' four '* ought to be inserted as 
in ordinary cases. This objection, however, was 
not taken by the defendant, and ultimately the learned 
Baron made an order that the plaintiff should be 
at liberty to amend the writ as he thought fit, so as 
to leave the defendant to take the opinion of the 
court. Mr. Baron Martin declined to interfere; 
but he suggested that the writ, besides the endorse- 
ment giving a eopy of ih« hill required by Ihe statute, 
should be amended by having the indorsement re- 
quired by section 8 of the Common Law Procedure 
Act, 1854, also inserted. It was in explaining the 
oljeet and effect of this indorsement, that Mr. Keir 
mentioned what had occurred at chambers, and we 
deem the suggestion of Mr. Baron Martin of so much 
importance that we feel bound to call the attention 
of our readers to it. In tiiis indirect way, the diffi- 
culty as to " costs *' may perhaps, be got over. In 
addition to this, we may mention that Mr. Banm 
PkUt and Mr. Justice Crowder^ as the judges of the 
Common Pleas of the County Palatine of Lancaster 
made rules at the August assises, in which (after set« 
ting out several provisions of the new act) the in- 
dorsement of the writ is amended by inserting in the 
blank of the schedule ybur days, and adding to su^ 
indorsement '^ ' X for costs.'' " 

We trust the other judges wUl concur in this con- 
struction of the statute, and make rules and orders 
for canying the new act into effect, under the ample 
powers of the Common Law Procedure Acta, yi^ 
which this act is incorporated. 

It wiU be observed that the defect only extends to 
the costs of the writ, and that only in case the der 
fondant should pay on being served with the process, 
for if he fiiils to -pay within the time limited by the 
notice on the writ, the plaintiff will, on ngning 
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judgmentf be entitled to his costs. As to these we 
maj obsenre that the masters have fixed the costs 
of the final judgment for defiMilt of appearance, as 
follows : — 

^^AstoCoUt^ fre.j under ike BUla of Exchange Act— 
In pursuance of the " Summaiy Procedure on Bills 
of Exchange Act, 1855,^^ we the undersigned Masters 
of the Superior Courts of Common Law, have 
fixed, subject to the approval of the Judges of the 
said courts (which has since been given), the. 
Ibllowing sums for costs, to be allowed in cases in 
which the plaintiff has signed final judgment ibr 
defimlt of appearance, via : — 

"Above £20. 
«« Agency on country cases, including 

mileage • £4 

Town cases ..'. 8 8 

>* Under £20. 
*' Agency on country cases, including 

mileage £3 2 

Town cases 2 14 0** 



LAW KEPORTING— WEEKLY BEFORTEE 
DIGEST. 



The editors of the Weekly Beparter have issued their 
annual digest of cases from Michaelmas Term, 1854, 
to the sittings after Trini^ Term, 1856, as reported 
in their own and oth«r legal reports. The volume 
18 a very usefiil one, and gives a good idea of the 
extent of information to be found in the Weekly 
Reporter itself, as a very considerable proportion of 
the cases is to be found in that work. They have 
also issued the title-page, of the volume of the 
Beporter lOT 1854—1855, with tables of names of 
cases there reported, and having reference to con- 
temporaneous reports where th^ decisions have 
appeared. A glance at the table of cases will show 
that in the greater number of instances the decisions 
are reported in some six or seven different reports — 
t. e., that the profession are burthened with so many 
reports of some of the decisions, and it will be found 
that in not a few of these cases the points decided 
were by no means important. Our present otrject is 
to call attention to the preface given with this table 
of cases, in which the editors say : — 

** The Weekly Beporter was originally commenced 
for the purpose of supplying an important deader- 
atian in professional literature. The want of an 
accurate and succinct aooount of cases decided in the 
superior courts, published in a cheap form rud at an 
early period, had been long felt ; and the attempts 
which had been made to meet it were either of too 
ambitious a character, or encumbered with other 
matter without interest for the profession generally. 
Ftom all "uch objections the Weekly Reporter is 



free; and although aiming primarily at supplying 
the desideratum above mentioned, it has succeeded in 
furnishing a body of trustworthy reports, which 
will be scarcely superseded by slower and more 
extensive publications. The very circumstances 
under which the reports are produced tend to ensure 
their practical character. No time is allowed for 
any of those elaborate processes by which cases are 
manufactured and almost created by the ingenuity and 
diligence of the reporter^ and every fact, relevant or 
irrelevant, scrupulously set forth. The attention of 
the reporter who has immediately to produce his 
record must be steadily directed to ascertsin what 
is necessary and essential in the case presented to 
him, and he is under no temptation to allow his 
ingenuity to run riot or to stuff his report with accumu- 
lations of all sorts of matter. In all these respects, 
firom the unwearied zeal and diligence of the re- 
porters, the Weekly Reporter has been successfiil ; 
and the position which it occupies may fiurly be 
considered as resulting not only from its lowness of 
price and rapidity of publication, but fit>m its really 
fUmishing valuable and satisfiu^tory reports of cases 
decided in the superior courts of equity and law. 

At the present moment the subject of law report- 
ing is in a somewhat precarious and unsettled state. 
The old sjTstem, dragging its slow length along, is 
universally condemned— a result mainly attributable 
to the appearance and success of the Weekly 
Reporter. Various new schemes have been pro- 
posed—joint stock companies — officers appointed by 
the Crown — an index expurgatorius adopted by the 
courts, and several other prqjects of greater or less 
wisdom. But whatever the results of present move- 
ments may be, they wiU scarcely touch tiie liberty 
of unlicensed printing, and the Editors of the 
Weekly Reporter feel that, as long as they are 
favoured with the services of gentlemen of the same 
ability, learning, and industry as those who now 
supply the reports, their publication must stand its 
ground amidst all mutations, and that its unques- • 
tionable advantages and acknowledged merits — ^its 
rapidity, its cheapness, its accuracy, its soundness, 
its pareful Digest and its copious references, must 
command success." 

The references to other reports in which the cstes 
'* are manufactured and almost created by the inge- 
nuity and diligence of the reporter,** and the state- 
ments that a reporter of the Weekly Reporter is not 
under the temptation to allow bis '^ ingenuity to run 
i^ot or to stuff his report with accumulatinos of all 
sorts of matter,'* are very good hits, though it may 
be thought not very kmd of the editors to allude to 
the defects of their contemporaries, or to puff their 
own reports at the expense of the others. Ihe fact 
is thab reporting is in a sad condition, and all con- 
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eemed in it know so, but the diffictd^ is to find an 
efiectnal remedy. In the meantime it is well to keep 
the snbjeet before the attention of the profession. 

SUMMARY OF DECISIONS. 



OOHYXTANOINO AXD BQUITT. 

ELECTION.— TFtO—TflcU it an dedum to take 
iKnder a wiU f— Two things are essential to eonstitate 
a settled and eondnded election by a person who 
takes an interest nnder a will which also disposes of 
property belonging to that person: there must be, 
in the first place, knowledge on the part of the 
person pnt to his election of the nature and extent 
of his rights ; and in the second pkce, there must 
be an intention to elect Howeyer, as Alexander 
C. B., in Edwards v. Morgan (18 Price, 782), said, 
"a party can never be held by the court to have 
made an election and to be bound by it, where it is 
not clear that he was fully apprised of the nature 
and extent of his own rights, as well as of those of 
the person claiming against him and who seeks to 
compel him to elect, and that the election ought to 
have been made, and was actually made, and that it 
was apparent from the acts and conduet of the 
party.'* This gives a rule for determining whether 
or not an election has in any given case been made. 
The fbllowing ease shows what amounts to an 
election : — ^Previously to the execution of his will, 
a testator transferred a sum of consols, then standing 
hn his own name, into the joint names of his wife and 
himself. By his will, he bequeathed this sum of 
consols, and mH other stock of which he might die 
possessed, together with certain fireehold and lease- 
hold premises to his wife fOT life, with remainder 
over. Be gave his residuary estate to his wife 
absolutely, and appointed her sole executrix. His 
widow proved the will, and transferred the stock 
standing in their joint names into her own name, 
and added to such stock by subsequent purchases 
on h^ own account. The testator had no stock 
standing in his own name alone. The widow did 
not include the stock in the estimate of the testator's 
personal estate made for the purpose of probate. 
She enforced payment of money due to the testator's 
estate, which she retained for her own use, and shie 
entered into an agreement to surrender the leasehold 
premises. She also received the rent of one of the 
freehold houses, and resided in the other up to the 
time of her decease. In contemplation of her 
seeond marriage, she entered into an agreement to 
settie the whole of the stock standing in her own 
name intrust fiir herself for life for her separate use, 
with power of disposition by will She made her 
WiUi by which she gave her property generally to 



W. : Held, that under the eireumstances, and par- 
ticularly the fiKts of the receipt of the rents of the 
fireehold houses, to which, except mnder (he wiU^ the 
widow was not entitied, and that she continued so 
to receive them during her whole life, the widow 
must be taken to have known that she was bound to 
elect. : Held also, that she elected to take under the 
wilL WorOington v. WiguUam, 1 Jur. N. S. 1006. 

BQUITT FKACnCB. 

DISMISSAL OF BILL [1 Chron, pp. ftl, S89, 
805].— jSSrttm^ down ccnue where dtfendani hoe nai 
answered^Chaneery Amendment Aet^ sec. 27— '29(ft 
order of August^ 1852 — Coets. — In a case where a 
defendant was not required to answer, and had hot 
answered, and the plaintiff had not served notice of 
motion for a decree or set down the cause for hearing 
within three months, the court directed that the 
cause should be set down within seven, days or 
stand dismissed with costs ; and even if so set doimt 
the plaintiff should pay the costs of a motion to 
disnuss for want <tf prosecution. TFalers v.rAoraei 
26 Law Tim. Bq>. 57. 

LUNATIC— iifuioer o/commtttss, Undinghmaikt'e 
estate — Evidence— Doewmente admmbU wA nteemarQji 
conchuive in aU retpeets.—ln the foDowing case some 
discussion arose in the House of Lo^ as to the 
office and powers of a Lmuitic's Committee in referr 
enoe to lam ansirer boiag read against and being 
binding on the lunatic and his estate. Hie Lord 
ChanoeUor considered that the answer Muld not be 
read against the Imuttie so as to bind his estate, for 
the committee was nothing but a bailiff, deriving his 
authori^ flmn the grant of the Crown, whose duty 
it was to protect tiie rights and interests of the 
lunatic (Beverley's case, 4 Coke's Bep. 127 b). 
That grant conferred no estaU on the comnuttee, bat 
merdy gave him authority to do sueh aets as would 
protect the interests of the hmatic. His powers 
were limited to that purpose. A power to bmd the 
lunatic was not essential for his protection. It was 
conceded, his Lordship said, that the grandson of a 
person of weak mind not so fbllowed by inquiaitioa 
could not bind the psrty and in principle there was 
no difference between a committee and sueh a 
guardian. On tiie other hand Lord St Leonards 
was clearly of opinion that the answer of the com- 
mittee could be n^ so as to bind the lunstic, thdqgh 
possibly not conclusive on him —his Lordship ad- 
mitted that the committee was called a mere bailiff 
of the Crown, but he said it did not follow therefrom 
that they did not represent the estate in the diaraoter 
of committee : he was a bailiff for the purpose of 
accounting ; and though the grant did not vest the 
estate itself in the committee; it plaoed him on the 
footing of a representative of the lunatic and tiie 
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estate. His LodUhip referred to the following 
antlKHritiefl as sapporting bis views, Lering v. Cal- 
verley, Prec. Chanc 229 ; Freeman v. Grady, 8 Ir. 
£q. Bep. 137, /mt M. R ; Crawford v. Kemaghan, 
1 DnL and Warr. 195 ; 1 Dan. Prae. 246. This 
point was not necessary to be decided, but it was 
decided that as against the committee, who had be- 
eome entitled beneficially under the lunatic, and had 
become defendant to a suit in the place of the lunatic, 
his answer as such committee might be read against 
him; and (iirtber that though there had been no* 
replication, filed to such answer, it could not be con- 
mdered as conclusive, for there is no rule, either at 
law or in equity, compelling the court to take as 
eondttsive any statement made by either of the 
parties, merely because it was admissible in evi- 
dence. The fiu:ts of the case were as follows : — 
Mrs. P. filed a bill against S. and Y., the commit- 
*tees, and C, a lunatic, alleging that she had given 
moneys to C. to invest as trustee ; L. and V. put in 
their answer on behalf of C, admitting that Mrs. P. 
had for years put forward such a claim, and that S. 
on one occasion, in C.*s presence, wrote out a 
memorandum signed by Mrs. P., whereby the amount 
mlleged to be due was fixed, and setting forth the 
memorandum, but that S. believed that C. was 
then of unsound mind, and that S. had since, for 
the sake of peace, on C.'s behalf, paid dividends due 
on the amount so fixed. On G.*s death S. and Mrs. 
Y. were her administrators, and cm a bill of revivor 
being filed against them they admitted assets, and 
prayed kave to refer to the former answer of S. and 
Y. the committees, and craved the benefit thereof, 
and no replication was filed: Held, the answer of 
the committees could be read in evidence against the 
administrators, *vho were substantially the same 
tndividnals as the original defendants, but that it was 
not to be assumed as conclusive merely because no 
replication had been filed, and decree made accor- 
dingly that C. was a trustee for Mrs P., and the 
defendants must pay the amount fixed by the 
memorandum. Whether the answer of a committee 
of a lunatic can bind the lunatic in the life time of 
the latter? Per Lord Cranworth, that it cannot -, 
Per Lord St. Leonards, that it can. SianUm v. Per^ 
dwd, 26 Law Hm. Rep. 49. 

COM MOir LAW. 

STOLEN 'NOTE.^NegUgeni holder for value— 
^ofice.— By all the cases down to Gill v. Cubitt (3 
Bam. Or. 466), a person taking a negotiable instru- 
ment in good ftith.and for value is entitled to recover 
on it, although he may have the means of knowledge 
that it has been stolen, of which he has not availed 
himself^ and his title cannot be impeached by the 
infirmity of title of the person firom whom he takes 



it Not taking heed of the notice may be negligence, 
but that is not sufficient This principle has been 
applied to the case of a Bank of England note, and 
is one of some importance. Where in an action on 
a bank-note which had been stolen, the jury found 
the plaintiff was a bond Jide holder for value, that he 
had received a printed notice of the theft, but that at 
the time he took the note he had no knowledge 
though he would have had if he had properly takep 
care of the notice : Held, that upon Uiis finding the 
plaintiff was entitled to recover. Raphael v. The 
Governor and Co. of the Bank of England^ Week Bep. 
1855-6, p. 10 ; 26 Law Tim. Bep. 60 ; 

FIXTURES [1 Chron. p. 417].— 7Vo»«r /or /r- 
tures— Incoming and outgoing teaanr.— Generally 
speaking, fixtures are taken to be part of the freeholds, 
and not to be such diattels as are the subject of 
trover. Yarious exceptions have been ingrafted 
upon this rule, with respect to matters ornamental, 
and with respect to matters that are fixed for the 
purpose of being used in particular trades, or for 
various particular special purposes ; and as to these 
there are many distinctions, some of them nice and 
intricate enough, which have been established. 
(Colegrave v. Dios Santos, 2 Bam. and Or. 76; 
Pitt V. Shew, 4 Bam. and Aid. 206).^In Trappes v. 
Harter, (2 Or. and Mees. 153), Lord Lyndhurst is 
reported to have said that '*the screwing of a 
stocking frame to the fioor to keep it steady would 
not midce it a fixture,^* but this has been doubted 
(per Parke Baron in Marshall v. Lloyd, 2 Mees. and 
W. 456). In the following case, the plaintiff, an 
outgoing tenant, had left on the premises, which 
consisted of a warehouse, the following ^ures, viz. 
a crane, a bench, and a ladder. The -erane was 
screwed on to the warehouse top and bottom, to 
keep it steady, the bench had a flap, which was hung 
on a piece of wood nailed to the wall, and the ladder 
was fixed to the ground and to a beam above, and 
was the only communication between the ground 
and upper floor of the premises : Held, that there 
was nothing peculiar to these to exempt them firom 
the general rtde as to fixtures, they not being oma- 
mental nor fixed in any special, but quite in the 
ordinary, mode and for the ordinary use of the pre- 
mises to which they were affixed, and that they were, 
therefore, not such in respect of which an action of 
trover could be obtained. IVUde v. Waters^ Week. 
Bep. 54-5, p. 570 ; 1 Jur. N. S. 1021. 

GOMMON LAW PRACTICE. 

AMENDMENT [1 Chron. pp. 127, 163, 810, 
418]. — Declaration in trespass turned into one in case 
— Power to amend form of action at tnal [1 Chron. 
p. 16]— Cornnwn Imw Procedure Act^ 1854 (17 j- 18 
Vic. c. 125, 8. 96).— We have before (I Chron. 
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p. 65) alluded to the new practice of not inaerting 
the form of action either in the writ or the declara- 
tion, hut as will appear hy the following ease, the 
declaration must he properly framed just as though 
•the form of action were expressly stated. The 
court will, howerer, amend ^e defect where no 
iiyustice will result from it For hy sec. 96 of the 
Common Law Procedure Act, 1854 (17 & 18 Yic. 
c. 125) *'it shall he lawfrd for the judge sitting at 
nisi prius to an^end all defects and errors in any 
proceedings, and all such amendments as may he 
necessary for determining in the existing suit the 
real question in controversy between the parties 
shall be so made if duly applied for.'* This section 
extends the power of amendment given by sec. 222 
of the act, which by its recital is confined to mistakes 
and objections of forms (see 1 Chron. 16). Li an 
action of trespass to try the title to a close, it 
appeared that the close was in the occupation of a 
tenant of plaintiffs : — Held, that the judge had power 
under sec. 96 of the Common Law Procedure Act, 
185i(17 & 18 Tic. c. 125) to amend the dedaratipn 
by making it a declaration in case, instead of tres- 
pass. May T. Footner^ Week Bep. 55—6, p. 9; 
1 Jur. N. S. 1019.; 26 Law Tim. 58. 

BILLS OF EXCHANGE.— iSttfnmary Procedure 
on Bills of Exchange Act^ 1855 (18 ^ 19 Vie. c. 67 
tf. 1, 7; ante^ pp. 68 — ^y-AmendmeiU of indoree- 
metU on tmt— 15 ^ 16 Vie. c. 76, s. 20.— The 18 k 
19 Vie. c. 67, s. 1, enacts that ''fix>m and after the 
24th October, 1855, all actions on bills of exchange 
or promissory notes commenced within six months 
after the same -shall have become due and payable 
may he by writ of summons in the speciid form 
contained in schedule (A.) to this act annexed, and 
indorsed as ihereiA mentioned^ schedule (A.) after 
giving the form of writ, continues : — 

'* Indorsement to he made on the wrii before service 
(hereof. 

'^ This writ was issued, &c. 

'* Indorsement 

*^The plaintiff claims £ principal and in- 

terest \pr £ balance of principal and interest] 

due to him as the payee \or indorsee] of a bill of 
exchange or promissory note, of which the following 
is a copy : — " \Here copy bill of exchange or promissory 
note^ and aU indorsements upon tV].** A writ issued 
under sec. 1 of the above act by the indorsee against 
the maker of a promissory note, omitted the makers 
name in the copy of the note, indorsed upon it, as 
required by that ^section and schedule (A.). Upon 
a motion by the defendant to set aside the copy cf 
the writ served upon him, the service, and all 
subsequent proceedings for this defect, the court, 
under the 20th section of the Common Law Pro- 
cedure Act, 1852, which enacts that if any of the 



matters required by that act to be indorsed on pro- 
cess is omitted, the writ or copy is not to be void, 
but it may be set aside as irrogular, or be amended 
on application to the court or a judge, ordered the 
writ and copy to be amended, and the service to 
stand good, the phdntiff to pay the costs of the 
application. Knight v. Pocock^ 1 Jur. N. S. 1022 ; 
26 Law Thn. Bep. 61 ; Week. Bep. 1855-6, p. 10. 

BILLS OF EXCHANGE [anU, pp. 6a— 65]. 
— The Summary Procedure on Bills of Exchange Act^ 
1855, 18 ^ 19 Vic. c. 67— Zeave to defend^ exparU 
application. — ^The application under sec. 2 for leave 
to defend is an exparte application, but if the judge 
is dissatisfied with the affidavits, he will only grant 
an order nisi in the first instance, ^tch v. Glover^ 
26 Law TiuL Bep. 59. 

NEW TBIAL.— 17 fr 18 Fur. c. 125, *. 81— J«- 
sufficient stamp [1 Chron. 159].— The 17 & 18 Vie 
e. 125; s. 81, which enacts that " no new trial shall 
be granted by reason of the ruling of any judge that 
the stamp upon any document is sufficient, or that 
the document does not require a stamp,** does not 
apply where, on an objection being taken to the suf- 
ficiency of the stamp on a document, the judge, with 
consent of the parties, abstains from expressing an 
opinion on the point, and reserves it for the decision 
of the court above, who were to order a nonaoit if 
they should be of opinion that a stamp was necessary. 
Eames v. Smiihj 1 Jur. N. S. 1025; T^eek. Bep. 
1855-6, p. 9. 

BAinatUFTCT Ain> iksolysngt. 

DISCHABGE BY CBEDIIOB [1 Cnron. 849]. 
-^Intermission of imprisonment between petitum and 
hearing — Discharge by detaimng creditor^— Insolvent on 
sureties. — Where a discharge is lodged at the prison 
by an insolvent*s detaining creditor the evening 
before the day named for hearing, but he comes up 
with the other prisoners, not having gone out of 
custody, the court will exercise a discretion as to 
pronouncing an abjudication. Whero an insolvent 
is out on sureties the court will also exercise a dis- 
cretion under similar circumstances. Re Ostermar^ 
26 Law Tim. Bep. 64. 

PBOTECTION tETmON. — -Booib, invoices, 
and receipts. — ^The court does not require an insol- 
vent's receipts to be filed, as they are the vouchers 
for past payments, but all his books and invoices 
must be lodged with the petition and schedule. Re 
Okey, 26 Law Tim. Bep. 64. 



CoiofON Law Taxing Masters. — A kind of 
movement is being made for increasing the salary of 
the Common Law Taxing Masters, they having but 
£1,200, whilst the Equity Taxing Masters have 
£2,000. 
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CRIMINAL PROSECUTIONS IN CITIES 
AND COUNTIES. 

An instnictiTe correspondenoe has passed between 
the aaditors of the accounts of the Norwich Town 
Connca and the Lords of the Treasury on the 
difference between the expenses of criminal prosecu- 
tions in the conn^ of Norfolk and the city of 
Norwich. The following statistics are quoted by the 
Auditors : — 

"County of Norfolk.— Session, Jan. 6, 1868.— 
* The Queen, on the prosecution of Roger Matthias 
Kerrison, against Elizabeth Baldwin,* for felony: — 
Costs or thk Fbosegution. 
For the Justices* Clerk's fees and 
expenses, certified by the com- 
mitting magistrate £2 17 

Foi^ three witnesses, two days, at 

ds.6d.perday 110 

For one county constable ditto, at 

28. 6d. per day 6 

For prosecutor's trayelling expenses, 

four mfles 2 

For two witnesses' ditto, ditto 4 

For one ditto, nine miles 4 6 

For court fees, indictment, and crier 7 
Fortius order 2 



Order for four witnesses' allowance... 2 

Jury bailiff 10 

For loss of time of prosecutor and two 

witnesses 4 4 

Edward Peek v 8 6- 



£18 7 8 
" By the Court— Staff, Clerk of the Peace- 
allowed ; M. Prendergast, Recorder." 

THE LAW INSTITUTIONS AND 
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£5 2 6 
"By the court— Parmeter, Clerk of the Peace 
—allowed ; Henry Dover, Chairman." 

** City of Norwich.—Session, Jan. 6, 1868.—* The 
Queen on the prosecution of Richard Adcock, against 
James Wallistone,' for misdemeanour : — 
Costs of the Prosecution. 
Attorney for attendance and brief... £110 
Ditto copies of information and ex- 
amination 6 

Ditto counsel and clerk's fees 18 6 

Clerk 16 

Police for apprehension 6 16 8 

Oaths to three witnesses before grand 

jury ; 16 

Oaths to four witnesses 4 

Oath to one witness for prisoner 1 

Filing six recognizances 6 

Filing four exammations 4 

Indictment 8 6 

Abstracting 10 

Calling, swearing, and counting jurors 4 

Recording plea, ^c 7 

Discharging recognizances and notices 17 
filing justices' certificatesnof allowance 2 

Order for gaoler..., 8 

Taxing costs. 2 

Order for prosecutor's allowance 10 



In the publication called the Leg€d Oh$en>er^ and 
which being edited, or, at least, owned by a 
solicitor, styles itself, par excettence '* the Solicitors' 
Journal," in the course of an article entitled ** Means 
of Improving the Second Branch of the Profession," 
some notice is taken of the Law Institution, and also 
of a society which on its first establishment was yery 
distastefiil to the Legal Oh&erver, yiz : "The Metro- 
politan and Provincial Law Association," and as 
some of our readers may not be acquainted with the 
matters there stated, they may like to be fbmishsd 
with the information. Whether the opinion that the 
Solicitors should adopt a separate incorporation firom 
the bar will be acceptable generally we cannot tell ; 
certainly it looks more independent than seeking 
for admission into the Inns of Court Law University 
— ^which is the course suggested by the Law Times : — 

" The Commissioners on the Inns of Court and 
Chancery propose to establish a law university, 
composed of the four inns of court, from all of whii^ 
the attorneys and solicitors were excluded about 
thirty years ago. From that time to the- present, 
the members of the second branch have been^teadily 
and constantly at work to supply the means of legal 
education and seciu'e and advance their status in the 
profession at large. At first a few hundred gentlemen 
associated themselves by a deed of settlement under 
the name of "the Law Institution," subscribed 
£60,000, purchased land, erected a handsome build- 
ing, and in 1881 procured a charter of incorporation. 
An extensive library was formed, and in 1888 several 
courses of lectures were commenced. Nearly 
£100,000, has been invested in the whole, exdosive 
of the annual expenditure. In 1886 the examination 
was instituted under rules and orders of the courts 
of law and equity. In 1848 the Incorporated Law 
Society was appointed registrar of attorneys ; in 1846 
they obtained a new charter, — ^the shares being 
relinquished and the joint-stock part of the'institu-^ 
tion being converted into a society of a collegiate 
character. 

^* Improvements have been effected in the pl^ of 
the examination, and it is now proposed to require 
No. 20 (Vou II.) 
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daagictl as well as legal proficiency. It has plao 
been suggested that some distinction should be con- 
ferred on those candidates Ibr admission on the Boll 
who pass the examination in a saperior manner. 
These suggestions have been fiivourably received by, 
and are under the consideration of, the proper 
authorities. 

** Our notion at present is, that instead of strugg- 
ling to be included in the contemplated Law Univer- 
nty, the attorneys and solicitors should simultaneously 
with tl^e measure for establishing a bar-universtty, 
apply for an incorporation of the whole body as a 
College o/AttarnejfS and SoUcUora^ like the College of 
Surgeons. 

" It will be recollected that in the year 1847, a 
new society of attorneys and solicitors was established 
under the name of ** The Metropolitan and Provincial 
Law Association,** whose proceedings have been 
constantly recorded in our pages. That society was 
formed in order to associate the country with town 
solidtors^-comparatively few of the former being 
enrolled in the Incorporated Law Society (the admis- 
sion fee to that society was then £15, afterwards 
reduced to £10 in regard to country members, and 
now to £5); and to effect other objects, not within 
the scope of the chartered society. Every attorney 
and solicitor in England was addressed no less than 
three times, during the first year, on the olgects of 
the society, the grievances of the profession, and 
the improvements required. About one-tenth in 
number joined the association, but notwithstanding 
the annual and other exhortations addressed by the 
committee to their brethren, great apathy continues 
to prevail amongst the profession at large. 

*^A fhrther means of exciting attention and 
arousing the practitioners, especially in the country, 
has been recently adopted (it appears that of the 
London solicitors no less than 1200 are members of 
the Incorporated Law Society). Besides the general 
meeting of the Metropolitan and Provincial Law 
Association, held annually in London, in the month 
of April, a meeting is held in the month of October, 
in one of the principal country towns. At the 
meeting which took place at Derby in 1854, it was 
proposed that at the succeeding meetings should be 
read and discussed pi^pers on professional snlgects ; 
and at the last October meeting this suggestion was 
carried into efibct, and the result has been printed 
by the Metropolitan and Provincial Law Associa- 
tion." 



Baron Parke a Peer. — ^According to the minis- 
terial paper, Baron Parke is to be created a peer as 
Baron Amplhill, which will enable him to give his 
valuable asflistanc)s on appeals to the Jjords. 



The Liabujtt ot HoTBL-KBBPKRa. — A pcnnt 
in the legal question of the liability of hotel-keepers 
for the safe custody of the property of their guests 
was involved in a ease, " Cashill v. Wright,** tried 
at the Manchester Court of Becord befbre the 
Recorder, on Saturday. The plaintiff is a eom- 
merdal traveller, and the defendant the keeper of 
the Spread Eagle Hotel, Corporation-street The 
plaintiff had been in the habit of staying at the 
hotel when he came to Manchester. When tha«, 
one night in June last, he left the door of his 
bedroom partially open, and missed hu gold watch, 
and found that £4 or £5 in gold had been taken 
fWnn his trousers. He then went downstairs and 
found the night porter asleep. It turned out that, 
about 4 o*clock in the morning, the porter had 
admitted into the house a man in the g^uise of a 
traveller, who pretended that he had just ccMne into 
Manchester by the train, but who was really one of 
those thieves by whom so many hotel robberies were 
committed in Manchester just about that time. After 
being shown into a bedroom, he had gone into that 
occupied by the plaintiff, possessed himself of the 
watch and of what caah he could meet with, 
and then, finding the porter asleep and the 
key in the firont door, he had effected an easy 
escape. He was afterwards apprehended Ibr a 
similar robbery, to which he pleaded guilty at 
the sessions ; and among the property recovered on 
his apprehension was the ci^ of the phunlafrs watch. 
The plaintiff now claimed £45 damages. Mr. Ovens, 
for the defendant, contended that there had been 
such negligence on the part of the plaintiff, abort ot 
gross negligence, as entitled the dftfendant to a 
verdict ; and, after a discussion upon this point, the 
Becorder directed the jury to find whether the plain- 
tiff had been guilty of gross negligence ; if so, their 
verdict must be for the defendant ; and, otherwise, 
for the plaintiff, with such damages as would cover 
the loss which it was proved he had sustained by the 
evidence given as to tbe value of the watch, in addi- 
tion to the money stolen. After a short consultation 
in court the jury retired, and in half an hour they 
returned into court with a verdict for the plaintiff— 
damages £25. Subsequently Mr. Wheeler, one of 
the defendant's counsel, applied to the court for leave 
to move for a new trial on the ground that the 
Becorder ought to have directed the jury to fbd 
whether there had been negligence, without gross 
n^ligence on the part of the plaintiff, which would 
have entitled the defendant to the verdict. The 
Becorder gave leave, and the judgment is therefbre 
set aside until the defendant shall have had an 
opportunity next Hilary Term to make the neces- 
sary application to the superior court. — Liverpool 
PosL 
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THE BANKRUFTCY LAW. 



(Continued from ^. 178). 

Form of declaraiion by banJarupi or his wife, — ^The 

following Ib the form of declaration to be ti^n by • 

bankrupt or his wife as given in Schedule W. to the 

act and referred to in kc. 260, set out ante p. 178. 

The Bankrupt Law ConsoHdation Act,' 1849. 

Form of Declaration to he made 6y the Bankrupt or 
ihe Bankrupts W\fe. 

J, A.B., (ke person declared a bankrupt under nfiat 
in bankruptcy^ dated the day of [or under 

a petition for adjuration of bankruptcy JUed on the 
day of in the year of our Lord ] [or 

/ CD., the wife o/ A:B., declared a bankrupt under a 
fiat in bankruptcy dated the day of or 

under a petition for adjudication of bankruptcy fikd on 
the day of '\^ do solemnly promise and 

declare^ that I will make true answer to all su^ ques- 
tions cur may be proposed to me respecting all the 
property of the said A. B., and all dealings andtransac- 
tioms relating (hereto^ and will make full and true 
disclosure of aU that has been done with the said 
property f to the best of my knowledge^ in formation and 

b€Utf.\ 

(Signed) A. B., 

[or C. D., the wife of the said A. B.] 

Although a person attends at the appointed time, 
in pursuance of a summons, but does not wait to be 
examined, or if he neglects or refuses to produce a 
document as directed, a warrant may, it seems, issue 
under this section (Wright y. Maude, 10 M. and W. 
637). But a refWl on the part of ^ witness to read 
an entry in an account book put into his hands.is not 
flueh a refbsal to answer a question as is within the 
•ection tisaae v. Impe/i S Y. and J. 88 ; 4 C. and 
P. 113). 

A witness, who finomxonseieniious motives oply, 
not being a member, or entertaining the principles of, 
the Society of Briends^ or belonging to the denomi- 
nittion of people called Separatists, cannot object to 
be sworn when che oath is tendered ; and it is not 
permitted by law that hny such privilege shall extend 
to a witness so situated and refusing. Upon the 
objection being persisted in, the witness will be com- 
mitted to prison ; and the court has no discretion 
but to exerdse its authority ; but the solicitor pro- 
secuting the inquiry maywaive the oath, and the 
witness will ihen be discharged from custody and 
examined without it (Ex parte Laurence, 20 Law T. 
16). 

The 260th sec. very fully defines the four cases in 
which a bankrupt may be committed by the court 
upon his examination : namely, 1. If he refuses to 
make and sign a declaration; 2. If- he refuses to 
answer any lawful question put to him by the com- 



missioner; 8. If he do not fully answer any such 
question to the satisfaction of the commissioner : and 
4. If he refuses to sign aud subscribe his examination. 
Where a bankrupt, on the day appointed for his last 
examination, j)romised to produce a balance-sheet, if 
further time were given , several acyoumments took 
place, during a perio8 of ten months, at which ad- 
journments he represented an account in writing to 
be necessary in order to make the discovery required 
of his estate and eiffects, and he promised from time 
to time to produce the balance-sheet ; and that not 
being produced at the last adjoumibent, and no 
satisfiwtory reason given by him for not producing it, 
excepting merely his assertion that he had not com- 
mitted an act of bankruptcy, and that tlierefore the 
commissioners had no authority to examine him, the 
commissioners committed him : it was holden that 
they were justified in so doing ; his conduct amount- 
ing to a refusal to answer a question put to him by 
the commissioners touching a matter relating to his 
estate (Davie v. Mitford, 4 B. & A. 856). So, where 
the last examination of a bankrupt waa repeatedly 
a^ioumed, in order that he might produce a written 
account, which he referre4 to as the only mode of 

' explaining his trade and dealings ; and the last ad- 
journment was made upon his assurance that he 

^ would produce such account if. further tikne were 
given: it was holden that, as the account was not 
produced, nor any satifiictory reason assigned for not 
haVhig produced it, on the day to which the adjourn- 
ment was made, the commissioners were justified In 
committing him (Stanley v. Goddard^s case, 1 Glyn 
& J. 49): But where the bankrupt was asked if the 
statements contained in a written paper shewn to him 
were true, and the bankrupf demurred to the ques- 
tion, on the ground that bis answer might expose 
him to a crimina}, prosecution, it was held he was justi- 
fied in demurring to a question in so general a form, 
and to any particular of it which tended to criminate 
him (Ex. p. Kirby, 1 Mon. & M'A. 212;. But 
it is now held, that the bankrupt is bound to difdose 
his property, although his answer may tend to convict 
him of concealing his efiTecta. (In re Heath, 2 Dea. 
and C. 214; In re Feak, Id. 226 ; In re Smith, Id. 
230). And though a bankrupt cannot refhse to 
discover his estate and effects and the particulars re- 
lating to them, merely because by giving informlltion 
on the subject his answers may tend to show that hQ 
has been guilty of fhiudulent concealment, or because 
he 'owns property which he has obtained illegally or 
the possession of which will render him hable to 
penalties (exparte Cousens, 1 Buck. 531 ), yet he has 
been held protected /rom answering questions as to a 
distinct criminal i^t (see re Smith, 2 Deac. and Ch. 
239 ; re Elliott, 1 Fonbl. 76 ; Wise's Bankr. 280, 
2nd edit). 
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As to the not fblly answering questions to the 
satis&ction of the commissioner, there are no tech- 
nical rules by which cases of this kind are deter- 
mined ; the question in each particular case is, whe- 
ther the answers given by the bankrupt be or be not 
sufficient to satisfy the mind of any reasonable person 
(Per Lord Kenyon, in Exp. Nowlan, 6 T. R. 118 ; 
per Lord Eldon, in Goddards case, wprd). If a 
bankrupt swear to an account of the di^fXNud of his 
property, which appears incredible, it is unsatis- 
factory within the meaning of the statute, and the 
commissioner may commit him (Exp. Nowlan, 6 T. 
R. 118 : per Lord Eldon,.in Exp. Oliver, 2 Y. & 
B. 244 ; 1 Rose, 407 ; re Martin, 4 Dowl. & L. 768 ; 1 
De Gex, 485). It is suffident that the answers 
on the whole are unsatis&ctory (Exp. Lord, 16 Mees. 
& W. 462 ; 16 Law Joum. Ex. 118). But the com- 
missioner is bound to poini out to the bankrupt the 
dnswers which are not satisfactory, and press the 
points, in order to enable him to put them in a more 
satisfactory view (Exp. Lee, 2 Mon. & A. 15). Where 
« bankrupt, upon his examination, being asked to 
account for deficiency in his estate of £13,513, said 
that he had lost upwards of £2,000 on goods sold 
and upwards of £1,000 by mournings, and that for 
the last nine or ten years, he was sorry to say, he 
had been extremely extravagant, and spent large 
sums of money : this was holden to be unsatisfactory, 
and that the commissioner had rightly committed 
him (R. V. Perrot, 2 Burr. 1122). Afterwards he 
gave, as a further answer, that he had given to a 
woman whom he had kept, and whose name he 
mentioned, but who was since dead, the sum of 
£5,000 in one year ; that he drew this money, not 
from his banker, but from one Thompson, who sold 
goods for him, and who was also since dead : it was 
holden that this answer also was incomplete and 
unsatisfactory, and he was again remanded (Id. ; 2 
Burr. 1215). So, where a bankrupt, in accounting 
for a deficiency in his estate, said that he had paid 
£400 in order to prevent the discovery of a con- 
nexion he had with another man^s wife; that he 
had paid it to a man who had threatened to disclose 
the affair, but that he did not know the man's name, 
or where he lived ; that he received notes from him 
threatening such disclosures unless he gave him 
money, but he had destroyed the notes; that he 
h%d received the notes by the hands of a boy, but 
that he did not know the boy : these answers were 
not deemed satisfactory enough by the Lord Chan- 
cellor to induce him to discharge the bankrupt, 
whom the commissioners had committed, but he 
recommended them to have the bankrupt again 

called before them, for the purpose of asking him 

further questions, which he suggested (Exp. Oliver, 

2 Yes. and B. 244 ; 1 Rose, 407). 



A bankrupt having made, upon his examination 
an improbable statement respecting his going to 
Southampton and disposing of part of his property 
there, was committed; upon being brought up agam 
before the commissioner, he admitted that a portion 
of his former statement was &lse, but as to the 
remainder of his examination he said there was 
nothing that he could remember to correct^ but he 
wished to do so. The Commisnoners thereupon 
asked him what were his intentions in going to 
Southampton, to which he answered *' to rest, and 
arrange with his creditors.*' The oommiasioner 
expressed his dissatisfaction with the answer, 
pointing out the incredibility of it, and then reiterated 
the question. The bankrupt in substance adhered 
to his former reply, and tiie commissioner com- 
mitted him on the ground that he had not answered 
to the satisfaction of the court: Held, that he was 
warranted in doing so under the above 260ih section 
(Legge, exparte 1 B. C. C. 163 , 17 Jur. 415; 

22 Law Joum. Q. B. 345). A bankrupt on his 
examination before a commissioner in answer to the 
question "not having kept any books, does your 
memory serve you as to how the £100, the proceeds 
of a cheque drawn by the bankrupt, payable to the 
Rev. W. B., was appropriated " replied " not now :" 
Held, that the commissioner was justified in com- 
mitting the bankrupt to prison for not fully answering 
to his satisfaction, under the above 260th section 
(Bradbury, exparte, 14 C. B. 15; 18 Jur. 189; 

23 Law Joum. C. P. 25). 

But where a bankrapt, to a question whether he 
had not executed two conveyances of his estate and 
effects, or a part thereof, to his son, within six 
months previous to the commission, answered, ** Not 
to my knowledge," and no further question was 
asked : this was holden to be satisfactory (Norris's 
case, 2 Jac. and W. 437). So, where a bankrupt! 
being asked if he had bought certain silks by a 
broker, answered, that he could not possibly recol- 
lect whether he had or not, and being pressed again 
with the question, answered, that he should rather 
believe he had: these answers were holden to be 
satisfactory (^filler's case 8 Wils. 427 ; 2 W. BL 881) 
So, where the bankrapt was directed by the com- 
missioners to communicate to his asagnees where 
certain debtors to his estate were to be found, and 
was afterwards asked, upon his examination, if he 
had given his assignees any such information, and if 
not, why not? to which he answered, " I have not; 
and can give no reason why :" and he was thereupon 
committed : it was holden that he should not have 
been committed; for the commissioner can only 
.commit for not giving a satisfactory answer to a 
question put by himself, and not to questions, how- 
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ever relevant and material, pat by any other person 
delegated by him (Exp. Casaidy, 2 Rose, 217). 

WarrcmL — If the bankrupt refase to be awom, or 
refbae to answer, or answer nnsatis&ctorily, or 
refuse to sign his examination as above stated, the 
eommissioner may commit him to such prison as he 
shall think fit. 

The commitment must be under the hand of the 
eommissioner and the seal of the court, and is 
directed to the messenger (who need not be named, 
ezparte Lord, 16 Mees. and W. 462), and also to 
the keeper of the gaol to which the bankrupt is 
eommitted, and *' his deputy there.** It states the 
filing of the petition fpr a4Judication,^the abjudica- 
tion, — ^the notice in the Gazettef-^the surrender of 
the bankrupt, — and the several adjournments of his 
examination, and then his last attendance for the 
purpoee of passing hH examination; it then states, 
either that he refused to be sworn, or that he was 
sworn, and stales the questions put to him, and 
alleges either that he refused to give any answer, 
or *' any other than the following answer, that is to 
say," and then settmg out the answer, and alleging 
it not to be satisfiictoiy to the commissioner ; and it 
then concludes with ordering the messenger to take 
him into custody, and "convey him to tiie prison, 
and ordering the gaoler to receive him, and to keep 
and detain him safely, '* without bail, until he shall 
submit himself to such court to be sworn, and fiill 
answers make to the satisfiwtion of such court to 
all such lawful questions as shall be put to him by 
the court and sign aad subscribe such his examina- 
tion.** Where the warrant was, «' tQl he conform to 
onr authority,'* it was holden bad (Bracy*s case, 1 
Salk. $48; 1 Ld. Raym. 99). Where the warrant 
concluded, '*or otherwise be discharged by due 
eourae of law,** it was holden bad (Hollingshead*s. 
case, 1 Salk. 861 ; 2 Ld. Raym. 861). And where 
the iMnkmpt was committed for refiising to sign 
his examination, and the warrant authorized the 
gaoler to detain him '* until he should submit himself 
and full answer make, to the satisfkction of the 
commissioners, to all such questions as should be 
put to him, and sign and subscribe '* his examination, 
it was held bad : it being an authority to retain him 
antil he should answer, which by the warrant it 
appeared he had ahready done (exparte, Leake, 9 B. 
and C. 234). But in a similar case, where the 
warrant concluded "until he shall submit himself 
tp ua, &c., and shaU sign and subscribe his examina- 
tion,'* it was held proper, the then statute (6 Geo. 
2, c 80, s. 16) requiring a submission to sign, &c. 
(In the matter of Davison, Mon. & M*A. 443). 

Committal far refiaal to answer or for not JuUy 
answering — Specifying questions in the warrant, — 
Where a bankrupt is committed for refhsal to answer 



or not fidly answering any questions, every such 
question must be specified in the warrant. This 
is by sec. 261 of the Consolidation Act, Which 
enacts : — ^That if any person be committed by the 
court for refusing to answer or for not fiilly answer- 
ing any question put to him by the court, such 
court shall in its warrant of commitment specify 
every such question ; provided that if any person 
so committed shall bring any habeas corpus in order 
to be discharged firom such commitment, and there 
shall appear on the return of such habeas corpus any 
such insufficiency in the fi>rm of the warrant whereby 
such person was committed, by reason whereof he 
might be discharged, it shaU be lawful for the court 
or judge before whom such person shall be brought 
by habeas corpus^ and such court or judge is hereby 
required, to commit such person to the same prison, 
there to remain until he shall conform, unless it 
shall be shewn to such court or judge by the person 
committed that he has fiilly answered all lawful 
questions put to him by the court, or if such person 
was committed for refhsing to be sworn, or for not 
signing his examination, unless it shall appear to 
such court or judge that he had a sufficient reason 
for the same: Provided also, that such court or 
judge shall, if required thereto by the person com- 
mitted, in case the whole of the examination of the 
person so committed shall not have been stated in 
the. warrant of commitment, inspect and consider 
the whole of the examination of such person whereof 
any such question was a part ; and if it shall appear 
from the whole examination that the answer or 
answers of the person committed is or are satis- 
factory, suc^ court or judge shall and may order 
the person so committed to be discharged. 

It is not sufficient for the commissioners to set . 
out the answer complained of, and the question tor 
which it was given, and declare that to be unsatis- 
ftetory to them, but they must also fiimiah suffident 
matter, on thefiioe of their warrant, to enable the 
judge to exercise his judgment upon it, in case the 
bankrupt should be brought up by habeas corpus. 
Not only the question to jdnch an unsadsfiictory 
answer is given must be set out, but if the answer 
appears unsatiaflictory only by reference to some 
other part of the examination, that part should be 
also stoted (Walk^*s case, 1 Glyn & J. 311) ; indeed, 
in strictness, perhaps, the whole examination should 
be set out ; at least, if it appear upon the tsce of 
the' warrant that other questions were put which 
are not set out ; as, if it state that the following 
questions '^amongst others'* were pul,.or the like, 
the warrant will be bad (Tomlin*s case^ 1 Glyn & J. 
878 ; Lawrence*s case, 2 Glyn & J. 209 ; see also 
Crawley*s case, 2 Swan* 1 ; BrQmley*ii caa^ 2 Jao. 
& W. 468). 
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And where, upon the qaesdomi and answers 
reference was made to documents contained in % 
previoas examination, but which documents are not 
set forth in the warrant (Price's case, 2 Glyn k J. 
811), or to some previous examinations not so aet 
forth (Hooton*s case, 2 Glyn & J. 215 ; re Martin, 
4 Dowl. k L. 768; 1 De Gez. 485), the warranu 
were held to be defective, for the warrant ought 
to exhibit to the court the same information as was 
possessed by the commissioners ; but where the 
transaction which is the ground of commitment 
appears complete upon the warrant, and unconnected 
with the documents or examination referred to, the 
omission to set tiiem out does not vitiate tiie warrant 
(Atkinson*s case, 2 Glyn k J. 218). But in other 
eases, the questions on a former examination need 
not be set out, it being sufficient to set out those in 
the examination which ai^ considered unsatisfiustory 
(exparte Danncej, 4 Q. B. Rep. 668). Where the 
warrant expressed the commitment to be ** for not 
answering a question,** and it appeared by the 
examination to be for having reibsed to read entries 
in a ledger, which the party had referred to in his 
examination, but had no notice to produce, the 
warrant was held bad in form and substance (Exp. 
Isaac, Mon. k ITA. 22). 

But the above section extends only to the two 
cases of commitment mentioned in it ; namely, for 
reftising to answer, and for not answering fiilly. 
Therefore, it is no objection to a warrant of commit- 
ment for reflising to be sworn, that it does not state 
the reason given by the bankrupt for his refusal 
(Nobes V. Mountain, 8 B. fl^ B. 288), or that it does 
not set out any specific questions (Exp. Page, 1 B. 
& A. 568). 

lU-Bxandnation and Re-commitmeiU. — If the bank- 
rupt wish to purge his offence, and submit himself 
to the court, he should send notice to that effect 
(Per Buller, J., 1 T. R. 664), and the commissioner 
will thereupon gnuit his warrant to have him again 
brought before him ; and if the meeting* is held for 
any other purpose, he may be brought up at such 
meeting without pajring the costs of the meeting ; 
but the bankrupt is not entiUed to a meeting for the 
purpose of his re-examination without paying the 
costs of the sitting, notwithstanding his affidavit of 
his inability to pay (re Stockwm, 5 Adol. k £. 266 ; 
but see exparte, Cohen, 18 Yes. 294). But in a 
case where the bankrupt )iad been imprisoned 
upwards of twelve months and was utterly destitute, 
and the assignees had ample funds, the court ordered 
him to be brought up for re-examination at the 
expense of the estate, notwithstanding he had been 
brought up twice before, and had been indicted for 
peijnry and concealment of his estate (Exp. Cropley, 



8 Dea. 892; 1 Hon. & C. 40; but see cxpsrte 
Rothery, 1 De Gex, 566). 

' When the bankrupt is thus again bmogfat np, 
he b examined as before ; and if he still reibse to be 
sworn, or refW to answer, or answer misatia- 
faetorily, or reftise to sign his examinatioB, the 
commissioner may re-commit him. And, in thii 
case, there must be a new warrant ; fbr if remanded 
upon the original warrant, he would be entitled to 
be discharged (Exp. Coombs, Cook, 464 ; 8 Roae. 
896; Exp. Brown, Cook, 464; 2 Rose, 400; it 
Martin, mprh). 

Habeat C<njnu, If the bankrupt have been pro- 
perly committed, he can obtain his discliaige only by 
submitting to the commissioner, as thort mentioned ; 
he will not be discharged merely on the ground thai 
a fhrUier examination can be of no use to the cl:edi- 
tors (Ex p. Nowkn, 11 Yes. 511), or the like. K, 
on the other hand, the bankrupt hiave been impro- 
perly committed, his remedy is by habeas eorpos 
(Ex p. Tomkinson, 10 Yes. 106), whieh may be 
obtained upon motion in the Court of Chancery, or 
in any of the common-law courts at Westminster, in 
term time, or by application to the Lord Chancellor 
or any of tiie judges in vacation (See Crowley's case, 
2 Swanst 1). Notice of the application, however, 
must be given to the assignees, in wder thai they 
may oppose his discharge if tiiey think fit; and 
notice on the Saturday afternoon for the Monday 
following will be deemed insufficient, unless the case 
be very clear (Bromley's ease, 2 Jac and W. 468). 
It is not the practice to grant a certiorari to bring up 
the whole of the bankrupts examination under the 
above 261st section (exp. Bradbury, 18 Jnr. 189; 

14 Com. Ben. Rep. 16). 

When the bankrupt is brought up, in pursuance 
of the writ, the cause of his commitment, thai is to 
say, the warrant, is returned upon it, and the judge 
then examines into its validity. And, as we have 
seen, it is provided by sec. 261, that the bankrupt is 
not to be entitied to his discharge, because, in the 
return to the writ, the warrant of committal appears 
imperfect ; the court will ascertain if the warrant is 
truly set forth in the return, and if it is not, will 
then order the return to be amended (Power, 2 
Rubs. 588). And by a habeas corpus the party may 
object that the question was ill^al, though he did 
not so object when before the commissioner (Exp. 
Bardwell, 1 Mon. and A. 207); and affidavits may 
be read as to facts not apparent upon the fiioe of the 
warrant (Exp. Lampon, 8 Dea. and C. 761 . 1 Mon. 
and A. 245, re Martin $tqfra). 



JjiH. 1, 1866.] 



THE LAW CHRONICLE. 



S09 



ON jubispbud;bnce. 



In the eoone of a ndier long and not very pnetleal 
•rtiele In the last number, of the Law lUmw^ there 
are aome Tery nseftil remarks upon jurispmdenee, 
which win, we think, repay a emAil reading, and 
we therefore place them in oar pages. 

Jmri^rudemce andpomdoe law erplomecf.— The term 
jurisprodenee has been nsed in very different senses; 
originally it meant knowledge of the principles of 
law, or skill in its practice. In tide Insutates of 
Jnstiniaa the sdenee ia. defined to be the know- 
ledge of what is just and mynst Upon the 
reTiral of learning in Europe, jniisprodenee was 
used to rigttify knowledge of ths Roman law. The 
term has also been used in a sense borrowed from 
the French to imply a eolleetion of the principles 
belonging to partiealar branches of the law, thus, 
eqiii^ jurisprudence, maritime jurispmdenee. Hie 
term has also been used torsigniiy the whole body 
of the law of a state, thus, the juri^nrndenoe of 
England* 

The possibility is now admitted of aniring at a 
complete science of law, or science of right. Or, in 
other words, the possibility is admitted of eollecting 
and arranging in methodical order the ftmdamental 
principles which explain the origin of laws and their 
derelopment tpwards perfection. Some term is 
necessary to denote the science of law, and we shall 
ao tav^ktj the word jurisprudence. No science can 
be poasSkly dcTeloped without nomenclature and 



*' Nomina A perMOti perit et oognitlo rsnmi.'' 
By law is here understood positive law, that is, 
the law eiisting by position, or the law of human 
enactment; jurisprudence is the science of positiTe 
Inw, and as sudi is the theory of those duties which 
are capable of being enforced by the public authority. 
'Jurisprudence, so treated, may Ukt its plsce as one 
of those inductive sciences in which, by the obser- 
ration of feets and the use of reason, systems of 
doctrine have been established which are universally 
received as truths among thonghtiiil men. 

But jurisprudence m its investigation of the origm, 
principle s , and development of law, obviously 
fhmishes rules which teadi men to acknowledge and 
aeleet good laws and to shun evil laws. Hence 
jurisprudence is not only the science of positive law, 
but is also the art of legislation. 

Smce science is conversant about speculative 
knowledge only, and art is the ^iplication of know- 
ledge to practice, jurisprudence when applied to 
practice, whether in the making of laws as in legis- 
lation, or to the actual working of the law as in 
advocacy, is fn art, but jurisprudence, when confined 
to the theory of law, is strictly a science. 



The same term may be strictly applied to both the 
science and its corresponding art, as logic b not only 
the sdenee of thought but also the art of reasoning ; 
so that we may give an example taken from the 
practice of the law, conveyancing is the science and 
also the art of alienation. If by an investigation of 
the laws of property we elicit and systematise the 
principles which govern its disposition, we are then 
forming the science. If we q>ply this knowledge in 
the alienation of property, we are skilfbl in the art 
The art may exist without the corresponding science 
having arrived at any degree of cultivation ; for if 
•the knowledge ^iplied to practice be merely accumu- 
lated experience, it is empirical, but if it be illustrated 
by history and philosophy, and brought under 
general principles, it becomes a scientific art Thus, 
Lord Coke wu an empkical lawyer; his writings 
are a chaos of ill-digested learning ; Story waa a 
scientific jurist of the highest dass, who in his works 
rises flrom rules of practice to the prindples of 
eternal jusdee. 

Ponttoe law and muMcipal law explauted-^Bkiek'' 
iUnui^9 mistake as to mumc^fal law.— Poritive law is 
the law of human enactment It is called positive 
as existing by position. '' Inde enim positiva dicta 
est quasi addita naturaH legi non ex illA necessario 
manans. Unde ab aUquibus jus positum vocator ** 
(Snares Be Legibus, lib. 1, cap. dii. sec 18). With 
former jurists, and before the importance of mter- 
natioiial law was recognised, positive law was hdd 
to mean the sovereign government of an independent 
political sodety. It must npw be taken to indude 
also intemationd law, so for as the latter is capable 
of being ascertained and enforced. For podtive law 
is distinguished fix>m all others enumerated by jurists 
or moralists by the element of compulsion to 
obedience through the public force. 

Sir William Bladcstone and others have termed 
this spedes of law munidpd law. But the term is 
inappropriate. Derivativdy, the word ^* munidpd** 
refers to « corporate town. Blackstone defines 
munidpd law— or, as it should be termed, podtive 
law — as a rule of dvil conduct prescribed by the 
supreme power in a state, commanding what is right 
and l^rohibiting what is wrong. 

Npw, the error of this definition is, that a law 
prescribed by the supreme power m a state is stiU a 
law,«even though it does not correspond with the 
latter part of this definition, and command what is 
right and prohibit what is wrong. The essence of a 
podtive law is compuldon by the public authority ; 
and prorided the force of a state be employed to 
compel obedience to any rule of dvil conduct, such 
rule is a law. There have been evil laws in dOl ages, 
yet they have not the less been laws. Intemd 
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podtiye law ia therefore a rule of dvil conduct 
prescribed by the supreme power in a state. 

It is defined a rule, in order to distinguish it from 
anything in the nature of a sudden command, a 
request from an inferior, an advice from a fiiend, or 
a compact between equals. It is termed a rule of 
civil conduct, that it may be. distinguished from .the 
rules of moral conduct with which as such the public 
law does not interfere. The criminal branch of 
positive law does not punish vices, only crimes. 
The civil branch of positive law is concerned with 
the maintenance and enforcement of private rights, 
where the violation of them has not affected directly 
the public security. Individual wickedness is not 
punished directly by the law except where it inter- 
feres with the happiness of others in a manner of 
which the laws can take pognisance. The prodigal 
piay squander his fortune in dissipation: the fool 
may waste it by reckless mismanagement ; the miser 
may bury it from his friends and the world ; but the 
law is unable to enforce prudence in dealing with 
one*8 own, or benevolence towards others. Such 
things must be left to the progress of knowledge and 
education. For justice alone, of all the virtues, can 
be enforced by the public authority. Again, the 
rule of law is prescribed — that is, promulgated by 
the official power of the State, and in the last resort, 
enforced. Laws, to be obeyed, must be known. 
Yet ignorance of the law must never be permitted to 
be urged as an excuse for any accountable citizen. 
Ijnorantiajaris neminem excusat. It would be absurd 
to permit any man to profit by his ignorance of the 
law, so as to place himself in a more advantageous 
position than another, who did not neglect to make 
himself acquainted with those rules to which every 
member of the society ought to conform. 

Four classes of rights and duties, — The diflferent 
rights and duties incident to man in civilised society 
divide themselves naturally into four classes: 1. 
Rights and duties arise between individuals in such 
a manner that the community is not immediately 
concerned with them; 2, Rights and duties arise 
between individuals in such a manner that the com- 
munity is immediately concerned with them, and 
immediately suffers by the infringement of the 
natural rights of man ; 8, 'Rights and duties arise 
between individuals and their governments ; 4, 
Rights and duties arise between dififerent states, 
and form the province of international law. 

Ciuily crimiiial^ political, and international jurispru- 
dence. — ^In accordance with this fourfold division of 
positive law, jurisprudence is divided into four parts 
termed respectively civil, criminal, political, and 
international. Civil jurisprudence is concerned with 
thoflc rights which are sufficiently protected by 
awarding compensation to the uijurcd party. Crimi- 



nal jurisprudence punishes the violation of a right 
on behalf of the community where in many cases no 
compensation can be awarded. Political jurispru- 
dence embraces the province of Government, and 
its delations to the people. International jurispru- 
dence divides 'itself under two heads, public and 
private, according as it defines and adjusts the 
mutual rights of individuals of dififerent states, or 
the mutual rights of the governments of different 
states. Within its last sphere are included the 
greatest social and political problems of the age. 

Common and stcihite law. — The whole body of the 
law has been commonly divided into common and 
statute, or unwritten and written. The body of the 
common law is the collection of rules recognised by 
the members of the communis without any positive' 
interference of the legislative power. Statute law ia 
the law prescribed and promidgated by the supreme 
power in the state. Both common and statute law 
fall under the denomination of positive law. They 
both spring from the same authoritative force — the 
will of the community. And custom is the sign by 
which we recognise that common law which arises 
and grows amongst a people as naturally and ne- 
cessarily as their language. The common law i^ 
not the production of the brain of one legislature, it 
is the growth of time and circumstance, the ofiBpring 
of the necessities which the manners, religion, and 
circumstances of a nation have imposed (Burke*s 
Works, vol. X. p. 555), antecedent to all law 
enacted by the supreme legislative power. Ante- 
cedent to the existence of the legislative body in a 
state, its inhabitants are governed by customs, spon- 
taneously arising and binding by the force of public 
opinion. These ancient customs of the people must 
be recognised by the judges, as much as the general 
expression of their will through their representatives 
in the legislature, and must equally with the statutes 
of a realm be considered as positive law. • 

Common law as administered by the judges. — ^The 
common law system of England, as administered by 
the judges of the land, consists in applying to new 
combinations of circumstances those rules of law which 
are derived from legal principles and judicial prece- 
dents; for the sake of attaining uniformity, con- 
sistency, and certainty, these rules must be applied 
by the judges, where they are not plainly unreason- 
able and inconvenient, to all cases which arise, and 
the judges are n. t at liberty to reject them, and to 
abandon all analogy to them in those cases to which 
they have not yet been judicially applied because they 
may consider that the rules are not so convenient 
and reasonable as those which they themselves could 
have devised {Per Mr. Justice Parke, in Mulhouse v. 
Rennell, 8 Bingham's. Reports, 615). However 
important it may have be<jn under the early feudal 
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goTemments that the jndgea should have been 
strictly tied up by the precedent, in the present 
day, in a free country, with judges of the inde- 
pendence and integrity attained in modem times; 
with the publicity of justice, and the liberty of 
the press as security against corruption, it does not 
seem necessary that the judges should bC'SO bound 
by the andent strict rules of precedent, many of 
which might usefuUy be relaxed in the progress of 
society. 



ARTICLED CLERKS— ARTICLES NOT DULY 
ENROLLED. 



SOLICITORS LIEN FOR COSTa 



SoSeUor and eUaU—Lien txUndg to cotU of enforcing 
hiU of eotU hy actum — Uen on teveral estates and 
parting wiA deeds of one estate — Taxationr^Marshal-' 
Ung — Securities. — A case of considerable importance 
upon the subject of the lien of a solicitor has been 
decided in the House of Lords upon appeal from 
ScoUaod. The points decided were, 1. that where 
a solicitor has a^lien upon his client's deeds for costs 
incurred by him, and the client upon application 
refuses to pay those costs, and the solicitor is driven 
to bring an action for them, the lien extends (see 
Lambert t. Buckmaster, 2 Bam. and Cres. 616), 
as well to the costs of enforcing the bill of costs, as 
to the costs incurred by the client himself. 2. 
Though a solicitor who has a lien for his costs on 
his client's deeds, has in an action for the untaxed 
bill of costs obtained judgment and thereafter 
acquired the rights of a real creditor, yet in a ques- 
tion, between the solicitor and other real creditors 
having otherwise a prior security on the same 
estate, the latter are not precluded even after the 
lapse .of a considerable time from insisting upon 
taxation of the bill of costs. 3 Where a solicitor 
has a lien in respect of his costs over all the title- 
deeds of his client, the client having several estates, 
the solicitor, in parting with the title-deeds of one 
of those estates, does not lose his Uen in the propor- 
tion which the value of such estate bears to the 
value of the whole estates, but he preserves the 
lien entire upon the remaining estates. 4. A 
solidtor having a lien upon the title-deeds of his 
client's estate, if retained by a lender to prepare a 
security for money to be advanced to the client (the 
borrower) on such estate, is bound to inform such 
lender of. the existence of his own lien, because 
otherwise he is deceiving his own client by leading 
the Icsider, who is as much his client as the 
borrower, to suppose that he is givii^ him the 
security of the estate free fh>m any lien on his part; 
if the- solicitor do not disclose his lien he will be 
estopped from setting it up against the borrower. 
Gray t. Griham, 96 Law Tim. Rep. p. 111.. 



In addition to the case already noticed ante, p. 
168, the following may be noted where the articles 
not having been duly enrolled within the proper 
period of six months, and the solicitor having died, 
permission was granted to enrol the articles nunc 
pro tunc and the service to reckon from the execu- 
tion of the articles. Counsel moved for an order 
that the affidavit of the execution of the applicant's 
articles might now be filed, and that the date of his 
.service might be reckoned from the execution of his 
articles of clerkship. It appeared that this gentle- 
man was articled on the 6th May, 1854, on which 
occasion the articles were duly executed. He con- 
tinued to serve under them until May last, when 
his master died. Since then he has been assigned 
to another attorney, upon which it was discovered 
that there was no affidavit of the execution of the 
original articles, and that the articles themselves 
had not been enrolled. The applicant deposed that 
he was not aware of the omission, and that it was 
entirely the neglect of his master. The application 
to the court was made under the provision of sec. 9 
of the 6 & 7 Vic. c. 78, and Crompton, J., granted it 



ARTICLED CLERKS' HONOURS. 



Some of our readers are aware of the discussion 
which took plsce some time ago and the effi>rts which 
were made by one at least of our subscribers to have 
examination honours conferred on the most successful 
candidates, and we are glad to hear that there is a 
chance of this plan being speedily realised. It is 
pretty generally known that at the examination 
which takes place each term in the hall of ^e 
Incorporated Law Society, the master who presides 
is accustomed to address the candidates on the 
regulations which they are called upon to observe, 
the duties they will have to perform when admitted 
on the Roll of Attomeys, and the important and 
honourable character of the profession which they 
seek to enter. In the last term. Master Pollock, in 
addition to the usual remarks suited to the occasion, 
adverted to the desirableness of awarding some 
honoraiy notice of the candidates who distinguished 
themselves by their answers, and expressed a strong 
opinion in favour of establishing some standard of 
merit to be attained by those candidates who aspired 
to honourable mention of their names. We under- 
stand that a plan for carrying this suggestion into 
effect is under the ' consideration of a committee of 
the Incorporated Law Society. It will be recollected 
indeed, that a commitee of that society has already 
re{K>rted in &voar of a classification of Uie candidates, 
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m i^pettfs in the ^[ipeiidiz to their last annual 
report. We preanme that due notice wiU be given 
of the proposed change in this respect, if it should be 
adopted,— and which will, of course, be first sub- 
mitted to the judges for their sanction. We under- 
stand that the masters of the several courts generally 
approve of the suggestion. 



FEES OF SPECIAL JURORS. 



By a report in the daily papers of the 11th of 
December last, it appears that a special jury cause 
in the Queen^s Bench having been withdrawn 
without the jury being called, one of the gentlemen 
who had been summoned to attend in that case as 
a juryman, asked the Lord Chief Justice if they 
were not to receive anything for ithe trouble and 
inconvenience which they had undergone in coming 
down to the eoui} at an early hour in the morning. 
They were heavily fined if they did not attend, and 
it was very hard thatjifter waiting, the whole of the 
day they would be dismissed without any recom- 
pense. Lord Campbell said, it was a most reason- 
able application. It was highly improper thfki they 
should be dismissed without being paid the small 
recompense which the law awarded them if they 
were called into the witness-box. If notice had 
been given to the jury on Saturday that they would 
not be wanted, it would have saved them a great 
deal of unnecessary trouble in attending here to-day. 
Having been made to attend under penalty of being 
fined by the judge they really ought to be paid 
when an arrangement was entered into, and the 
amonnt made one of the terms of the arrangement. 
The rule had been laid down before, that when the 
jury were summoned and an arrangement come to 
they ought to be paid. It was a reprdach upon the 
administration of justice that the jurors, upon whom 
such an onerous and important duty devolved, 
should, after having, in fiilfilment of that duty, 
attended all day, be treated in such a shabby 
manner. He could only inform those gentlemen 
that he had no power to interfere, but he would 
consult his brother judges as to whether they could 
not of their own power lay down that the record 
should not be withdrawn, the jury being summoned, 
without the jurors were paid. Ihe attorneys in the 
case subsequently undertook that the jurors should 
be paid as if they had been sworn. 



SATURDAY HALF-HOLIDAY. 



This movement is progressing in every direction 
both in town and in the country. Thus at a meeting 
of solicitors, h^Id of the Incorporated Law Society, 



Chtticery Lane, on the Ist December, 1865, it was 
resolved 1st, thab the resolutions of the public meet- 
ing ^eld at Guildhall, on the 15th day of August, be 
submitted to the council of the Incorporated Law 
Society, with a request that they would solicit an 
interview with the Lord Chancellor andi the judges 
of the equity and common law courts, and that they, 
invite the movers and seconders of the different 
resolutions passed at that meeting, and such other 
gentlemen as they may think fit, also to attend with 
them at such mterview. 2nd. .That at the interview 
to be solicited, the deputation do urge the Lord 
Chancellor and the judges to take or sanction the 
necesary- measures for establishing that the hour cf 
2 o'clock on Saturdays shall be considered henc^fivth 
to be the close of that day for conducting legal 
business in all its branches, and in^iress upon his lord- 
ship and the judges, that its early closing on Saturdays 
is earnestly sought, not by the legal profession only, 
but by the publicist krge. 8rd. That Mr. Smith be 
requested to communicate with the council of the 
Li^w Society as to the selection of gentlemen to be 
invited to attend at the interview.- 

(Signed) T. J. Ridsdalx; Chairman. 

The following is the principal of the resolntious 
passed at the public meetmg above referred to, held 
at the Giiildhall of the dty of London, on th^ 15||i 
August last, Sur James Duke, Bart, in the diair, — 
at which meeting upwards of 4,000 were present : — 

2nd. That this meeting considers that the hour fbr 
closing on Saturdays so &r as is practicable, ahonld 
be two o'clock, believing that the goverment, Iaw, 
public, and other oflBces, and wholesale houses 
generally may, compatibly with public oonvenienee 
be closed at that hour ; and therefore strongly urges 
the adoption of this measure. 



EXAMINATION ANSWERS. 
(^Michaebnas Term, 1855). 



BAKKRXTPTCT (onte, pp. 189, 190). 

I. Pates of recent statutes.^The two latest statotes 
respecting bankruptcyare the Consolidation Act of 
1849, and the 17 & 18 Vic. c. 119, passed m 1864 and 
called '' the Bankruptcy Act 1854 " (see 1 Chron. pp. 
80, 40, 137). 

II. Adjudtcation. — In order to obtain an abjudica- 
tion of bankruptcy at the instance of a creditor, the 
creditor must present to the proper court a petition 
for abjudication signed by him, and attested by the 
solicitor acting for him in the bankruptcy. This 
must be accompanied by an affidavit that the allega- 
tions in the petitions are true — t. e., of the debt, 
that the debtor is a trader within the meaning of the 
bankrupt laws, has committed an act of bankruptcy, 
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and resides within the district. Within three days 
after the filing of the petition-^t. e., the three days 
in which the petitioning creditor has priority, or any 
enlarged time, the petitioning creditor most prove 
his debt, the trading, and the act of bankruptcy. 
The petitioning creditor must personally attend to 
prove his debt, except on a certificate of ill health 
from his medical attendant, or where it is shown to 
be very expensive. The commissioner tnust examine 
into the nature and consideration of the debt, and, 
before declaring the party a bankrupt, must Cause to be 
entered on the proceedings a deposition of such peti- 
tioning creditor stating the nature and amount of the 
debt due, and how and for what consideration the 
same arose, together with the particular time or 
times the same became due. The trading and act of 
bankruptcy must be proved. Witnesses may be 
summoned to give evidence (12 & 18 Vic. c. 106, s. 
100). After the prooft of the petitioning creditor.'s 
debt, and of the trading and act of bankruptcy by the 
par^ against whom the petition was filed, the com- 
missioner may adjudge such person bankrupt, of 
which, however, he is to have notice before it is 
advertised (Mont, and Ayrt. Pract. chap. 11 ; Edens 
Bankr. Law, chap. 6 ; 12 & 18 Vic, c. 106, s. 101). 
lU.— Petition for protection— Deed of arrangement. 
— A trader may effect arrangement with his creditors 
and be diischarged from his debts either by petitioning 
the Court of Bankruptcy for protection from arrest 
(12 & 18 Vic. c. 106, ss. 211), or by iiis enteringinto 
a deed of arrangement with his creditors. (Id. s. 
224). In the case of a petition for protection from 
arrest, the petitioning trader must have assets to the 
extent of £200. On the presentation of the petition 
duly verified, without obtaining the concurrence of 
the creditors, the comnussioner will grant the trader 
protection, and order his release if in custody except 
in certain specified cases. The trader afterwards 
makes a proposal, which must be assented to by three- 
fifths in number and value of the creditors who have 
proved to the amount of £10 (12 & 13 Vict. c. 106, 
s. 213, • 215). When the resolution or agreement 
has been carried into effect, the court is to-give a 
petitioning debtor a certificate thereof; and such 
certificate is to'operate as a certificate of conformity, 
except only that any debt which shall have been con- 
tracted wholly or in part by reason of any manner of 
fiuud, or breach of trust, or without reasonable pro- 
bability at the time of contract of being able to pay the 
same, or by reason of any judgment in any prosecu- 
tkm fi>r breach of the revenue-laws, or in any action 
for br^i^ of promise of marriage, ^eduction, criminal 
cottveraation, libel, slander, assiuilt, battery, malicious 
arrest, m a licio us trespass, maliciously suing out a 
fiat in bankruptcy, or maliciously filing or prosecuting 
a petitbn for abjudication of bankruptcy, shall not 



be barred by such certificate. Where the second 
course above-mentioned is pursued, namely, an 
arrangement by deed^ the consent of six-sevenths in 
number and value of the creditors to the amount of 
£10 must be obtained (12 & 13 Vict c 106, ss. 224, 
225 ; 1 Law Stud. Mag. N. S. 257—262). 

rV. ReqiMtet to support adjwlieation. — ^The re- 
quisites to support a petition for abjudication on the 
petition of a creditor are 1. a good sufficient debt ; 
2. an act of bankruptcy ; 8. a tradmg by the debtor 
so as to make him a trader within the meaning of 
the bankrupt statutes (Key div. ** Bankruptcy," pp. 
46, 49). 

V. Notice of and disputing adjudication, — ^Previous 
to the notice of abjudication appearing in the London 
Gazette^ a duplicate of such abjudication must be 
served on the person so adjudged bankrupt, per- 
sonally, or by leaving the same at the usual or last 
known place of abode or place of business of such 
person. The party so served b allowed seven days 
or such extended time v not exceeding fourteen days, 
as the court shall allow, from the service of such 
duplicate of such^ abjudication; to show cause to the 
court against the validity of such abjudication. On 
appesl to Lords Justices the advertisement may be 
ftirther stayed (2 Law Stud. Mag. N. S. p. 3). If 
the petitioning creditor's debt, the trading, or the 
act of bankruptcy appear insufficient, and. none other 
be proved, the abjudication is to be annulled ; but if 
no cause be shown for annulling the abjudication, 
the notice of abjudication is to be forthwith, advertised, 
and sittings appointed for bankrupt to surrender and 
conform (12 & 18 Vict. c. 106, s. 104). 

VL Petitioning creditor's debt due.— The petitioning 
creditor's debt must have been contracted before the 
act of bankruptcy, but no abjudication is invalid by 
reason of any act or acts of bankruptcy prior to the 
debt or debts of the petitioning creditor or creditors 
or any of them, provided there be a sufficient act of 
bankruptcy subsequent to such debt or debts (12 
& 18 Vict c. 106, s. 88). The object of this enact* 
ment is to prevent an abjudication regularly obtained 
being defeated by prior acts of bankruptcy. A debt 
payable at a certain ftiture time, if contracted either 
in writing or verbally, upon a valuable consideration 
will support an abjudication, though the act of 
bankruptcy be committed between the contract and 
day of payment Y12 & 13 Vict. c. 106, s. 91 ; Archb. 
Bankr. 72 ; 14 East, 197 ; Madd. 72 ; 2 Law Stud. 
Mag., N. S., Supplem. p. 179). 

VII. Debts provabU.~-The general rule is, that all- 
debts may be proved under a bankruptcy for which, 
if i>ayable at the time, the creditor might have had 
his remedy against the bankrupt, either at law, in 
equity, or otherwise, in his own name, or in the 
name of any other. There must be a debt, of an 
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■mount either actually ascertained, or which may 
readily be ascertained by computation, wiUiout the 
intenrention of a jury, and not a claim sounding 
merely in damages, and those damages unliquidated. 
Indeed, it may be stated as the result of very many 
eases on this intricate subject, that where damages 
are contingent and uncertain, as in $ome cases of 
demands founded on contract, and in <iU cases of tort$ ; 
where both the right to any damages at all, and also 
the amount of them, depend upon circumstances, of 
which a jury alone can properly judge, and which, 
therefore, it requires the intervention of a jury to 
ascertain, such damageis are not capable of proof, 
except so fiur as sees. 177 and 178 of the Consolidation 
Act give a right to prove. But in cases where, 
although the usual form of action which a creditor 
would have f>r his demand, may be one in which he 
would recover it in the shape of damages to be given 
by a jtiiy; or though, perhaps, in some instances, 
he could have no other kind of action ; yet if his 
demand is of such a nature as admits of being liqui- 
dated, and ascertained at the time of the bankruptcy, 
so that he can swear to the amount, he wiU be entitled 
to prove (See 5 Law Stud. Mag. 255). 

Vm. iVoo/—F«rdict—i4iwir(t— Where a verdict 
for the plaintiff is taken subject to an award, the 
award afterwards made in fbvonr of the plaintiff, 
relates back to the time of the verdict, and, therefore 
where a verdict is obtained for mdebt or other liqui- 
dated demand against a person before a bankruptcy 
subject to a reference, and the award is made after 
the bankruptcy^ the amount awarded is provable by 
the phuntiff (Archb. Bank. 112—114, 8th edit., pp. 
186—189, lOth edit). Indeed, it is said that if a 
verdict be taken in an action of tor/, subject to a 
reference, and the award is made after the petition, 
the amount awarded is provable : but this seems 
doubtfhl (Beeston v. White, 7 Price, 209, dted 1 
Mont, and Ayrt Bankr. 291, 2nd edit; see 3 Law 
Stud. Mag.N. a p. 188; 1 Law Chron. p. 19 ; 2 Id 
p. 180). 

IX. Proqf-^PoRcy qf insurance — Bottomry bond, — 
By the Consolidation Act, s. 174, the obligee in any 
bottomry or respondentia bond, and the assured in 
any policy of insurance, made on valuable considera- 
tion, shall be admitted to ctotm, and after the loss 
or contingency shall havr happened, to prove his 
debt or demand in respect thereof and receive divi- 
dends with the other creditors, as if the loss or con- 
tingency had happened before the filing of the 
petition for abjudication against such obligor or 
insurer ; and Uie person effecting any policy of 
insurance upon ships or goods with any person (as 
a subscriber or underwriter) having become or 
becoming bankrupt, shall be entitled to prove any 
loss to which such bankrupt shall be liable in respect 



of such subscription, although the person so efieeting 
such policy was not behefidaUy interested in such 
ships or goods, in case the person so interested is 
not within the united realm. 

X. Proof— Bond or hill not paydbk,—Bj the Con- 
solidation Act, s. 172, any person who has given 
credit to the bankrupt on valuable consideration for 
any money or other matter or thing which shall not 
have become payable when such bankrupt oommitted 
an act of bankruptfcy, and whether such credit was 
given on a bill, bond, note, or other negociaUe 
instrument or not, shall be entitled to prove sncfa 
debt, bill, bond, note, or other security, as if the 
same was payable presently, and recsttw dimdendi 
equally with the other creditors, dedueting mUf 
thereout a rebate of interest for what he shall so 
receive at the rate of five pounds per oentom per 
annum, to be computed flrom the declaration of a 
dividend to the time such debt would have become 
payable, according to the terms upon which it was 
contracted. On the similar section m 6 Goo. 4, e. 
16, it was held that the amount of a proof on a debt 
payable in Juturo is not snlgect to this xebate of 
interest, which only applies on payment offkdwtdeatf 
on the proof (£zp. HOI, 2 Deac ^9; a C. 8 
Mont. & Ayrt. Rep. 175). 

XI. Proof^AU UabUQy parties to US hankn^— 
If the drawer, acceptor, and first indorsee of a bill 
of exchange all become bankrupts, a second indorsee 
holding the bill for a valuable consideration, may 
prove the whole amount against each estate, and 
receive dividends thereon from each of the estates 
against whidi he has proved, provided that he do 
not receive more than 20s in the pound upon the 
amount actuaUy due to him (Exp. Dyer, 6 Veeey, 
9; Exp. Adam, 2 Rose, 86 ; Exp. Wildman, 1 
Atkyns, 109 ; Archb. Bankr. Fract. 182, 10th edit.). 
And where there are solvent parties to the bill, the 
holder may, notwithstanding his proof against the 
bankrupt parties, proceed at law against ihem 
(Archb, Bankr. Pract. 182, 10th edii ; Henley's 
Bankr. 165, 8rd edit). Where the creditor before 
proof has received a part of the Inll firom any of the 
persons liable tor pay it, he can only prove for so 
much as remains (Exp. Wildman, 2 Yesey, 118; 
Exp. Worrell, 1 Cox,' 809). See where goods 
deposited as security to meet bill, 17 Jur. 1088. ^ 

Xn. Proof-^Equitable mortgagee. — An eqniUdde 
mortgagee should hot prove if his security be worth 
anything until he has realised same, for on proof he 
would have to give up his securi^ fbr the' benefit 
of the estate. He should go brfore the comnii8sioner« 
hate an account taken of what is due to him in res- 
pect of his security and obtain an order for sale and 
fixr the application of the produce, if insufficient to 
pay aH-his claim in part reduction of his demand and 
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for leave to prove for the residue (Rnlefl of 19 Oct 
1853, pi. 17, 55): This, however, where there is 
no power of sale eaanot be done where there is a 
subsequent claimant of the equity of redemption who 
wOl not consent (£xp..Topham, 1 Madd. 38). It is 
to be understood that where there is a power of 
sale, whether the mortgage be legal or equitable, the 
mortgagee may sell without going before the com- 
missioner or obtaining an order, but it is more Usual 
to sell under the bankruptcy, as then the assignees 
will be compelled to join in the conveyance, (if necs- 
Mury), and leave to bid may be obtained (Lingard v. 
Bromley, 1 Yes. and Beam. 115 ; ezp. Davis, 1 
Mont, and Ayrt 89). 

XUL Proof^Eqmtable mortgagee wiAout wridng. 
— ^Where an equitable mortgagee has a writing he 
is entitled to hb costs of the application for sale, 
but if there be no writing, except under special 
drenmstances, he is not entitled to such costs. 
Tliere is otherwise no difference, ezeept of course 
that any writing may' have a power to sell in it, 
and be so available as above-mentioned. 

XIY. Auignees UabU to rent qf bankrvpfM premises. 
— ^By electing to take the premises the assignees 
make themselves liable to the covenants, and among 
those, that, of course, for payment of rent, until 
they part with the lease by assigning it -over, whidi 
they may do even to a pauper (1 Bam. and Aid. 
86; 1 Merivale, 25d; 2 Madd. 830; I'Mont. and 
Ayrt Rep. 94 ; Pr^nc. Com. L. 108, ilO). 

XV. BepuUd-oimership, — ^In order to render goods 
in the possession, order, or disposition of a bankrupt, 
&c., within the 12 & 13 Vic. c 106, s. 125 (which 
enacts that, ** if any bankrupt at the time he becomes 
bankrupt shall, by the consent and permission of the 
true owner thereof, have in hb possession, order, or 
disposition any goods or chattels whereof he was re- 
puted owner, or whereof he had taken upon him the 
sole alteration or disposition as owner, the court [the 
commissioner] shall have power to order the same 
to be sold and disposed of for the benefit of the 
Gzeditors under the bankruptcy ") two things are re- 
quired—first, they must be in his possession under 
such circumstances as to render him reputed owner 
of the goods ; secondly, they must have been left in 
his possession through some impropriety or laches of 
the true owner, under circumstances calculated to 
enable the bankrupt to obtain a. false credit by in- 
ducing the world to, look on him as the true owner 
(in accordance with the judgment of Lord Bedesdakr 
in Jqy V. Campbell, 1 Sch. and Lefl 328). The 
question whether goods are in the possession, order, 
and^ disposition of a bankrupt may depend on the * 
usage of some particular trade, which may vary at 
different times and places. When property b left 
by the true owner in a shop where goods are noto- 



riously left by parties for other purposes than fo^ 
sale (as clocks with a dockmaker), the proprietor of 
the shop b not a reputed owner of them within that 
statute. (Hamilton v. Bell, 18 Jur. 1109). See 
also 1 Chron. pp. 63, 76, 132, 384, 441, 4£8 ; 2 
/J. 58. 

CBZBiXNAL LA.W (onte^ p. 190). 

I. Queen* s Bench — Felonies and Misdemeanors, — Ihe 
Court of Queen's Bench has, on what b termed 
the crown side, jurisdiction over felonies and over 
all misdemeanors of a public nature, tending either 
to a breach of the peace or the oppression of the 
subject (4 Bla<4. Com. 312; Com. Dig. tit 
'' Courts,'* B. ; 4 Steph. Com. 855, 2nd edit.; 

n. Jurisdiction of Quarter Sessions, — ^The quarter 
sessions had jurisdiction to try all felonies and all 
misdemeanors, except peijury and forgery, at the 
common law ; but in capital felonies it was not usual 
to proceed at the sessions. And now, by the 5 & 6 
Vic c, 38, s. 31, after the passing of the act (30th 
June, 1842), iieither the justices of the peace acting 
in and for any county, riding, &c., nor the recorder 
of any borough, shall at any session of the peace, or 
at any adjournment thereof, try any person or 
persons for any treason, murder, or capital felony, 
or for any felony, which, when committed by a 
person not previously convicted of felony, b punish- 
able by transportation beyond the seas for life, or for 
any of the following offences: — 1. Misprision of 
treason. 2. Offences against the Queen's title, ^c, 
or against either House of Parliament. 3. Offences 
subject.to the penalties of pnemunire. 4. Blasphemy, 
and offences against religion. 5. Administering or 
taking unlawful oaths. 6. Perjury, or subornation 
of peijury. 7. Making, or suborning any other 
person to make, a false oath, affirmation, or declara- 
tion, punishable as peijuiy, or as a misdemeanor. 
8. Forgery. 9. Unlawfully and maliciously settmg 
fire to crops of com, grain, or pulse, or to any part . 
pf a wood, coppice, or plantation of trees, or to any 
heath, gorze. furze, or fern. 10. Bigamy, and 
offences against the laws relating to marriage. 11. 
Abductions of women and girb. 12. Endeavouring 
to, conceal the birth of a child. 13. Offences against 
any provision of the laws relating to bankrupts and, 
insolvents. 14. Composing, 'printing, or publishing 
blasphemous, seditious, or defamatory libels. 15. 
Bribery. 16. Unlawful combinations and conspi- 
racies, except such over which such justice or 
recorder respectively have or has jurisdiction to tryi 
when committed by one person. 17. Stealing, or 
fraudulently taking, or ii^juring, or destroying records 
or documents belonging to any court of law or equi^, 
or relating to any proceeding therein. 18. Stealing, 
or fraudulently coi^cealing or destroying, any wsDa 
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or testamentary papers, or any document or written 
instroment being, or containing, evidence of the title 
to any real estate^ or any interest in land<^ &c. 
Some other statutes also provider that the offences to 
which they relate shall not be tried at the sessions 
(see 4 & 5 Vie. c 56; and 10 Vic. e. 25). 
The restraint as to sessions within the jurisdiction 
of the Central Criminal Court is taken away by the 
U & 15 Vie. c. 55 (3 Law Stud. Mag. N. S. p. ). 

m. JFWony.— Sir W. Blackstone (4 Black. Com. 
95) defines felony to be an offence which occasions 
a total forfeiture of either land or goods, or both, at 
the common law, and to which capital or other 
punishments may be superadded, according to the 
de^e of guilt. The punishment was usually, 
though not necessarily, capital — ^Blackstone, there- 
fore, derires the word felony from the Saxon feo, or 
feoh, fee, or feud, and the German Ion, price, as 
being a crime punishable with the loss of the feud, 
or benefice. But, as formerly, in petit larceny, the 
lands were not liable to escheat, and petit larceny 
was always ^before the 7 & 8 Geo. 4, c. 29, s. 2) 
ranked among felonies, Wooddeson seems inclined 
to deriye it from fiielen. The term felony is now 
usually applied to all offences ranging between 
treason and misdemeanor, whether capital, or 
punishable with transportation, fine and whippingi 
or imprisonment at the discretion of the court; 
though in strictness it also includes treason. 

IV. Highest crime. — The highest crime that any 
person can commit is treason (4 Bac. Abr. tit. 
''Treason*' ; 4 Steph. Com. 210, 2nd edit.). 

V. Homicide. — Homicide is the general term for 
any manner of killing a human being. Homicide 
is either justifiable, excusable, or felonious. Justifi- 
able b where death arises in preventing the com- 
mission of any forcible and atrocious crime, or where 
an officer kills an offender in the executioivof his 
office, or of process, when resisted. Homicide is 
excusable where done in necessary self-defence, or 
where the death is caused by a lawful act without 
negligence. Felonious homicide includes murder 
(also self-murder), and manslaughter. Both these 
killings are unlawful, but murder is done with 
malice prepense, whilst manslaughter is without 
malice (First Book, 384^887 ; 4 Steph. Com. c. 4, 
p. 120—154, 2nd edit. ; 2 Law Stud. Mag. 334). 

VI. Murder and manitaughter disHnguuhed. — 
Manslaughter is the unlawfU killing of another 
without express or implied malice, whereas murder 
is such a killing with mjdice, either express or 
implied (4 Black. Com. 176—200). 

Vn. Burglarg — Necessary proofs. — In order to 
constitute the offence of burglary, there must be 
proved, 1st, that the 'offence was committed in the 
night timey that is, by 7 Will. 4, and 1 Vic. c. 86, 



s. 4, after nine of the dock m the evening and 
before six of the clock in the mommg ; 2ndly, the 
crime must be committed in a mansion or dwelling 
house, or in a building communicating therewith. 
For by 7 & 8 Geo. 4, c. 29, s. 13, no bnflding, 
although within the same curtilage with the dwelling 
house, shall be deemed part thereof fbr the purpose 
of burglary, unless |here shall be a communication 
with such biulding and dwelling house, either 
immediate or by means of a covered and endoaed 
passage leading firom one to the other ; Srdly, there 
must, in order to make it burglary, be both a 
breaking and an entry to complete it, or a breaking 
out after an entry to commit felony, or being therein 
and committing a felony (7 & 8 Geo. 4, c. 29, s. 11) ; 
4thly, the breaking and -entry must be with a felonious 
intent (4 Black. Com. 224, et seq. ; 4 Steph. Com. 
172—178 ; 3 I^w Stud. Mag. N. S. 183). 

Vni. Burglary— Night toW.— As ahready stated 
in the preceding answer, a buiglary must be com- 
mitted between nine in the evening and six in the 
morning of the following day (7 Will. 4, and 1 Vie. 
c. 86, s. 4 ; 4 Steph. Com. 172, 178, 2nd edit). 
It has been held suffident in an indictment^ far 
burglary to allege that the offence was committed 
'^ burglariously ** without stating the time at which 
the offence was committed or even that it was^one 
in the night-time (Beg. v. Thompson, 2 Cox's Crim- 
Cas. 443). 

IX. jPor^ery.— Foigery is the fraudulent making 
or alteration of a writing to the pnjudice of another 
man's right, with a view to put it off as a genuine 
document, so as to defraud some one (B^. ▼• 
Marcut, 2 Car. and Kirw. 356) ; but by s. 8 of the 
14 & 15 Vic. c. 100, the intent to defiraud particular 
persons need not be alleged or proved. It was a 
misdemeanor at common law, and was punishable 
with fine and imprisonment only; but now by 
statute it is in many cases felony (Clark v. Newsam, 
1 Exch. Bep. 131), and punishable with transporta- 
tion or imprisonment (4 Steph. Com. 205, et seq. 
2nd edit.). The uttering of a forged instrument, 
the forgery of which is only a forgery at common 
law, is no offence, unless some fraud was actually 
perpetrated by it (R^. v. Boult, 2 Car. and Kirw. 
356). 

X. Forgery— Punishment—Death.— ToTgtryiBWiiJr 
in no case punishable with death, the 11 Geo. 4, and 
1 Will. 4, e. 60, hikving repeded all the statutes 
making the offence of forgery capitd. Forgery is 
now punishable by transportation for various periods 
of time, extending in some instances to the party's 
life, or with imprisonment, with or without fine 
(4 Stewart's Com. 291, etseg.; 4 Steph. Com. 180, 
181, 1st edit. ; First Book). 

XI. Larceny. — ^Larceny at the common law is the 
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unkwibl takizig and earrying away of things personal, 
with i9tent to deprive tiie right owner of the aame, 
and not being committed under the drcnmstances 
requisite to make it burgkry (4 Steph. Com. 152, 
168, Ist edit. ; 1 Law Stud. Mag. N. S. Supp. p. 51). 
Laxvenj,' or theft, is distinguished by the law into 
two sorts ; the one called simple larceny, or plain 
theft unaccompanied by any oUier atrocious eircum- 
atanee : and mixed or compound larceny, which also 
includes in it the aggraTation of a taking ttom one's 
person or house. Simple larceny is defined to be 
the felonious taking and carrying away of the per- 
■dual goods of another (1 Cr. Law Rep Dig. L. of 
theft). Formerly a stealing of goods above the 
value of twelve pence, was denominated grand 
larceny ; if of, or under that value, petty larceny ; 
but this distincBon is abolished by 7 & 8 Geo. 4, 
c. 29, s. 2 (4 Stewart's Com. c 7 , Fi^st Book, 894). 
Xn. SteaUnjf title deedst — At the common law 
larceny could not be committed of things real, or 
savouring of realty, but an action of trespass was 
the proper remedy. And as title deeds concerned, 
or savoured of the realty, it was not larceny to take 
them. But by 7 & 8 Geo. 4, c. 29, s. 28, stealmg 
writings relating to real estates is a misdemeanour, 
punishable with transportation for seven years, or 
fine and imprisonment , but .these provisions are not . 
(by 9. 24) to lessen toy remedy which the party 
jiggrieved had before, provided that the conviction 
of such an offender shall not be received in evidence 
in an action or suit against him (see Carring. Cr. 
Law, 296, et nq. ; 6 Law Stud. Mag. 251). 

XTTT. EwhezzUment, — Embezzlement is where one 
in a public trust, or as a servant, receives and 
fraudidenUy appropriates money .or goods received 
fox public purposes or for his master, without the 
nme having been in the possession of the party 
entitled thereto (Dickenson's Quart. Sess. 281, 855, 
6th edit.). 

XrV. Perjury and punidiment, — ^Peijury is the 
erime of t/lae swearing which arises when a lawful 
path is administered in some judicial proceeding, to 
a person who swears wilfhUy, absolutely, or fidsely, 
in a matter material to the issue or point in question. 
The law takes no notice of any perjury but such as 
if eommitted in some court of justice having power 
to administer an oath ; or before some' magistrate, 
or proper officer, or person, invested with a similar 
authority, in some proceedings relative to a civil suit 
or a criminal prosecution (4 Bl. Com. 187). The 
14 & 15 Vic. c. 99, s. 16, authorises, every court, 
judge, justice, officer, commissioner, arbitrator, or 
other person, having by law or by consent of parties 
authority to hear, receive, and examine evidence, to 
adziunister an oath to all such witnesses as are legally 
called before them respectively. Perjury is punish- 



able at common law with fine and imprisonment to 
hard labour (8 Geo. 4, c. 114), at tiie discretion of 
the court, and by stat. 2 Geo. 2, c. 25, s. 2, the 
judge may order the party to be transported, or to 
be imprisoned and kept to hard labour in the house 
of correction for any term not exceeding seven years. 
By the 8 Geo. 4, c. 114, the offender may be 
sentenced to impritonment with hard labour for any 
term fbr which he may be lawfblly imprisoned, 
either in addition to or in lieu of any other punish- 
ment. 

XV. Common nuisance — ProeectUum/or, — Common 
nuisances are such as affect or annoy the whole 
community in general, and not merely or soldy 
some particular in&vidual ; of this nature are annoy- 
ances in highways, rivers, and bridges ; all kinds of 
offensive trades and manufiictures ; disorderly houses, 
&c. This class of nuisances is remediable by indict- 
ment only, and not by action, the reason being that 
it would be unreasonable to multiply suits, by giving 
every man a separate right of action, for what 
damages him only in common with the rest of his 
ftllow subjects (4 Bl. Com. 167). An action may, 
indeed, be maintained by an individual who can 
prove .that he has sustained jBome particular damage 
beyond what is suffered by other subjects (Co. Litt. 
56; 12 Mod. Rep. 262 ; 2 Stark. Evid. 586 ; Frine. 
Com. Law, pp. 2, 191). 



LEGAL EDUCATION— INNS OF COUBT— 
THE BAB. 



One of the most interesting, if not the most im- 
portant, of the reports lately issued by the now- 
fiuhionable plan of commissions is that just issued 
by the commissioners for Inquiring into the Revenues 
of the Lms of Court and their application to the 
Promotion of the Study of the Law. The feeling 
is daily growing that candidates for the bar should 
do something more than eat their way there, and 
this has been not a little induced by the evident 
good effects resulting from the institution of an 
Examination of Articled Clerks. The report is not 
very long, but still we do not propose to burthen 
our pages with the whole of it, but we purpose to 
give such extracts as may be likely to be accept- 
able to oiir readers. 

Revenues . and expenditure of die Inns of Court. — 
The commissioners state, that from the accounts 
supplied and the explanations ihmished by the 
Treasurers and Sub-T^«asuren of the several Inns 
of Court, they have made a comparative statement 
of the income and expenditure of the four Inns, 
and compared it with the average of the last three 
years. \i^thout going into the details, we shall 
give the total receipts and payments of each Inn in 
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one sum. The rents of chambers and receipts from 
members amoont to the following sums in the. 
several Lms: — Inner Temple, £21,168 16s.; 
liGddle Temple, £10,192 10s. 7d.; Lincofai^s Lm, 
£18,242 12s. 8d.; Gray*s Lm, £8,348 4s. 8d.: 
Total, £57,947 3s. 6d. The outgoings are as 
follows :-rInner Temple, £15,945 Os. lOd. ; Middle 
Temple, £10,191 Ids. 9d. ; Lincofai's Inn, £13,345 
8s. 2d. ; Gray's Inn, £8,717 9s. 3. : Total, £49,199 
12s. The commissioners remark on these receipts 
and payments in the following terms: — '^The 
apparently large amounts of rents received by 
Lincoln's Inn and the Inner Temple, and of rents 
and dividends received by the Middle Temple, 
might lead to the formation of an exaggerated 
estimate of the resources derivable from the property 
of these bodies. The necessary outgoings, however, 
incidental to property of this peculiar character are 
veiy large, and leave ]pit a limited nett income to 
the Lms of Court. Li the case of Lincoln's Inn, 
although the rents and incidental receipts from 
their property have for the last year, 1854, amounted 
to the sum of £18,242 12s. 3d., jet it must be borne 
in mind that the Inn is encumbered with a debt 
• amounting at present to £40,000, incurred in respect 
of erecting a new Hall and Library. If we deduct 
also the expenditure for repairs, insurance, rates, 
taxes, watching, lighting, the Hall, the salaries of 
the establishment (exclusive of the Chapel and 
Libraiy), and the interest of the debt, the remainder 
of the income of their property only amounted to 
£4,548 19s. 5d., whilst the expenses of the Chapel 
and Library amounted to £651 15s. 4d. This Inn 
provides courts for the Lord Chancellor and the 
three Vice-chancellors gratuitously, and a *court 
for the Lords Justices at a small rent. The sittings 
of these courts at Lincoln's Inn, no doubt, adds 
considerably to the value of the property there. In 
like manner, in the case of the Middle Temple, 
although the rents and dividends, &c., amounted to 
£10,192 10s. 7d., yet the outgoings for repairs, 
insurance, rates, taxes, &c., and establishment, came 
to £8,932 68., leaving a remainder of £1,259 2s. 
9d. ; which is expended on the Chapel and Library. 
Moreover, a very heavy demand will shortly arise, 
in consequence of the great age and consequent 
dilapidation of many portions of their biiildings. 
The Inner Temple is less un&vourably drcum- 
Btanced. The laige rental of £15,227 Os. 3d., 
with the payments from members amoimting to 
£5,941 158. 9d., after deducting for repairs, and 
for rates, taxes, watching, lighting, establishment 
and for annuities chargeable on the property, leaves 
still a surplus of £6,934 38. 5d., and the Chapel and 
Library expenses do not amount to £1,800 ; never- 
theless the repairs are annually very heavy, the 



Society has only recently paid off a large building 
debt, and ere long a considerably outlay will be 
again required for rebuilding part of the property. 
The property of Gray's Lm is fiur less than that of 
the other Inns of Court ; and it is not probable that 
any considerable amount of surplus income can be 
derived from that source beyond their present con- 
tributioB to the funds 'provided tor the readers as 
after mentioned in our report The actual surplus 
of income and expenditure of Lincoln's Inn and the 
Temples for the year 1854, is as follows :— Inner 
Temple, 1854, £5,228 15s. 2d. ; Middle Temple, 
1854, £1 Is. lOd.; Lincofai's Inn, 1854, £8,897 
48. Id.; Gray's Inn, in 1854, the expenditure 
exceeded the income by the sum of £874 4b. 7d. 
With respect to Lincofai's Inn, that snrplos is 
applied in the first instance to payment of annual 
instalments of £1,500 of their debt, and wiQ con- 
tinually increase until that debt is paid off. More- 
over, the &lling-in ofthe leases of Stone Buildings, 
which will eventually take place, will be an ui[i- 
portanl addition to the revenues of that society. 
On the other hand, the condition of the old buildings 
indicates the probability and necessity of a con- 
siderable outlay beooming necessary for repairs 
from time to time, which may occasionally exceed 
the amount above stated for last year. Upon the 
whole, we are under no apprehension as to any 
serious &lling-off in the surplus Income of Lincoln's 
Inn and the Inner Temple. With respect to the 
Middle Temple, we have already adverted to the 
possibility of large outgoings being necessary for 
repairing the older buildings of that Inn ; and there 
is, therefore, little probability of a surplus arising 
in respect of the annual resources of that Society. 
As regards Gray's Lm, we do not think it probable 
that any considerable surplus Income can be anti- 
cipated. We deem it unnecessary to pursue this 
subject ftirther, for if in consequence of any fidling- 
off in the ^Income to the Inns of Court they should 
find themselves unable to contribute to Legal Edu- 
cation more than their present limited contributions, 
the requisite resources for carrying into effect the 
plan of education suggested in Uie subsequent part 
of our report, might be obtained by a moderate 
additional fee on the Students, which, as directly 
applicable to the promotion of their education, could 
not be objected to." 

English and Foreign syMtem of legal education. — 
The commissioners point out the present method of 
conducting legfd education in E^land, and then 
refer to the systems pursued in Scotland, the prin- 
cipal states of Europe, and hi the United States. 
' 1. English i5ti«fento»t>.— All that is at present 
required of a person wishing to become a student 
of the law in England, with the view of beuig 



Jam. 1, 1850.] 



THE ULW CHRONICLE. 



219 



nltmiately called to the bar, is, tliat he become a 
member of one of the four Lms of Court, which 
is effected by making a formal application for that 
porpoae, merely stating to the aothorities of such 
Inn idio and what he is, with a certificate of his 
respectability, signed by two barristers, attached to 
it; thai he keep twelve terms, by dining a certain 
nmnber of times in the hall ; and that he attend 
daring one year the lectures of two of the readers 
appointed by the Council of Legal Education, or, 
at his option, submit to a public examination, which 
if compulsory only upon those who do not attend 
the lectures. The details of these arrangements we 
have given in a subsequent part of our report. 

i. Scotch Studentddp. — ^In Scotland, by the existing, 
regnlations, three qualifications are at present indis- 
pensable to the admission of ^* intrants,'* or students, 
into the fiusulty of law. It is required of every 
can d idat e that>he give evidence of general scholar- 
ship ; that he pass two examinations upon the civil 
and the Scotch laws ; and, lastly, that he prepare 
a Latin thesis upon a title of the Pandects. This 
syrtem, however, being deemed insufficient, the 
Faculty of Advocates at Edinburgh have lately 
made a report upon the subject, recommending a 
much more strict and comprehensive course of legal 
study, with examinations both in general knowledge 
and in law. 

8. Fireneh StudenUhip. — ^In France the student 
must first obtain the diploma of ** Bachelier-te- 
Lettres** at certain public schools, and then he 
presents himself at the Ecole de Droit, is inscribed 
as a pupil, and follows the courses of different pro- 
fessors fbr tiiree years, attending lectures on the 
Roman law, on the Code Napolton, on the study of 
law generally, on criminal legislation, oH civil and 
criminal procedure, on criminal law and penal legis- 
lation, on administrative law, on the rights of nations, 
and on the histoiy of Roman and .of French law, 
with conferences on the Pandects. He has further 
to write theses oa the civil law, the Roman law, 
criminal and commercial law; and having passed 
all the examinations on these several subjects, at 
the ehd of the third year .he receives Uie diploma of 
**Licenci< en Droit,** and b entitled to be sworn 
before the court, and thereupon he becomes an 
avocat. A fourth year*s continuance, however, at 
the Ecole de Droit, attendance at lectures, submis- 
sion to examinations, and the composition of a thesis, 
are requisite to obtain the degree of doctor of laws, 
which is necessaiy for those who are desirous of 
becoming professors in the fiiculties. 

4. German Studentship, — ^Throughout Germany 
every appointment in the law, fit>m that of notary 
public to the judicial bench, is in the hands of the 
Govenmient, under the patronage of the Minister of 



Public Justice ; and the training necessaiy to qualify 
the candidates for Such offices is strictly the subject 
of Government regulation. That thuning begins at 
some gymnasium or state school, where the youth 
intended for the law are instructed in clasncal and 
general literature; and here they acquire all the 
knowledge of these branches of education they are 
ever likely to obtain. From the gymnasium or 
high school the young student of law is transferred 
to some university by certificate of competent 
attainment m those preliminary studies. At the 
university his preparation for the profession of the 
law may be properly said to begin. These studies 
consume three years of his time, and comprise 
attendance upon lectures on general law (En- 
cyclopaedia of Law), the Institutes of Justinian, the 
Pandects, the common law of Germany, feudal law, 
history of law, and criminal law. At the dose of 
his university career he presents himself to the 
judges of some one of the courts of law, bringing 
with him testimonials of due attendance upon lectures 
and good moral conduct, and applies for examination 
as an auscultator, or hearer of law. If upon such 
examination his attainments in the subjects of 
university study prove sufficient, hie is admitted, as 
auscultator, to the practicalstudy of the law under 
the judges of the court. In this capacity he takes 
notes, makes abstracts of proceedings, draws up 
reports, and acts in many respects as clerk or 
assistant to the judges. After spending two years, 
or even more, in this capacity, but without official 
function or pay, he applies to be examined fi)r his 
advancen^ent to the higher preparatory station, 
namely, that of referendarius. If found competent, 
he enters upon a more direct participation in the 
business of the court, though as yet under the 
strict superintendence of the judges, and still without 
recognised function or pay. At this stage, however, 
he is competent to take upon him the 'duties of a 
notary or advocate ; but if he aspires to the judicial 
dignity he bias to undergo a third and last examina- 
tion of a much more general and searching nature, 
touching upon all the subjects of previous study, 
and testing his. power of applying them in practice. 
If he succeed in satisfying the examiners— no easy 
task — he is named assessor to some court of the 
first instance, yet still without pay or emolument, 
until tli^ Minister of Justice shall find an opportunity 
of transferring him to the bench. All these studies 
usuaUy occupy seven or eight years of the students 
life ; and it is not tiU he has passed through these 
successive trials, and is fortunate enough to find a 
vacant place at the bar or on the bench, that he 
enters upon the profitable exercise of the profession. 
5. Two SiciUcM.—Jn the kingdom of the Two 
Sicilies, any one intended for the profesaioh of the 
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law, after passing his examination in belles-lettres, 
must undergo a course of examinations before a 
board of the professors of law in one of the univer- 
sities of the kingdouL These examinations are in 
the ibllowing subjects : — 1. Jus natursB and gentium ; 
2. Civil law ; 8. Neapolitan civil law ; 4. Neapcditan 
criminal law ; 5. Commercial law. The examination 
in canon law is optional. The student, having 
passed these several examinations in a satisfactoiy 
manner, obtains a diploma called the Laurea, which 
enabled him to practice in all the courts of the 
kingdom. This preparatory course takes fix>m four 
to five years. 

6. United States.— In the United States of 
America, where seemingly the greatest latitude 
exists as to admission to the bar, though generally 
speaking no attendance at schools, colleges, or 
lectures, nor any particular course of study, is 
absolutely required, yet an examination as to pro- 
fessional knowledge must be submitted to before a 
person is allowed to practise. 

Preliminary examiiiatum o/articled clerks. — Though 
not immediately within the actual scope of the 
commissioners inquiry they refer to what will 
certainly interest articled derks, viz., that a pre- 
liminary examination should take place: — *^Your 
commissioners would here add, that with regard to 
the education of the articled clerks — young men 
preparing themselves for the professions of solicitors 
and attomies-at-law — the gentlemen who have been 
questioned on this subject are uniformly of opinion 
tiiat they should be obliged to undergo an examina- 
tion as to capability, fitness, and general knowledge, 
before being apprenticed or articled. 

Calls to bar without any examination.— In reference 
to the present system of getting called to the bar 
without any examination or other test of proficiency, 
the commissioners observe that until the recent 
appointment of the Council of Legal Education there 
was no preliminary test whatever of the intellectual 
capacity or attainments of a barrister ; any person 
(provided he were not gmlty of impropriety of con- 
duct, and complied with some special provisions) 
might, by simply making certain payments, and 
dining a certain number of terms in the hall of one 
of the four inns of court, become a barrister. The 
Lmer Temple alone, for a short period, had reqxdred 
a preliminary classical examination before a student 
was admitted to the inn. This system was con- 
sidered by the inn to be highly beneficial, but was 
discontinued after a few years, by reason of the same 
course not having been adopted by the other societies. 
At present the system pursued is as fi)llows : — ^There 
is no preliminary examination for the admission 
of students. The four urns of court have provided 
five readers, who receive a salary of three hundred 



guineas each. Each inn pays the salary of one reader, 
and contributes to the expenses of the fifth or remain- 
ing reader. The students pay a fee of five guineas 
on admission to an inn, which entitles them to attend 
the lectures of all the readers. These readers de- 
liver lectures in constitutional law and legal history, 
civil law and jurisprudence, common law, equity, 
and the . law of real property, and hold also evening 
classes for those who are willing to attend them. 
The students pay an additional fee, not exceeding 
three guineas in the whole, tor being admitted to 
these classes. No student can be called to the bar 
unless he have attended during one whole year the 
lectures of two readers at least, or have submitted 
himself to public examination ; but here all efibrts 
to enforce the acquirement of information ceases. 
In order, however, to encourage a course of study, a 
voluntary examination has beeu instituted, which 
takes place three times a year; and a studentship of 
fifty guineas a year, to be held for three years, has 
been founded by the inns of court, which is conferred 
on the most distinguished student at each examina- 
tion. Three other students may be selected by the 
Council of Legal Education as having passed the next 
best examination, and to these a certificate is given, 
which exempts them firom keeping two terms prior 
to their call. Certificates of having satisfactorily 
passed the examination are also conferred on such 
other students as the Council consider entitled to 
receive' them ; and persons desirous of being relieved 
from attendance at lectures have the option of passing 
this voluntary examination as an alternative. It will 
be obvious that no test whatever of the acquirements 
of those who are to be called to the bar has been 
provided by this system, except in the case of those 
who voluntarily submit themselves to examination « 
and who are probably those with regard to whom a 
test is least required. The attendance on lectures 
afibrds the opportunity of acquiring information, but 
not a test of its acquisition. Further than this, we 
may remark, that the voluntary examination is con- 
fined to the subjects on which the readers deliver 
lectures ; and although no student thoroughly des- 
titute of learning could successfblly pass the examina- 
tion, yet it appears by the evidence that candidates, 
who have been on the whole sufficiently weU informed 
in purely professional matters to pass the examination, 
have yet displayed gross ignonmce in a subject so 
nearly connected with it as the legal history of their 
country. 

Test of general and professional knowledge. — The 
commissioners have arrived at the conclusion that 
there should be a test both of general and professional 
knowledge, for every candidate for the bar. They 
add that *^ in arriving at this conclusion with respect 
to the necessity of a test we desire to be understood 
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•8 not dispanging or nndeinluiiig the present system 
of practical study in a* barrister^s chambers, which 
miut be admitted to be Teiy efficient in fitting the 
student for the active duties of his profession ; it 
afibrds, however, no flicilities for the study of the 
scientific branches of legal knowledge, including 
under that term, tonstitntional law and legal history, 
and dvil law and jurisprudence. Some knowledge 
of these subjects must be useful to the barrister, 
not only as an advocate, but as a judge, and espe- 
cially if he should be appointed to any judicial office 
in India or in the colonies; and alUiough, during 
the ordinary period of preparation for the bar, it 
would probiddy be found impracticable to obtain an 
entire acquaintance with them without sacrificing 
objects more immediately pressing, yet there would 
be time enough to lay the foundation of thb know- 
ledge, which might be completed after the student 
should have been called to the bar, and before his 
time became wholly absorded by practice. By 
mastering principles, the student becomes more 
interested in, and obtains a steadier grasp of, prac- 
tical details. The most convenient, method of 
acquiring knowledge of these sulgects is by lectures, 
followed by examination i^plicable both to the 
lectures and to the subjects generally.- With re- 
spect to the practical branches of the law— that is 
to say, common law, equity, and conveyancing — 
although the knowledge of them will for the most 
part he best acquired in the chambers of the barris- 
ter or conveyancer, yet lectures on the principles 
of these sui^ects, combined with private study, afiTord 
important assistance to the student^ and the prospect 
of an examination in them would be an usefiil 
stimulus to pupils studying in chambers— ft stimulus 
the niore necessary when we have regard to the 
length of time which elapses between the com- 
mencement of study and professional practice. 
Moreover, the barrister or conveyancer having 
pupils would feel that he had an interest in their 
success at the examinations, and would be desirous, 
even more than at present, of giving systematie 
instruction in the Uw, considered as a science. It 
cannot be doubted that if a pupil, before going as 
such to the chambers of a barrister, should study 
under a reader the principles of the branch of law 
to which he is about to address himself^ he would 
derive for more advantage firom his period of pupilage 
than if he went there without such previous prepara- 
tion. Such instruction under a reader would not 
necessarily disturb the present system of pupilage 
in chambers, if the lectures should be given at con- 
venient times, and if the examinatiouv should b6 so 
regulated as to enable, not only those who attend 
lectures, bnt those who diligently attend chambers, 
te pass, and to obtain distinctions and prizes. With 



this view, the question at examinations might be so 
framed as on the one hand to test the knowledge 
which has been derived by those students who have 
attended the lectures, and on the other hand to test 
the knowledge of the subject whichhas been acquired 
in any other manner.** 

Legal University. — The commissioners propose 
that the four Inns of Court shall be united in one 
university for the purpose of the examinations which 
they recommend to be instituted, and also for the 
purpose of conferring degrees. The following are 
the only propositions on this subject which we 
think it worth while to notice : — 1. That a university 
be constituted, with a power of conferring degrees 
in law, of which the constituent members shall be 
"the chancellor, barristers-at-lftw; and masters of 
laws.** 2. The chancellor of the university to be 
elected for life, the electors being all barristers 
(including seijeants) and masters of laws. 8. That 
a senate, consisting of thirty-two members, shall be 
elected in manner following, viz., eight members 
shall be elected by each Inn of Cotirt, five of them 
IMng benchers of the Inn, and elected by the 
benchers, and three of them being barristers 
(including seijeants) of any Inn, but elected by the 
barristers (exclusive of the benchers) of the Inn to 
which they belong. 

Two examinatUms of students for ihe bar. — ^The 
commissioners alsp propose that there shall be 1. 
a preliminary examination fox admission to the Inns 
of Court of persons who have not taken a university 
degree ; '2. that there shall be an examination 
before a call to the bar is made, and also before 
taking a degree of masters of laws, for the novelty 
of a degree in law is recommended by the commis- 
sioners. 

Preliminary examination, — ^To pass the preliminary 
examination, candidates must possess a competent 
knowledge of English history and Latin. 

Examinations for a call and for a degree. — ^The 
suljects for the examination of students desirous of 
being called to the bar, or of taking a degree in 
laws, shall be divided into two branches, consisting 
of the following subjects : — ^First branch : a, Con- 
stitutioual Law and Legal History; 6, Jurisprudence ; 
c, The Boman Civil Law ; Second branch : a. Com- 
mon Law ; d. Equity ; c. The Law of Real Fh>perty» 
That no person shall be called to the bar unless he 
shall receive a certificate fixmi the senate of having 
passed a satisfiictory examination in at least one 
subject in each of the above branches. That students 
may present themselves as candidates for honours 
at the examination in such branches ; and if they 
shall be deemed by the examiners to have passed a 
creditable examinftUon in all the subjects of either 
branch, they shall be entitled to a certificate of 
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honour in respect of such examination ; sad if they 
shall have passed a like examination in all the' 
snlgects of both branches, they shall be entitled to 
the degree of master of laws. The seiiate to make 
regulations in respect of the classification of the 
students for honours. That at each examination a 
studentship of fifty guineas per anni^ to be held 
for fQur years, be awarded to >the inaster in laws 
who shall have passed the best examination. 

Altogether the report is a very excellent one, 
and the suggestions and recommendations of the 
commissioners, if carried into effect, will form an 
era in the history of the profession. Our readers 
have more interest in the subject than they may 
at first suppose, for there can be no doubt that the 
system will react on the examination for articled 
clerks, and induce a stricter examination, and most 
certainly it will hasten the adoption of a preliminary 
examination.. We give the conclusion of the report 
containing some very good remarks upon the subject 
of a previous education applicable to articled clerks 
as much as students for the bar:— ^* We would 
venture to suggest, in conclusion, that the several 
universities of the realm will, in our judgment, co- 
operate more effectually in advancing legal education 
by a sound and liberal trailing for the students 
intending afterwards to enter upon the profession of 
the law — a training limited, in respect to that study, 
to general principles — than by increasing the amount 
of special instruction which the Inns of Court ' 
should properly supply. We feel assured that 
there is no more important part of the soli J prepara- 
tion for entering upon any of the learned professions 
than the discipline and the cultivation of an en- 
lightened university education ; and looking to the 
increased facility of such preparation, and the pro- 
bablc' effect of the improved system in the Inns of 
Ck>urt, which we humbly recommend for their adop- 
tion, we anticipate with hope and confidence the 
maintenance of an educated and enlightened bar, 
upon whose integrity, independence, and learning 
the pure administration of justice, and the security 
of civil society, must, under the blessing of Divine 
Providence, largely and permanently depend." 



SPECIAL JURIES. 



Another case of a somewhat similar nature to that 
mentioned anU^ p. 212, occurred subsequently, in 
which the Chief Justice of the Conmion Pleas was 
rather facetious on Lord CampbeU's *Vcheap expres- 
sion of regret.'* The following are the circum- 
stances as given in "the newspapers :— Shortly before 
the sitting of the Court of Common Pleas the crier 
announced that one of the special jury causes in the 



list had been withdrawn, and the jurynuin summoned 
in it would not be wanted. A speciiil juryman 
addressed his lordship on his taking his seat, and 
said that he had been summoned in a special jury 
ease, which he had learned at the last moment had 
been withdrawn ; he had come six miles on purpose 
to obey his summons, and had been put to expense 
in so doing ; and he wished to ^aisk his lordship 
whether he was not entitled to previous notice ot' 
withdrawal, or to some compensation for the expense' 
to which he had been put! The Chief Justice — Y<^a 
ought certainly to have been informed that the case 
was withdrawn. The special juryman — ^I have been 
here in this court for the last half hour, and I have 
had no notice until the last moment. The Chief 
Justi<;e— It b true that notice should have been 
given by the parties. The i^iecial juiyman^-May I 
take the freedom of mentioning that the Chief Justice 
in the Queen's Bench expressed an opinion yesterday 
that in such cases jxurors should be compensated? 
The Chief Justice — ^And pray did my Lord Chief 
Justice inform the jurors how eompensation was to 
be obtained? I agree with my Lord Chief Justice 
in giving the cheap expression of his regret that no 
notice has been given, but I can give you no remedy, 
as he very well knows The matter so ended, and 
the business of the court proceeded. 



BILLS OF EXCHANGE SUMMABY PRO- 

CEDURE ACT. 

(ante, p. 197, 199, 202). 



New Bolb of Coubt. 

The difficulty before referred to as to the indorae- 
ment of costs has been got rid of, though by a very 
recent decision of the courts, a construction was put 
on the act, and the fbrms there given which rendiered 
the rule unnecessary on the main pdnt, but, of course, 
the rule wiU require the attention of the practitioner. 
The foUawing is the rule referred to : — 

*^ The indorsement on writs under this act may be 
in the following form : — 

'* This writ was issued by E. F., of &c., 
attorney for the plaintiff; or by A. B.f who resides 
[mention the city, town or parish, and also the name 
of the hamlet, street, and number of the house of the 
plaintiff^s residence]. 

**The plaintiff claims pounds, principal 

and interest [or pounds, balance of principal 

and mterest],.due to him as the payee [or indorsee] 
of a bill of exchange [or promissory note], of which 
the following is a copy : — 
[Here copy bill of exchange or promissory note, and 

all indorsements upon it]. 
And also shillmgs for noting [if noting has been 
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paid], and £ for cmts : and if the amount thereof 
be paid to the plaintiff or his attorney within four 
days from the serviee hereof all further proceedings 
wOI be stayed. 

" UonciB. 

*^Take nodce that if the defendant do not obtam 
leave from one of tfie judges of the* eourts withm 
tweire days after having been served with this writ, 
inclusive of the day of such service, to iq»pear thereto, 
and do not within such time cause an appearance to 
be entered for him in the court out of which this 
writ issues, the plaintiff will be at libecty at any time 
after the eitpiration of such twelve days to sign final 
judgment for any sum not exceeding the sum above 
claimed, and the sum of i£ for costs, and issue 

execution for the same. 

*^ Leave to appear may be obtained on an applica-. 
tion at the Judge's Chambers, Sezjeants'-imt, London, 
supported by affidavit showing that there is a defence 
to the action on the merits, or that it is reasonable 
that the defendant should be allowed to appear in 
the action. 

" Lidorsement to be made on the writ after service 
thereof: — 

** This writ was served by X. Y. on L. M. (the 
defendant), on Monday, the day of ^ 185 

by X. Y. 

•*Nov, 26th. By the judges. 

" N.B. — No other daim than a claim on a bill of 
exchange or promissory note is to be included in 
writs issued under the S^immaiy Procedure on Bills 
of Exchange Act 1855." 



SUMMARY OP DECISIONS. 



EQITITT FRACnCB. 

COSTS. — Discretionary power of taxing nuuter 
finder orders May^ 1845 — Charge for drawing 
abstracts* of documents as instructions for comisel to 
prepare answer — Fees to two counsel to settle contuUa" 
tions-— Proper charge for abbreviating answer. — ^The 
120th order of May, 1845 giving the taxing master 
power to allow to the parties all such just and 
reasonable expenses as should appear to be incured 
in advising with counsel on the pleadings, and 
procuring C9unsel to settle pleadings, and supplying 
counsel with copies of or extracts from necessary 
documents, provided that the master should not 
allow any costs- which should not appear to have 
been necessary or proper for the attainment of 
justice or for defending his rights, or which should 
appear to have been incurred through over caution, 
or merely at the desire of the party. The Master 
of the Rolls has decided that the master hbs no 
discretionary power under the abore 120th order 



to allow a charge for drawing abstract as instructions 
to counsel to settle answer, nor to allow fees to two 
junior counsel to settle answer, or any charges 
incident thereto.' The proper charge for abbreviating 
an answer is by estimating it at its total length 
exclusive of schedules. The taxing master, m a 
taxation between party and party may increaae any 
charges made in the bill of costs. Davis ▼. Earl 
Dysarty'^etk Rep. 55-6, p. 41 ; 26 Law Tim. Rep. 
84. 

EVIDENCE.— OoM examination in country--- 
Chancery Amendment Act s. 2^^ Appointment of 
examinefs-^Witnesses who hate made affidavits may he 
cross-examined ora%.— Where witnesses had sworn 
their affidavits in London^ although resident at 
Liverpool and Sunderland, yet examiners were 
appointed to cross-examine them at those places upon 
their evidence that it would put them to great per- 
sonal inconvenience to attend at the examiners dffice. 
OgHvy T. Gregory, Week. Rep. 55-6, p. 67 ; 26 Law 
Tun. Rep. 88. 

EVIDENCE.— D^posWon taken de bene esse ta 
pnor dismissed suit — Publication — Witness abroad, 
—It is now the policy of the courts of equity to 
admit the testimony of many persons whose evidence 
under the old course of the court, would have been 
entirely excluded. The present system of evidence 
is found^ upon admitting at the latest moment, 
even at the hearing of the cause, as evidence de 
bene esse or otherwise, anything brought forward 
legitimately as between the plaintiff and thie de- 
fendant Where the evidence of a witness about 
to go abroad had been taken de bene esse on m order 
•obtained exparte at the instance of the plaintiff in 
a former suit, which suit had been dismissed through 
the conduct of the plaintiff himself ; leave was given 
to the same plaintiff to read the deposition ink 
subsequent suit instituted between virtually the 
same parties, ttid for substantially the same purpose 
as the former, the witness being still abroad and 
having been unheard of for some time previously. 
Mc' Intosh ▼. The Great Western Railway Company, 
1 Jur. N. S. 1182 ; 26 Law Tim. Rep. p. 102. 

INJUNCTION.— iVbticfl of motion far before bill 

'fled, — ^The court will give leave tp; serve notice of 

motion before bill filed on the undertaking that the 

bill shall be on file when service is effected, 

Maynardr. Fraser, 26 Law Tim. Rep. 88.. 

PARTIES TO SUIT.— iVo personal representativts 
^15 fr 16 Vic. C.16, «, 44.— We have seen (vol. 1, 
p. 60) that by 15 & 16 Vic c. 16, s. 44, a court of 
equity may proceed in a sUit without the representa- 
tive of a deceased person, or may appoint some 
person to represent the estate. In a case which came 
before V. C. Kindersley that judge seems to have 
thought,; tiiough he was not necessarily compelled to 
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decide the point, that where a bill is filed for an 
account 6f the assets of a testator, and for no other 
purpose, and there is no representative of the testator 
before the court, the court has no jurisdiction under 
the aboye 44th section to appoint a person to represent 
the estate. Such a simple case as that is not likely 
to arise, for this reaso9, that the 44th section applies 
onlyto an existing suit. Now, if there be a creditor 
or legatee wishing for an account of the estates of a 
testator where there is no legal personal representa- 
tire, where the executor will not prove, 'where there 
has been no ^ministration with the will annexed, 
and no administrator ad Utemy there would be no suit 
at idl, for there could be no suit at all or without a 
defendant, and the 44th section only applies to suits 
already existing. Now, so fiir, that view of Kin- 
dersley, V. C, is borne oiit by the words of the 
statute, which certainly contemplate an existing suit, 
and a person interested in the suit; what was referred 
to and decided by Kindersley, Y. C, was that the 
legal personal representative of a legatee was jiot a 
proper person to be treated as a person entitled as a 
plaintiff to a general account of assets. In a oaae 
before Y. C. Stuart this subject was considered. ^ 
It was a suit for payment of a sum of money, and 
fbr an account against three defendants, one of whom 
was pnmarily, and the others only secondarily, liable ; 
the former defendant died, leaving a will, but the 
executors reilised to prove. An application under 
the above clause on behalf of the plaintiff, which was 
resisted by the surviving defendants, that the suit 
might proceed without a representative of the de- 
ceased defendant, refused under the above circum- 
stances, the court having power under the abov^ 
section to* appoint some person to represent the 
estate for the purpose of the suit; the executors 
who refused to act appearing to the court to be fit 
persons, were appointed accordingly Ashmall v. 
Wood, 1 Jur. N. S. IISO ; 26 Law Tim. Bep. 86 ; 
Week. Rep. 55-56, p. 60. 

COMMON LAW. 

INFANT CHILD.— CWtocfy of in/ant— Husband 
and wife — Father^s right to custody of young child,- — 
In the case of Rex v. ManneviUe (5 East, 221), 
the Court of Queen's Bench recognized the right 
of a father to the custody of his child, although it 
was then an infant at its mother's breast (see also re 
Hakewell, 12 Com. Ben. Rep. ; 2 & 8 Yic. c. 54 ; 
Key div. "Equity," p. 48; re Pulbrook, 11 Jur. 
1089). In accordance with the above decinpns, the 
Court of Exchequer has held that the &ther is 
entitled in law to the custody of his child, though 
an infimt under seven years, and the court will- in its 
discretion order such child to be delivered to the 
custody of its father, if the court see no ground to 



impute any motive to the father injurious to the 
health or liberty of such a child. Exports Young^ 
26 Law Tim. Rep. 92 ; Week. Rep. 55-6,p. 127. 

COMMON LAWPBACnCB. 

ATTORNEY.— Ca»to—raxo(wn—/iiriKa;«io>i of 
judge. — ^Whether or not a bill is taxable is a question 
for the judge to whom application for ttie order to 
taxis made. Where, therefore, such an order was 
made, and execution issued thereon, Croapton, J., 
refused to set it aside, though it was alleged that the 
bill contained no taxable item. Be Johnson, 26 Law 
Tun. Rep. 108 ; Week. Rep. 1855-6, p. 89. 

CO^tIB,—Eeman€i^Abortwe trials Verdict entered 
for party moving.— The rule is that remanets are 
costs in the cause. — ^The costs of an abortive trial 
are not allowed. A cause was made a remanet fitmi 
the sitting after Trinity Term to the sitting after 
Michaelmas Tenn when it was tried, but the jury 
not agredng, they were discharged by the judge. 
The cause then went down agaip for trial, when a 
verdict was returned for the pliuntiff with leave to 
the defendants to move to enter the verdict for 
themselves. Upon motion acoordin^ly, the court 
directed the verdict to be entered for the de- 
fendant. Upon the taxiition of the defendants* 
costs the master refused to allow them the coats of 
the cause being made a remanet : Held, that aoeh 
costs were costs in the cause, and that the defendants 
were entitled to them. Doweil v. The General Sioam 
Navigation -Conypany, Week. Rep. 1855-6. p. 120; 
26 Ls^w Tim. Rep. p. 109 ; Week. Rep. 55-6, p. 127. 
EXECUTION.— JScectttioti by ca. sa. for less than 
£20-'ConUruction of 7 ^ B Vie. c. 96, s. 87— As 
stated, vol. 1,. p. 27^, by the 7 & 8 Yic. c. 96, a 
ca. sa. cannot be issued where a debt recovered is 
less than £20. The Court of Exchequer has 
decided that where a plaintiff sues on a debt for 
more than £20, and which before judgment is 
reduced below that sum by payment he may enter 
up judgment for the whole sum, and can then iaane 
a ca. sa., which, however, should only be indoned 
for the sum really due. Blew v. .Stetiiaiiy 26 Law 
Tim. Rep. 107. 

INTERROGATORIES FOR EXAMINATION 
OF PLAINTIFF [voLl, pp. 160, 812, 845,381]— 
The Common Law Procedure Act^ 1854 — Foreign 
Plaintiff,— It was at one time doubted whether the 
provisions of the Common Law Procedure Act for 
the examination of a plaintiff on interrogatories 
extended to a plaintiff^out of the jurisdiction, though 
the 18 & 19 Yic. c. 42 (ante^ pp. 61, 62), enablbg 
acting consuls and consular agents to administer 
oaths, seemed to have removed much of the difficulty 
supposed to exist. It has ' been decided by the Bail 
Court that in an action brought by a foreign plaintiff 
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resident abrottd, the defendant, an English subject 
resident here, is still at liberty to deliver interroga- 
tories. Bs Young, 26 Law Tim. Rep. 108. 

PAYMENT OF MONEY INTO COURT {ante 
p. 190]. — CaUi-'AmendmeHt at trial— DtftcHvt par- 
tkfUars of Demand — Furiker nm paid into omrL 
—The following case will illustrate the statement 
oats, p. 196, as to costs where qiionej is paid into 
eonrt: — A. declaration contained two counts; under 
the first the plaintiff claimed £500 as' liquidated 
damages ; under the second he claimed by his par- 
ticulars of demand £12 9s. 6d. To the second count 
the defendant psid £12 9s 6d. into court, and as to 
the residue pleaded neyer indebted, the plaintiff 
tsking the money out of court in part satisfaction. 
Hie defendant, at the trial, made out a good defence 
to the first eount, but it appeared that under the 
seeond there wasafbrther sum of £1, iduch the 
the plaintiff had oinitted to claim. The judge upon 
the application of the defendant, gave him leave to 
ameod by payment of the £1 mto court, upon 
payment of costs of the amendment ; and the record 
was accordingly altered, the relocation being made 
to take the money out in'ftall satis&ction :— Held 
that the plaintiff was only entitled to jrach costs as 
he would haye had if the entire sum had been 
origmally paid into ctfort and taken out in satisfius- 
tion. To^g t. Jfartm, Week. Rep. 1855-6, p. 100. 

SPECIAL JURY.— 6 Geo. 4, c, 50, s. 84— Ccr- 
tifieatejbr ^jfedal jw ry' When to he given after trial — 
The 8 & ^Tlc c. 24, requires biat, to entitle a party 
to the costs of a special jury, ** the jn^ before 
whom the cause is tried shall immediatelg after the 
verdict certify,*^ &c. That has been construed to 
mean within a reasonable time (Christie t. Richard- 
son, 10 M. and W 688). The case of Grave t. 
Clinch, 4 Q. B. 606, is directly and inwiediately in 
point There the jury retired to consider their 
verdict, and while the[v were absent another cause 
was caUed on ; and upon their returning with their 
yerdict, the judge was applied to to certify, and he 
tt once granted the application ; but in the hurry of 
business, the judge left the assise town without 
baying signed the certificate, and he did not certify 
antil seyeral weeks afterwards. The court set that 
certificate aside, on the ground that it4iad not been 
granted in time. This has been followed by the 
Court of Exchequer in the following case : — ^When 
a judge is willing to certify that the cause tried 
before him was a proper case to be tried by a special 
jury, the certificate should be obtained from him 
immecUately, or at all eyents before the rismg of the 
court on the same day. Leech y. Lamb^ Week. Rep. 
1855-6, p. 99; 2 6 Law Tm. Rep. 107. 

TRIAL WrrflOTIT A JURY.-rl7 j- 18 Vic. 
c 125, #. 1 [1 Ghron. Ib7']— Waiver of irreguiarity 



— Omission by consent of preUminaries— Verdict 
against mdencs.— The first section of the C. L. P. 
A., 1854 (17 & 18 Vic c. 125), enacts, that '' the 
parties to any cause may, by consent* in writing, 
signed by them or their attorneys as the case may 
be, leave the decision of any issue of &ct to the 
court, provided, that the court iipon a rule to show 
cause, or a judge on summons shall in their or 
his discretion thmk fit to allow such trial** &c 
At the assises, a cause by consent was tried 
before the judge (the Queen's counsel whose name 
was in the commission of assize) without a jury 
pursuant to the aboye provision in sec. 1 of the 17 
& 18 Vic. c. 125 (C. L. P. A., 1854), but.th6re was 
no consent in writing nor was there any rule drawn 
up as provided for by that section. Upon an appli- 
cation to this court'to set ande the yerdict on the 
ground of such omisdon :— Held, that as these were 
merely preliminary matters, and the judge had 
jurisdiction, the parties were by their consent 
estopped from taking such an objection : Held also, 
pVsuant to the proyision of the act (see 1 Chron. 
p. 157), that upon a trial before the judge alone, no 
olQcction can be taken that the yerdict is agahist 
evidence. Andrews y. EUhtty Week. Rep. 1855-6, 
p. 8 ; 26 Law Tim. Rep. p. 57. 

BAMKRXTPrOY AND INSOLYBNCT. 

BANKRUPT.— C«r<i>?ate under 12 fr XS Ffc. c. 
lOe^Petition under 1 i' 2 Vic. c. 110 uMist in 
custody on e^secution after certificate — Concealment qf 
bankruptey.—Tht Bankrupt Law Consolidation Act» 
1849, by sec. 257 enacts, that the assignees fiir the. 
time being of the estate and effects of any bankrupt 
when the accounts relating to his estate shall haye 
become records of the court, shall be deemed judge- 
ment creditors of such bankrupt for the total amount 
of the debts which shall by such accounts appear 
due from him to his creditors ; and eyery creditor 
of any bankrupt, immediately after the proof of his 
debts shall have been admitted, shall be deemed a 
judgment creditor of such bankrupt to the extent of 
such proof, and the court, when it shall haye 
refused to grant the bankrupt any further protection, 
or shall have refused or suspended his certificate, 
shall, on the application of such assignees or of any 
siich creditor, grant a certificate under the seal of 
the court, in the form contained in schedule B. to 
this act annexed, and every such certificate shall 
^ave the effect of a judgment entered up in one 
of her Mi^esty's superior courts of common law at 
Westmmster, until the allowance of the certificate 
of conformity of such bankrupt, and the assignees or 
the creditor to whom according to such certificate 
the bankrupt shall be indebted as therein mentioned, 
shall be thereupon entitled to issue and enforce a 
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writ of execution against the body of such bankrupt. 
The 259th section enacts, that if any bankru|5t shall 
be taken in execution afler the refusal of pi'otcction 
or after the refusal or suspension of his certificali, 
he shall not be dwcharged from such execution until 
he shall have been in prison for the full period of 
one year except by order of the court. Tlie granting 
of a certificate to the' assignees or creditors under 
the above' provisions has been held to be a merely 
ininistefial act (Re Cbwgcll, 16 Q. B. .Rep. S86; 
15 Jur. 509). Qi/i where a bankrupt is in custody 
and detained upon'^ such ^vrit of execution, will a 
petition to the Insolvent Debtors' Court under the 
, 1 & 2 Vic. c. IJO be sustwned ? Held, that -a petition 
to be relieved from such custody is a nullity and 
^\ill be dismissed. iSem^/^, also, that if a bankrupt 
by concealing the fact of his bankruptcy had 
obtained his discharge, such discharge would have 
been held to have issued erroueously, and would 
have been revoked, and a warrant issued for his 
apprehension and recommittal to his original custody. 
Rt Charles Fox, 26 Law Tim. Rep. 94. 

DISCHARGE BY CREDITOR [1 Chron. 349]. 
— Discharge by detaining creditor be/ore the day of 
/tearing — Insolvent at large on sureties, — The practice 
of a detaining creditor of an uisolvent sending a dis- 
charge to the prison shortly before the day of 
hearing of an uisolvent debtor is often attended with 
great hardship to insolvents. In Ireland this has 
been remedied, but not so in England though here 
the commlbfioners. do all they can to prevent the 
operation of the discharge, for the law is op^n to 
this abuse that a large creditor may bribe a very 
small detaining creditor to send a discharge to the 
prison the evening b^ore the day fixed for the 
hearing, and so prevent an insolvent from having 
the benefit of an adjudication. No prisoner petition- 
ing the court for the relief of insolvent debtors is 
entitled to- the benefit of the act luiless at the 
time of filing his petition, and during all the pro- 
ceedings thereon he shall be in actual custody 
within the walls of a prison, or out on bail : Held, 
that when a discharge had been sent to the prison 
by the sheriff the evening before the day of hearing^ 
that the jurisdiction of the Insolvent Debtor's Court 
is thereby terminated, and that the fact of an insol- 
vent being at large on sureties, and attending the 
court on the day of hearing does not cure such 
defeat of jurisdiction. Re MitcMl^ 26 Law Tim. 
Rep. 64. 

DIVIDEND. — Money paid by bankrupt to creditor 
after bankruptcy in reduction of debt to be accounted 
for out of dividend. — It is the great object of the law 
of bankruptcy to make an equal distribution of the 
trader's assets among all the creditors, no preference 
being given, except under the statute, to any. It is 



t also well established that the future property of a 
bankrupt vests in his assignee under a certjficste 
which is obtained, though where the produce ia 
ent^ely from the personal skill of the bankrupt, the 
assignees are not in general entitled to it, and cer- 
tainly a debtor to the bankrupt cannot set up their 
rights unless they interfere (see Chippendale Y. 
Tomlinson, 4 Doug. 318; Osborne ▼. Silk, 1 Esp: 
N. P. C. 140; Crofl y. Poole, 1 Bam. and AdoL 
6; Elliott v. Clayton, 16 Qu. Ben. Rep. 581). 
But a commissioner in bankjuptcy ]ias nothing to do 
with such a question, for in directing the proper 
distribution of the assets he is bound to regard the 
general interests of the creditors, These observattona 
^Vill explain the following decision of Com. Bere : — 
The assignees of a bankrupt receiving money from 
him receives it as trustee for the creditors at large, 
and cannot appropriate it to his own benefit, what- 
ever agreement he may make with the bankmpt. It 
is his duty to distribute the whole equally among 
the creditors. If an assiguee retain in hie hands or 
employ for his benefit any, sum to the amount of 
£100, part of the estate of the bankrupt, he is not 
only liable to* refund the same, but to pay 20 per 
cent, interest thereon. B. became bankrupt in 1815, 
and went to America ; he returned in 1823, and 
died, leaving property. After paying all subsequent 
debts in ftill, a sum was paid to Uie ofiicial asmgnee, 
to be divided among his creditors in 1815. Among 
them ivas C, a creditbr for jC1,OoO, who was one of 
the original assignees. After B.'d return he paid to 
C. by various instalments £254 in respect of the 
debt due to him at the time of the bankruptcy. The 
question was whetlier C. should be charged with the 
amount so received as jso. much paid, to him in re- 
duction of his principal debt, and be' allowed to 
receive an equal dividend with the other creditors 
on the balance or wliether the amount should be 
treated as a dividend paid to him, and the other 
creditors paid an equal dividend before he was 
allowed any further dividend : Held, that the sum 
so paid must be treated as paid in respect of divi- 
dend, and not as so much money paid to him in 
reduction of the principal of his debt. lU Eltwoodj 
26 Law Tim, Rep. 80. 

PROTECTION PETITION.— /«/«rtm order-- 
Committal by county court — Discharge by insolvent 
court—ll Chron. pp. 276, 348, 883, 888, 457, 458]. 
— An insolvent against whom anorder of commitment 
has been made by a county court after obtaining an 
interim order of protection in resi>ect of a debt duly 
mserted in the schedule will be discharged by the 
Insolvent Debtors' Court. Re Stiks^ 26 Law Urn. 
Rep. 64. 

PROTECTION PETITION.— First examination 
— Vczaliuits defence of an action [1 Chron. 63] — 
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Contracting a debt without reasonable expectations of 
payment, — Where an insolYent rexatioosly defends 
an action, and thereby inerieaaes the costs of the 
creditor : Held, that the extra costs incurred may 
be considered as a debt contracted without reasonable 
expectation of payment.' Be LaugJUon 26 Law Tim. 
Rep. 64. 

CRQCIKAL UiW 

ALEHOUSE lilCENSE.— ppeal to setsiom 
[ante^ p. 67]— 0»-cfcr to pay costs [1 Chro^ . 464] — 
9 Geo. 4, c. 61, s. 27—12 j- 18 Vie. c. 46 s. 18— 
JSstreat of recognizances by subsequent sessions — S Geo. 
4, c. 46, s. 2— Additional remedy. — Sec. 2 of stat 
8 Geo. 4, c. 46 contemplates and provides for two 
classes of recognisances : 1. where they are forfeited 
out of sessions, in which case in order to give the 
derk of the peace uiformatlon of them, they are to 
be certified to him, the other where they are 
forfeited at the sessions, in which* case the clerk 
of the peace takes notice of them, and is to copy 
them on a roll together with the former, and deliver 
them to the sheriff, but in neither case, has the party 
an opportunity then of stayihg the hand of the .clerk 
of the peace. The sheriff has thereby authority to 
levy the forfeited recogmsances, and if anything i^ 
done improvide or uiyustly, the party has a remedy 
by ultimate recourse under sec. 6. The- 11 & 12 
"Vic. c. 48, s. 27 prescribes the manner of recovering 
eo«ts awarded by the quarter sessions- upon appeals, 
and by the 12 & IS Vie. c. 46^ p. 18, the court of 
quarter sessions may upon all appeals order the 
one party to pay costs to the other. Upon appeal 
against an order refhsing an alehouse license 
under stat. 9 Oeo. 4, c. 61, the court of quarter 
sessions in October dismissed the appeal, and 
orderedthe appellant forthwith to pay to the. 
respondents or to whom they should, appoint the 
sum of £22 168. for costs. .The brder was drawn 
up for £22 168. for the amount of the costs. The 
sessions were a^oumed to November, and in the 
interval the clerk of the peace taxed the costs, and 
inserted the amount in the order. The January 
quarter sessions estreated the recognisances of the 
appellant and his sureties, upon proof that a demand 
had been made of the costs and nod-payment: 
Held, first that stat. 12- & 13 Vic. c. 46, s. 18 did 
not take away the jurisdiction given by stat. 9 Geo. 
4, c. 61, 8. 27, to order costs on appeal fh>m a 
refhsal to grant an alehouse license but' gave an 
additional remedy for enforcing such order. 2. 
That there was no forfeiture of the recognisances 
at the sessions in October or November, that the 
January quarter sessions had jurisdiction to order 
the recognisances to be estreated, under stat. 3 Geo. 
4, c. 46, 8. 2, and that the cases of Rex. v. Cossins 



(Park. 64, and Reg. v. Just West Riding, 7 Ad. & 
El. 688), did not apply to show that the quarter 
sessions could not estreat the recognisances, and 
that the only mode of proceeding was by scire 
fiidas because they were both cases of recognisances 
for good behaviour, and there is a marked distinc- 
tion between 8uch recogpaisances, and recognisances 
to obey an order of the court of quarter Sessions to 
pay costs. Reg. v. The justices of Ely, 1 Jur. N. S. 
1017 ; Week. Rep. 1866-6, p. 6. 

INFORMATION FOR PENALTIES.— 
SmuggUng^Costs of Crownr-^17 j- 18 Vic. c. 107^ *. 
218 [see now 18 & 19 Vic. 90, ante, p. 121].— By 
the Customs Consolidation Act (16 & 17 Vic. c. 107, 
s. 263) it is enacted that, *^ In all suits or proceedings 
at the suit of the Crown for the recovery of any 
duty or penalty, or the enforcement of any forfeiture 
under thi? or any act relating to the customs, the 
parties thereto shall be entitled to recover costs 
against each other in the same planner as if such 
suits or proceedings were conducted and had between 
subject and subject," &c. An information against 
two defendants for smuggling under the 16 & 17 
Vic. c. 107, contained several counts, in each of 
which the defendants were charged severally. A 
verdict having by consent been taken against both 
on aU the counts for the full penalties claimed, with 
an arrangement that execution should issue against 
each for a certain portion only, the remembrancer, 
on taxing costs against one of the defendants, under 
sec. 268 of that act, having allowed the crown costs 
on the whole record, the court refused to review the 
taxation. The Attorney General v. Roberts and ElUs, 
Week. Rep. 1866-6, p.^7 ; 1 Jur. N. S. 1024. 



THE EXAMINATION ANSWERS^ 



We are always glad to receive any communications^ 
ikpon any matter in the Chroniclb which may 
appear to our readers to be erroneous, and we give 
insertion to two communications we have received 
upon the Answers in No. 19 to the Michaelmas 
Term Examination Questions. 
New y'rial' Costs (ante, p. 190J Appointment to Uses 
(ante, p. 196). 

Sir, — ^Your Answer to Question VI (Common 
LaWy of the Examination Questions of Michaelmaf 
Term does not meet the point of the question, which 
is not as to the costs of the rule for the new trial, 
but the costS' of the first trial. The answer should ' 
be in the words of Reg. Gen. Hil..Term, 1868, Nq^ 
64, '* If a new trial be granted without mention of 
the costs of the rule, the costs of the first trial 
shall not be allowed to the successful party, though 
he Bucc^^d in ihe second." [This is^ quite correM ; 
we know not bow we came to mistaike the question.] 
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In reference to the answer to Question YI. (Equity), 
I bfegpto obserye that I doubt its cori'ectness. Had 
I been under examination, my answer would have 
been that B. took no interest whatever, but that C. 
took a legal life estate and D. a legal tenimoy in tail. 
Had the app<untment been to and to the use of B. 
and his heirs, to the use of C. for life, remainder to 
the' use of D. and the heirs of his body, then I 
think that the answer would hare been correet, 
because the Statute of Uses would only execute the 
first use, which, as it would be of the complete fee, 
would leave C. and D. to ihehr suitable remedy. 
But in the case put by the question ihejirst use is 
to C. of only a life estate and the remainder over 
to D. of an Estate tail, both of which I conoeiVe 
would l)ecome immediately legal estates by virtue 
of the statute. A. having the ultimate reversion in 
fee.in ease of a failure of issue of D., and D/s estate 
tail was not barred. Perhaps you will kindly look 
again into these matters ; and, if I am wrong, correct 
me in your next number. 

I am, ice., 

John R. Adaics. 
[in this l|wt question and answer our corres- 
pondent is wrong, but only because he has overlooked 
the fact that A. had nothing but a fi^e to appoint or 
rather limit ; to appoint the use to B. and his heirs 
was to limit a use upon which none other could be 
limited so as to be executed into a legal estate.T^ 
Em.] 

Corweyaneee (antty p. 192— Feme CoverVs Interest 
(ante, p. 196). 

Gemtuemek,— Allow me to call your attention^ tb 
two points connected with your Answers to the 
Michaelmas Term Examination Questions appearing 
in your last number. 

The first has reference to what would perhaps be 
more properly noticed under the head of *^ Erratum ^' 
in your next, and I only mention it here in connec- 
tion with my other observations. I allude to the 
answer to question L of Conveyancingf in which you 
state (p. 192) that the statute providing for cor- 
poreal hereditaments lying in grant is 18 & 19 Vic. 
c. 106, instead of 8 & 9 Yfc. c. 106, s. 2. The mis- 
take is evidently a misprint, and would not be very 
likely to mislead [Ou^ correspondent is quite 
correct.-— Eds.] The pther point relates to answer 
IV. in Equity— Ferns CoverVs Interest (antSy p. 196). 
With great deference for your opinion, I would sug- 
gest that an answer more in accordance with what 
appears to me to have been the intentions of the 
examiners may be given. It seems to me the ques- 
tion was intended to elicit a brief statement of the 
distinction which exists at common law an^ equity 
in regard to a married woman's interest, and which 



might be done shortly thus: the interest which a 
married woman may become entitled to, is dealt 
with, or considered, by a court of law as the abso- 
lute property of the husband, whfle by equity, or 
the Court of Chancery, it is dealt with, or con- 
sidered, as the wife's, and a settlement thereof to 
her separate usie would be Erected to be made. 
And if the husband were to proceed at law for the 
recovery, an injunction would be granted to enforce 
the wifjs's equity to a settlement, when^ if there 
were no dreumstances shown whereby her equity 
had become lost or suspended by misoonduet, &c., 
such settlement would be decreed. 

This appears to me to have been the purport of 
the answer required, but if I am wrong perhaps you 
will kindly correct me. [We cannot venture to say 
our« correspondent is wrong on a question which we 
confess we do not understand. Perhaps some other 
of our subscribers can enlighten us. — Eds.]. 
I am, &c, 

W. Hbnbt Randubs. 



LEADING DOCTRINES OF THE LAW. 



Chattels Personal — Titles by Occupancy and by 
Invention, 

Under this title we propose to go through the 
whole of the practical part of the law, giving such 
short propositions as may be conveniently learned 
by the reader. In doing this we follow the order of 
Stephen^s Commentaries, and to which these articles 
may be considered either as an introduction, a 
companion, or a substitute. We commence with 
vol. 2 of Stephen, as the su)>ject of real property 
law is elsewhere handled from Burton's Compendium. 
The object of these papers is to present in a readable 
compass the chief propositions or doctrines of the 
law, both for- students and practitioners — ^for students 
as smoothing their path and introductory to larger 
works — ^for practitioners as reminders of matters 
which they may have forgotten or overlooked. Hie 
only merit they can lay daim to is the presenting 
in a very condensed form the pith or marrow of 
the law, and it is hoped they will be found trust- 
worthy, and being easily mastered, will be of serviee 
to our readers. The practitioner who may not have 
time to enter on the perusal of a formal treatise, will 
here find matter which, without demapding too mudi 
time or labour, will certainly furnish him with 
valuable information, and which, if duly treasured 
up in the memory (which may easily be done) will 
l^ of service in the course of his practice. It is also 
hoped that the student will derive not a little 
assistance firom these propositions, which will form 
a groundwork for his subsequent studies. Every 
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one who commences the study of the law for the 
first time knows how indistinct is the knowledge he 
obtains from the perusal of a law work, arising 
chiefly from an inability to get at any distinct and 
definite propoaitions which he can cany in his mind. 
It is GcmeeiTed that a student with a yery moderate 
memory and diligence may manage to make himself 
master of the propositions here giyen, a^d he mi^ 
then rest assured that he will be in a condition to 
read any law book with profit, and eyen to discuss 
topics which persons who haye read larger works 
will be found unable to comprehend. Indeed, one 
main olgect of the propositions here giyen is to 
furnish the reader with definite notions which shall 
enai>le him to form a judgment upon matters of a 
similar nature occurring in practice or in the course 
of conyersation or discourse. 

CHATTELS PESSONAL. 

ChatteU^^By the term chattels is meant, in 
general, not oi^y moyeable property but also lease- 
hold interests in lands, &c. 

Things pergotuU-^ChaUds personal, — ^Things per- 
sonal and chattels personal are used to signify 
moyeable goods, as they are termed (excluding 
chattels real or interests in realty), and also the 
incorporeal rights which grow out of them or are 
incident to them, such as patent-right, copyright, &c. 

M<meald£s^ what t—MaveMtB consist 1. of in- 
animate things, as goods, plate, &c., and the seyered 
fruit or seyered parts of a plant, and eyen the whole 
plant when seyered from the ground; 2. animate 
things, or animals. 

Domestic Animdls. — ^In domestic animals, as horses, 
sheep, poultry, &c., a man may haye an absolute 
property. 

Wild Animals, — Wild animals otherwise called 
animals /ercB Ttaturay are not, in general, the subjects 
of proper^ whilst Hying. 

Qualified property in wild animals, — ^A, qualified 
property may, howeyer, subsist in wild animals, by 
a man*s taming or confining them, such as deer in a 
paric, hares or rabbits in an enclosed warren, doyes 
in doye-houses, fish in a priyate pond, and eyen bees 
when hiyed. 

Wild animals confined, jr., go with realty, — ^Wild 
animals, tamed or confined, partake of the nature of 
the realty, and go in general to the heir, and not to 
the executor. But. notwithstanding Coke (1 Inst. 
8 a. i.), deer in a park may be so tame, and re- 
claimed as to pass to the executors as personalty. 
Morgan y. Abergayenny, 8 Com. Ben. 768. 

WilS^ animals straying, — ^If a wild animal regains 
his natural liberty, the ownership ceases, unless 
there be an animus revertendi, or unless immediately 
pursued and recovered. 



Action for wild animals, — While the ownership 
lasts an action will lie against a stranger for de- 
stroying or detaining wild animals (see 1 Law 
Chron. p. yii). 

Using dogs for draught,^The 17 & 18 Vic e. 60, to 
preyent the use of dogs for the purpose of drawing 
trucks, &c., in the country, is giyen in 1 Law Chron. 
pp. 154, 156. Also for the recoyery of food supplied 
to impounded animals. 

Liability of owner for injuries done by ndscMeoouM 
ammaU, — Whoeyer keeps a mischieyons animal, 
either domestic or fera TuUura^y with knowledge of 
ijts mischieyons propensities, is bound to keep it 
tecure at his peril, and is primd facie liable to an 
action on the case at the suit of any person attacked 
or ii^ured by the animal, without any ayerment of 
negligence or de&ult in the securing or taking care 
of it ; the negligence is the keeping snch an animal 
after notice (May y. Burdett, 16 Law J., Q. B. 64). 
A declaration in case stated that the defendant 
wrongfully and ii^uriously kept a ram, well knowing 
that he was prone and accustomed to attack, butt, 
and iiyure mankind ; and that the said ram, while 
the defendant so kept the same, attacked, butted, 
and threw down, and thereby hurt the plaintiff: 
Held, sufficient on motion in arrest of judgment, 
without showing that the defendant negligently kept 
the same (Jackson y. Smithson, 15 Mees. and W. 
563 ; 4 Dowl. and L. 45 ; see Charlwood y. Grey, 
8 Car. and Kirw. 46 ; Hudson y. Roberts, 6 Exch. 
Bep. 697). 

Stealing Wild Animals,— To steal wild animals in 
in which there is a qualified property, if they be fit 
for food or for the seryice of man, is felony at the 
common law ; but it required the express proyision 
of the statute law to punish a man for stealing those 
kept for pleasure ; and see 7 & 8 Geo. 4, c. 29, s. 
31 ; and, as to dogs, 8 & 9 Yk, c. 47 ; the jurisdic- 
tion is giyen to justices of the peace. 

Trespasses in search of game.See 1 Law Chron. 
pp. 455, 456. 

Qualified property in young animals. The owner of 
lands has a qualified property in young animals bom 
in his trees, or in holes in his ground, until ihey 
escape. 

Dealers in game—Licenn. — Se^Vjig, or contraetmg 
to sell game at unlawful se&sons (see 1 Law Chron. 
pp. 348-4). ^ 

Property m dhdttels personal, — ^Proper^ in chattels 
personal is either in possession or in action. 

Property in possession^ twofold, — Property in pos- 
session is either, 1st, absolute ; or 2nd, qualified. 

Qualified property.-^Tbu is either, 1. because t)ie 
thing is not capable of absolute dominion, as abet* 
shown as to wild animals, &c. ; 2. on ac^unt of tb« 
peculiar circumstances of the owner, as ip the ease 
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of the delivery of goods to another (called bailment) 
for particular use. 

BaUment-'On baihnent of goods (not being to a 
mere servant) the bailor has only the right, the 
bailee having the possession and also a temporary 
right, and each may maintain an action against a 
wrong doer, though trespass will not always be the 
proper form of action (see Princ. Com. Law 160, 
232; NichoUs v. Bastard, 2 Cr. Mees. and R. 659; 
7 Bacon's Abr. tit. Trespass, c. 2, p. 654, 7th edit.). 

Finding goods.-— Hhe finder of lost goods has a 
special property which he may assert against any 
one but the real owner. The finder of goods 
knowing the owner at the time of the finding is 
guilty of larceny if he do not restore them (1 Law 
Chron. 346). 

ExectUion — Distress, — ^The sheriff seizing goods on 
an execution has a special property in them, but a 
landlord distraining goods for rent has no such 
property : they are merely in custodia kgis. 

Property or chose in action, — ^Property in action is 
where a man has a mere right to recover anything 
by a suit or action at law — Whence called a chose in 
action. The right of action may be for either a debt 
or damages. 

Interests in personauy — Jbife interest — No estate 
taU. — ^A man may have the whole property in a 
chattel personal, or have merely a life interest, or 
even one for years. But there can be no estate tail in 
a chattel personal : it not being within the words of 
the statute de donis: a gift by deed or will of such a 
chattel to A. and the heirs of his body gives him the 
whole property. So note the difference between an 
attempted entail of a chattel personal, and of an 
interest partaking of the realty, but not actually 
within the statute de donis^ whidi gives a determin- 
able fee. 

Remainders in chattels, — ^Remainders in wills were 
always permitted of chattels personal, but not so in 
deeds, but now they are good. 

Injunction to protect personalty, — ^The ih.erests of a 
remainder-man in personal chattels will be protected 
by an injunction. 

Joint-ownership, — ^There may be tenants in common 
and joint tenants of personal chattels, but not 
coparceners. 

No joint-tenancy in trade, — ^Partners are not joint 
tenants of their stock in trade, and therefore the 
survivor will not acquire the share of the deceased. 
However, the legal remedy on contracts survives, 
but the representative of the deceased will be en- 
titled in equity. 

Legal titl&^-Use or trust, — One man may have 
the legal property in chattels personal to the use of 
or in trust for another, which is not executed or 
affected by the statute of uses. 



TOfe to personal chattels^ may be acquired by — 1, 
Occupancy ; 2. Invention ; 3. Gift and Assignment ; 
4. Contract; 5. Bankruptcy and Insolvency ; 6. Will 
and Administration. Also by prerc^tive, forfeiture, 
custom, succession, marriage and judgment. 

TITLE TO CHATTKLS PERSOITAL BY OCCUPANOX. 

Goods without an owner belong, in general, to the 
Sovereign. 

Goods of aUen enemy. — ^The goods of an alie» 
enemy resident here before hostilities are not liable 
to be seized ; but it is otherwise of goods brought 
here by him after a declaration of war. 

Alien enemy suing, — An alien enemy cannot sue 
upon a contract made before hostilities, until hostili- 
ties have ceased (see 1 Chron. p. 290). 

Shijis captured at 5iea.— Where an EngKsh vessel or 
property therein has been captured by the enemy, 
and is then re-captured, the original owner is entitled 
to same on payment of salvage or compensation. 

Taking animals fera natures, — ^Every person may 
in general pursue and take on his own lands, or at 
sea, any wild birds, fish, or beasts, but certain 
persons have an exclusive right >by virtue of firan- 
chises of warren, chase, and firee-fishery. 

Kitting and selUng game, — ^The right to kill game is 
in the owners of the land (excluding occupiers for 
short terms), or in persons having their permission^ 
but a yearly certificate must be taken out by them, 
and also by sellers of game (see 1 Law Chron. pp. 
343, 344). 

Killing hares, — ^Any person in the occupation of 
enclosed lands, or any owner having a right to kill 
game, may, in person or by an agent ^pointed in 
writing, kill any hare on such enclosed land without 
any certificate. 

Pursuit and kiUing of wild animals, — If a man starts 
any wild animal on his own land, and follows it into 
another's, and kills it there, he is entitled to it. If 
a man starts an animal on another's private grounds, 
and kills it there, the owner of the lands is entitled 
to it ; if he kills the animal on the ground of a third 
person, he is entitled to it, though guilty of two 
trespasses. It is otherwise where the starting and 
killing are in different warrens or chases. 

Property from accession. — If any person's substance 
is improved or added to (not being changed into a 
new substance), by another, without his consent, the 
original owner is entitled to the substance in its im- 
proved state. The young of animals belongs to the 
owner of the mother, except in the case of young 
cygnets, which belong equidly to the owners of the 
male and female. 

Confusion of goods, — ^If one wilMly intermixes his 
money, com, &c., with that of another person, so 
that the respective shares cannot be distinguishedf 
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the entire quantity belongs to him whose consent 
WAS not given. 

TTTLB TO CHATTSLS PERSONAL BT INVKNTION. 

Patent rights what. — ^A patent right is an exclosive 
privilege granted by the Crown (by letters patent), 
to the first inventor of any new <^ontrivance in the 
mannfactures, to make such articles during a limited 
time. 

Privilege granUd under 21 Jos. 1, c, 8.— By the 
above statute, letters patent for the term of fourteen 
years may be granted for the sole working or ' 
making any ^^new manufactare within the realm** 
not in use by others to the true and first Inventor 
thereof. 

Prior user. — ^The prior deposit of articles of novel 
manu&cture in a warehouse for sale is a sufficient 
publication, to defeat a patentee's claim to novelty 
m the iuTention of similar articles (per Jervis, C. J. 
in Mullina v. Hart, 3 Car. and Kirw. 297). The 
prior use of au invention which invalidates a patent 
is a use by persons in carrying on their trade 
without concealment (Heath v. Smith, 3 El. and Bl' 
266; 18 Jur. 601 j 23 Law Jour. Q. B. 167). 

Patent for on addition. — ^Patent may be taken out 
for an addition by way of improvement to an article 
already in existence. 

Improvements. — ^A claim for a patent for improve- 
ments in the mode of doing anything by a known 
process is sufficient to entitle the daimant to a 
patent for his improvements, when applied either to 
the process as known at the time of the claim, or to 
the same process altered and improved by discoveries 
subsequently published, so long as it reknains the 
same with regard to the improvement claimed and 
their application (Electric Telegraph Company v. 
Brett, 20 Law Joum. C. P., 123 ; 16 Jur.' 679). 

Comhination of new and- old matters. — Ihere may 
be a patent for combination of new and old matters, 
as new and old mechanism, and sucli patent will be 
infringed by using so much of the combination as is 
material. Where a patent is granted for a combina- 
tion of several things, some of which are o^d and 
some new, the question for the jury is wllether, 
taking the specification altogether, that which is 
claimed as a 'whole is new (Sellers v. Dickenson, 
6 Exch. Rep. 312 ; 20 Law Joum. Ex. il7 ; Newton 
V. Grand Junction Railway Company, Ibid.). 

Applying old article to new use.^-The application of 
a known article to « new use, the mode of applica- 
tion not being new, cannot be the subject of a patent 
{per Lord Denman in Reg. v. Butler, 3 Car. and 
Kirw. 216). 

Application of process to different object. — A patent 
cannot be supported for the application of a process 
already known, producing a known result, unless 



the object to which the process is applied is different 
firom the object to which it was formerly applied, 
and the question whether the object is different, is 
one of &ct for the jury (Steiner v. Heald, 17 Jur. 
876). 

Use in a foreign country. — ^Though the invention 
must not have been used, or even knovm, or com- 
municated to the public in England, yet its previous 
notoriety in a foreign country is no oljection. And 
the circumstance of the original inventor havmg, for 
a valuable consideration, parted with his interest in 
the discovery to a person in a foreign country, is no 
bar to his right, or that of his nominee or grantee 
in trust, to take^ out a patent in England for the 
same invention (Beard v. Egerton, 3 Com. Ben. Rep. 
97). 

Granted to a subject in trust for a foreigner. — ^A 
patent granted to a British subject in his own name 
for an invention conmiunicated to him by a foreigner, 
the subject of a state in amity with this country, is 
not void, although such patent be in truth taken out 
and held by the grantee in trust for such foreigner. 
In such case, the grantee is the true and first inven- 
tor within this realm, within the statute 21 Jac. 1, 
c. 3 (Beard V. Egerton, 3 C. B. 97). 

Simultaneous discoveries. — Where two persons make 
a simultaneous discovery, he who first obtains a 
patent before publicity is entitled to ei\joy the privi- 
lege. 

Patent^ how obtained.— A patent is obtained by 
petition to the Crown, supported by a declaration 
in lieu of an oath, and accompanied by a provisional 
specification or, in lieu thereof, a complete specifica- 
tion ; the matter is then referred to one of the law 
officers of the crown to report upon. 

Complete specification. — ^If not previously filed, the 
patent always limits a time for filing a complete spe- 
cification, by-which the inventor puts the public in 
full possession of his secret, so that any person may 
be at)le to avail himself of it on the expiration of the 
patent. 

Construction of specification. — ^Li the construction 
of a specification the whole instrument must be 
taken together, and a fair and reasonable interpreta- 
tion given to the words used in it (Beard v. Egerton, 
8 Com. Ben. Rep. 166; 19 Law Joum. C. F. 36). 
A patentee describing his invention in the specifica- 
tion is to be taken to claim as part of his invention 
all which he describes as the means by which it is to 
be carried into effect, unless he clearly expresses a 
contrary intention (Tetley v. Easton, 2 Ell. and Bl. 
966 ; 18 Jur. 360 ; 22 Law Joum. Q. B. 77). 

Assignment of patent — Licence to use. — ^A patent 
may be assigned by a writing under hand and seaL 
The patentee may also grant deeds of licence to any 
other person to manufacture the article. 
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Asngnmeni. of patent to more than twelve persons is, 
in general, an avoidance of the patent, but a patent 
18 not avoided by an assignment to trustees for the 
benefit of the creditors of the patentee, though they 
may exceed twelve in number (McAlpine v. Mang- 
nail, 3 Com. Ben. Bep. 496). 

Exteneion of term of patent, — A patentee who has 
not reaped the full benefit of his invention may peti- 
tion her Majesty in council fi>r a prolongation of his 
term of protection. The power of renewal given to 
the Crown by the 5 & 6 Will. 4, c. 88, s. 4, to grant 
new letters patent, after the expiration of the term 
for which the original letters patent were granted, if 
the petition is presented and referred to the Privy 
Council, and the report made in favour of the grant, 
before the expiration of the term, extends to assig- 
nees as well as grantees of patents (Ledsam v. 
Russell, 16 Law Joum. Exch. 145. 

Remedif for infringement of patent, — For the in- 
fHngement of a patent the inventor may bring an 
action for damages, and may obtain in a common law 
court (1 iLaw Chron. 240, 812), or in a court of 
equity, an order or injunction to restrain the fiirther 
use of the invention. 

Infringement of part, — ^Where a patent is for an 
invention consisting of several parts, the imitation of 
any part of the invention is an infringement of the 
patent (Smith v. London, &c., Railway Co., 17 
Jur. 1071). 

/lupection.— The 42nd sec. of 16 and 16 Vic. c. 8S, 
empowers a court of common law to order ** an in- 
junction, inspection, or account** in an action for the 
infiringement of a patent; under this provision an 
inspection of machineiy will be granted, but not 
without its being shown to be material (Avries v. 
Kelsey, 16 Jur. 1046 ; see also Ticti v. Smith, 8 
EL and B. 960 ; 1 Law Chron. 126, 240, 812 ; Shaw 
V. England, 22 Law Joum. Ex. 26). 

Account at latc^-Qee 1 Law Chron. p. 126 ; Hol- 
land V. Fox, 28 Law Joum. Q. B. 211. 

Accotmt in e^inty.*— Equity grants an account of 
the profits made by the infiringement only as inci- 
dent to the injunction. Where, therefore, no ease 
is made out for the injunction an account will not be 
decreed (Smith v. London, &c, Co., 1 Kay, 408 ; 
23 Law Joum. Ch. 662 ; also 1 Law Chron. 126). 

Ii^fringement — Acts not intention, — In determining 
whether a defbndant has infiinged a patent, no 
question arises as to his intention, but only as to 
his acts (Stead v. Anderson, 16 Law Joum. C. P. 
260 ; 11 Jur. 877). 

Repealing patent. — ^A patent is open to objection on 
an action or suit to enforce the patentee's right and 
aim by a writ of scire facias for its cancellation. 

Court of Common Law canceiUng Utters patent — On 
fctre facias brought m the Petty Bag Office in 



Chancery to repeal letters patent finr an invention, 
if issues of fact are joined there, the record is sent to 
the Queen's Bench for a trial ; which being had, 
and a verdict found for the Crown, the Queen's 
Bench, though the letters patent remain in Chancery, 
may give judgment that they be revoked, cancelled, 
vaorted, disallowed, annulled, void, and invalid, and 
be altogether had and held for nothing, ana alao that 
the enrolment thereof be cancelled, gnashed, and 
annulled, and that they be restored to the Coort of 
Chanceiy, there to be cancelled (Bynner v. R^., 
in error, 9 Q. B. Bep. 528). If on such a ver^et a 
direction be given that the letters patent be restored 
to the Court of Chancery to be cancelled, the Lord 
Chancellor has no jurisdiction to stay the judgment, 
his duty in cancelling the enrolment being only 
ministerial (Reg. v. Eastem Archipellago Co., 4 De 
Gex M. and Gord. 199). 

Attomey-OeneraTs control over proceedings to 
repeal patent'-Security for costs,— Tht Attorney- 
General conducts the proceedings' on a scire facias 
according to his own judgment and discretion, and 
may when he thinks fit, atay the proceeding, or 
enter a nolle prosequi The control which .the 
Attorney-General exercises is sulgeet only to the 
responsilnlity to which every public servant is liaUe 
in the discharge of his duty, and subject to the 
jurisdiction which the courts may have over him, 
upon a charge properly brought against him for a 
negligent or erroneous performance of hia doty. 
In the ordinary course of proceeding upon a writ of 
scire facias to repeal letters patent, it is within the 
discretion of the Attorney-General to determine 
upon what or whose information, or on what terms 
or security, he will permit the action to be proaeeofted, 
and the exercise of his discretion, in the eond n ct of 
the action, is not subject to the control of the eoort 
in which the proceeding takes place. The practice 
of requiring security fix>m the prosecutor in a scire 
facias to repeal a patent is not founded on any law 
or rule of the court, but seems to have been very 
properly introduced by the authority of the At- 
torney-General alone, almost within living memory. 
There is no instance whatever of the court having 
interfered upon that subject (Beg. v. Proaaer, 11 
Beav. 806 ; 18 Jur. 71 ; 18 Law Joum. Chanc. 86). 

Copyright^ what, — Copyright is the exclusive right 
allowed by the law to an author of printing and re- 
printing his own original work. 

Creature ofstatuU law, — Copyright has no existenfle 
by the conunon law : it is the creature of the statnte 
law. The statute of 8 Anne, c. 19, first created a 
copyright ( Jefierys v. Boosey, 28 Law Tim. Bep. 
276 ; 24 Law Joum. Ex. 81 ; 1 Jur. N. S. 616 ; S 
Com. Law Bep. 626 ; 1 Chron. 126). 

Foreigners.--The statute of Anne, confers a copy- 
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light only on iho«e who owe an allegiance, natural 
or temporary, to the Crown and firat publishing here. 
A natoral-bom Engliahman, domiciled abroad, ac- 
quires a copyright in his works by sending the 
MSS. and first publishing here. But a foreigner 
lesiding abroad does not acquire such rights, nor can 
he secure a copyright by sending an agent with his 
copyright to Uds country. But if a foreigner come 
here in person, though only for a temporary purpose, 
he. will acquire a copyright in a book published 
whilst continuing to reside (Jefferys t. Boosey, 
sttpra; 1 Law Chron. 126). 

Extent of copyright.— T^e 6 & 6 Vic. c. 46, gives a 
eopyric^t Ibr forty-two years fixmi the first publica- 
tion, or, if longer, for the author's life and for seven 
years beyond. 

Piracy — Registration of copyright — InjuncHan. — ^To 
sustain an action for pirathig the copyright (which 
must be commenced wMhiu twelve calendar months), 
it must have been registered at Stationers' Hdl 
(Murray v. Bogue, 22 Law Joum. Chanc. 457 ; 17 
Jur. 219). Courts of equity grant ii^unctions to 
restrain infiringement of copyright. 

ImfimetioHS. — Courts of eqtdty do not interfere in 
every case of alleged copyright. Li cases of con- 
tested copyright, the courts are disposed rather to 
restrict than increase the number of cases in which 
they interfere by iigunction before the establishment 
of the legal title ; it will give great weight to the 
eonsideration of the question, which side is more 
likely to suftr by an erroneous or hasty judgment, 
and the pngudicial effect the iigunction may have 
on the trial of the action (Mc Neill v. TTilliams, 11 
Jur. 844). Now courts of equity can determine the 
legal rights of the parties without sending them to 
a court of bw (16 k 16 Yic. c. 86, s. 66). 

Contributions to periodicals. — ^There is a copyright 
in articles published in periodicals ; actual payment 
for the article is a condition precedent to the vesting 
of the copyright in the proprietor of the work : a 
contract for payment is not siuflScient (Richardson v. 
Gflbert, 1 Sim. N. S. 836; 16 Jur. 889: 20 Law 
Joum. Chanc. 668; Sweet v. Benning, 19 Jur. 
543; 26 Law Tim. Rep. 180; anU, p. 73, 76; 
Browne v. Cooke, 11 Jur. 77; 16 Law Joum. 
Ch. 140). 

BqfubUMug contrifniiions to eneyclopckUa, ffc. — 
The proprietor of an encyclopedia, who employs a 
person to write an article for publication in that 
work cannot, without the writer's consent, publish 
tiie artide in a separate form or otherwise than in 
tiie encydopndia, unless the article was written on 
the terms that the copyright therein should belong 
to the proprietor of the encydopsedia for all pur- 
poses (Hereford, Bishop of, v. Griffin, 16 Sim. 190 ; 
12 Jur. 266 ; 17 Law Joum. Chanc. 210). 



Assignment of copyright, — Copyright may be as- 
signed, and is usually by deed, but an entiy thereof 
at Stationers' Hall will of itself be sufficient With- 
out an absolute assignment of the copyright, no one 
but the author of a literary work can register it at 
Stationers' Hall. Where an entry is improperly 
made a court of common law will grant a rule to 
vary or expunge it (ezp. Bastow, 14 Com. Ben. 
Rep. 681). 

AsngnmaU attested hy witnesses. — Per Lord St. 
Leonards : An assignment of copyright, wherever 
made, and whether valid or not by the law of the 
country where made, will not be held valid in 
England unless it_ is in writing, and attested by two 
witnesses. Lord Brougham hesitatang whether an 
attestation by two witnesses was not dispensed with 
by the 64 Geo. 8, c. 166 (1 Law Chron. 126 ; see 
Davidson v. Bohn, 12 Jur. 922). 

Copyright in immoral puhUecUions. — Ko copyright 
can be claimed in works of an immoral, blasphemous, 
seditious, or libellous character, or put forth under 
false pretences (2 Story's Eq. Jurispr. 198, 2nd ed.). 

Partial assignment and licence. — Copyright is in its 
nature an indivisible right; it may be transferred, 
but it cannot be divided. A partial license, how- 
ever, is good (per Lotd St. Leonards in Jeffireys v. 
Booeey, siqfrd ; 1 Law Chron. 126). 

Copyri^t m ketwrts^ exists where notice has been 
given to two justices before the delivery thereof. 

Copyright m dramaHc pieces and musical perfor- 
mances^ exists, the author of them having the sole 
liberty of bringing them out on the stage. 

International eopyright.—By the 7 & 8 Vic. e. 12, 
and the 16 & 16 Vic. c. 12, the Queen may, as to 
books, dramatic pieces, and musical comporitionPf 
prints, articles of sculpture and other works of art, 
first published &c. in any foreign country, by order 
in council allow the authors &e., privileges of copy- 
right therein, for similar terms with books, &e., 
published in England. As to translations of books 
or dramatic pieces, the privilege is not to exceed 
five years. There must be a registration and a 
deposit of a copy of the work at Stationer's Hall, 
and a notification made on the title page of the 
work of a reservation of the right of translation. 

/V«n<.— The proprietor of a print claiming copy- 
right under the 7 & 8 Vic. c, 12 must comply with 
the provisions of the 8 Geo. 2, c. 18 (Avanso v. 
Mudie, 10 Exch. Rep. 208). 
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DEBATING SOCIETIES. 



LONDON LAW STUDENTS* DEBATmO SOCIBTT 

Fob Tuesday, December 11th, 1855,— president, 
Mr. Elgood, — ^A freehold estate was mortgaged in 
fee : firstly to A., secondly to B., and thirdly to C. 
B. neglected to give notice of his charge to the first 
mortgagee ; and C, at the time of his advance, was 
ignorant of B.'s charge. A. devised his mortgaged 
estates to C. as trustee, who, under a power in A.'s 
mortgage, sold sufficient of the estate to pay off the 
first mortgage debt. During all the transactions the 
title deeds were in C.^s possession as solicitor for A. 
Is B. entitled to priority of charge over C. upon the 
unsold portion of the estate? (Barrett v. Weston, 
12 Yes. 130 ; Morrel v. Paske, 2 Atk. 52 ; Wilmot 
T. Pike, 5 Hare, 14; Foster v. Blackstone, 1 Myl. 
and Ke. 297). Affirmative, Mr. Prudence and Mr. 
Wrentmore; negative, Mr. Williams and Mr. 
Caddick. 

For Tuesday, December 18th, 1855, — president, 
Mr. Lawrence, — ^Is a husband liable for necessaries 
supplied to his wife who has a separate maintenance, 
without anticipation, out of property brought by her 
into settlement, when the wife has been wrongftiUy 
turned out of doors by the husband, and the trades- 
man has no means of knowing that she has a separate 
income ? (Muzed v. Peck, 7 L. J. Ex. 153 ^ Emmeth 
V. Norton, 1 Car. and P. 606 ; Dixon v. Hurrell, 
8 Car. and P. 713). Affirmative, Mr. Preston and 
Mr. Bruce ; negative, Mr. Smith and Mr. Miller. 

The society will adjourn until Tuesday, the 8th 
January, 1856. 

BiRMiNOHAM Law Students' Society 
Moot Point, No. 188. 

Is the succession to chattels real governed by the 
lex domiciUi of the deceased owner ? 

The rule of law on this point as laid down by 
text writers, and affirmed on general terms by the 
courts, is, that the succession to personal property 
is governed by the lex domicilii of the deceased 
owner. 

It was contended in the negative of the moot 
point that the foregoing definition was too large, 
and that the words personal property must be read 
personal chattels or moveables on the ground that 
the rule was imported into our law firom the civil 
law where the only recognised distinction was 
between moveable and immoveable property (Jarman 
on Wills, pp. 8 and 6), and that notwithstanding 
our law owing to the feudal principles which 
formed; governed the succession and disposition of 
real or immoveable property declares chattels real 
to be personal eitate, they still retain their immove- 



able or real character, and do not fidl within the 
reason or spirit of the rule. In support of this 
construction of the proposition, the dictum of Story 
(Confiict of Laws, ss. 366, 367, 382 & 424), that 
mortgages and other liens on immoveable proper^ 
take the nature and character- of that property, and 
lose their original quality, was cited and it was 
argued that h fortiori of this would be the case with 
chattels real which the English law considers to 
partake moAw of the character of realty than mort- 
gage debts ; mortgage debts can be recovered by 
personal action (which is one of the reasons given 
in Co. Litt 118 b., 1, for the division of realty and 
personalty in the English law) can be the subject of a 
donatio mortis catua are bond notaUUa where the 
mortgage is ; whereas chattels real are not recover«> 
able by personal action cannot be the subject of a 
donatio mortis causa and are bond notabHia where 
the land lies, and moreover in all dispositions 
intervivos are governed by the rules common to 
other kinds of real estate rather than those which 
govern the disposition of chattels personal. 

In the affirmative it was urged that the rule was 
in its origin established for the general convenience 
of nations and to prevent the confiision which would 
arise from the different laws governing the succes- 
sion of personal property in the countries in which 
it might happen to be situate, a confusion which 
would be doubly increased if the negative were 
correct inasmucli as an intestate^s chattels real 
would be distributable according to the Ux hcit and 
his chattels personal according to the lex domicilii, 
although both are distributable as personal estate. 
It was also contended that if the lex rei sita declared 
the property to be personal estate it became although 
in its nature real divisible and subject to the same 
rules as governed the pure personalty of the owner, 
and consequently divisible by the lex domicilii citing 
Sill V. Warwick, 1 H. Blac. 690 where Lord Lough- 
borough said, " It is a clear proposition not only of 
the law of England but of every country in the 
world where law has the semblance of science that 
personal property has no locality, but that it is 
subject to that law which governs the possession of 
the owner both with regard to the disposition of it, 
and with respect to the transmission of it either by 
succession or the act. of the party, it follows the law 
of the person. If the owner dies it is not the law 
4>t the country in i|rhich the property is, but the law 
of the country of which he was a subject that will 
regulate the succession,'* the same doctrine was 
also advanced in Ewing's case (1 Crom and Jervis, 
151) where on a claim by the Crown for legacy 
duty on foreign stock which the counsel for the 
appellant contended was in the nature of real estate, 
and local being only payable or transferrable in 
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the place where it was situate. Mr. J. Bayley 
observed on delivering the judgment of the court, 
" It was pref sed by the counsel that this property 
was to be considered as being in the country in 
which it was real property but the circumstances 
mentioned on behalf of the Crown, viz., that the 
name of the executor was suffered to be introduced 
in the books that he was suffered to deal with the 
fund, and that his directions were followed as to the 
dividends, satisfy my mind that this is to be con- 
sidered as personal property in the place where it is 
payable, and that consequently we are not warranted 
in considering this as real estate. If it is not real 
estate, it is personal estate, and if it is personal 
estate is it in any respect to be considered as dif- 
ferent from personal property abiding in this country, 
there is no doubt but that the amount when you 
are receiving the dividends will be payable in the 
place in which by the constitution of these funds 
the dividends are payable, and that wiU be America, 
Paris, or St. Petersburgh, but you are not to look 
at the place where the thing is payable or trans- 
ferrable, but when you have ascertained that it is 
personal estate, then you are to ascertain what are 
the rules of law with regard to personal estate, that 
personal estate being at the time not locally situate 
in this country, but being at the time locally situate 
abroad. Now what b the rule with respect to it ? 
The rule is that personal property follows the person 
and is not in any respect to be regulated by the 
situs, and if in any instance the situs has been 
adopted as the rule by which the property is to be 
governed, and the lex loci rd sita resorted to it has 
been improperly done." 

There does not appear to be any express decision 
on the qu<estion. Mr. Jarman in his treatise on 
Wills contends for the negative, while in Hayes* and 
Jarman's concise forms of Wills the aflirmative is 
mentioned as con'ect, and where also is cited an 
opinion in the affirmative of the Law Officers of 
Scotland. Vide also Story's Conflict of Laws, where 
the general principles applicable to the question are 
collected. Tht meeting decided in the negative. 

Moot Point, No. 190. 

Will an estate for years merge in a remainder 
for years ? 

All estates for years however differing in length 
being looked upon in law as estates of equal quantity^ 
the answer to the moot point would depend upon 
the question whether an estate will merge in an 
estate of equal quantity or whether the absorbing 
estate'^ust not be the greater. 

In the Srd Resolution in Lewis Bowie's case 
(11 Rep.) itislaid^own that an estate tail after 
possibility of issue extinct does not merge in an 



estate for life on the grotmd of the estates being 
equal. In Co. Litt 278 b. it is also laid down that if a 
man make a lease for ten years the remainder for 
twenty years, and he in renlainder release his right 
to the lessee, he shall have an estate for thirty years, 
for one chattel cannot drown another, and years 
cannot be consumed in years, vide also sec. 299 b., 
where the same position is maintained. Shepherd 
in his Touchstone (p. 308) states it to be essential 
to the operation of a surrender, that the surrenderee 
should have a greater estate than the surrenderor, 
and it should be mentioned that the same principles 
are applicable to merge as to surrender, the latter 
taking place in «onsequence of the assurance while 
the former arises fix>m the construction of law on 
the situation of the parties. 

The affirmative of this question is ably supported 
by Mr. Preston in the 8rd vol. of his ** Treatise on 
Conveyancing," where, afUr referring to Lewis 
Bowie's case, and denying that that case supports 
the distinction he goes on to say (p. 222) "that as 
far as the decisions extend they would afford an 
argument in the affirmative of the moot point.** No 
decisions are, however, referred to but no doubt the 
cases he refers to are those where it has been held 
that a fee simple conditional and a fee simple absolute 
cannot co-exist in the same person (vide Bishop of 
Sodor and Man v. Earl Derby, 2 Yes. Sen. 854; 
and Simpson v. Simpson, 5 Scott 770). In treating 
afterwards on the merger of estates held per autre vie 
Mr. Preston admits (page 280) *^that the case pat 
by Lord Coke and the 8rd resolution in Bowie's case 
favour the doctrine that there cannot be any merger 
as between equal estates.** 

It was admitted as settled that an estate for years 
might merge or be surrendered in the immediate 
reversion for years, but this does not appear to affect 
the question in the moot point, as these cases are 
decided on the ground that the surrender of the 
underlease merely accelerates the right of possession 
in the first lessee or reversioner by substituting the 
possession for the reversion. 

The meeting decided in the negative. 

Moot Point No. 191. 

Does .an jntion of debt lie for the recovery of 
arrears of rent in fee since the^sing of 8 & 4 Wm. 
4, c. 76? 

At common law, and prior to the passing of the 
above statute, an action of debt would not lie for a 
rent in fee, in tail or for life while it continued a freehold 
interest, on the ground that the law would not suffer 
a real injury to be relieved by a personal remedy 
(vide Webb v. Jiggs, 4 M. and S. 118 ; Kelly y. 
Clubbe. 8 Brod. and Bing. 180). The statute of 
8 & 4 Wm. 4, c. 27, having abolished all actions real, 
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it was contended in the affirmatiYe that the maxim 
of tt&t jiM i&t remedium applied, citing an extra-judicial 
opinion of Pollock, C.B., inYarleyy. Leigh, L. J. R. 
18i8, ex. 289, where he is reported to have said : 
^* that as real actiona were aholkhed, and there must 
he a remedy at law in their place, debt would he 
the proper one.*^ On the other side it was urged 
that the aboye maxim only applied to cases of torts 
and where the action would be new in instance only, 
and not in principle; and as it would be altogether 
new in principle to bring debt for arrears of a rent in 
&e, there being no contract, express or implied, 
legislative interposition would be necessary before 
debt would lie (vide Broom's Maxims 2 edit p. 148). 
It should also be mentioned that in the case of 
Yarley v. Leigh, Parke, B. expressly guarded himself 
from being supposed to acquiesce in the Chief Baron's 
opinion. Thohab Hobton, Hon. Sec. 



REAL PROPERTY LAW. 



We purpose to give analyses of some of the 
principal works on the four practical branches of 
the law, which will afibrd us an opportunity of 
presenting u) our readers a mass of usefiil matter, 
suited alike to the practitioner and to the student. 
We commence with real prpperty law, and have 
adopted as a text-book the excellent, though rather 
abstruse work called ^^Burton^s Cojqtendium," We 
are told that this is a work which many students 
find it difficult to read, and we can readily belieye 
it, but like all other good works when once mastered, 
it is found that the labour bestowed on it has not 
been thrown away. To fkcilitate its perusal is one 
of the objects of the following analysis, and we 
trust by our occasional remarks to clear away some 
of the difficulties of the reader. Our main object 
IS to present a series of propositions on real proper^ 
law which the reader may easily comprehend and 
bear on his mind, which will be found especially 
Qseihl to those who hare not the time or the inclina- 
tion, or capacity, to read a work of close, and 
eontinued logical argument and arrangement. . 

Imtboductobt Obsbrtations. 

Landi and tenemenU.-^AR the subjects of real 
property are comprehended under the words ^^ lands 
and tenements " (pi. 1). 

Land.— The word *^land" is used to signify the 
surface and substance of the eaxth under all circum- 
stances, though covered with water or buildings 
(pi. 2). Lan^ in its l^gal ngniflcation has an 
indefinite extent both upwards and downwards, so 
as to include not only the face of the earth, but 
ererything under it 6r oyer it (Broom's Max. 298, 
2nd edit.; 2 Bh^k. Com. 18). The 



applicable to the ownership of land are *^ Cujus est 
solum efua est ad caehim " and '* Qjdcqidd plaaitatnr 
solo solo eedit.' 

Tenement, — ^The word tenement besides its eon- 
fined sense as appropriated to the subjects of feiidal 
tenure, includes not only land, but every modifica- 
tion of right concerning it, to which the law has 
attributed a substantive, though invisible being 
(pi. 8). 

Incorporeal tenements consLst of a right not to the 
possession of the land itself, but to some benefit to 
arise out of it, such as rents, commons, seignories, 
tithes, advowsons, local offices, &e. (pi. 4). 

Hereditament,'— Hht word ^^ hereditament " is the 
most comprehensive, applying not only to lands and 
tenements, but also to some of the subjects of per- 
sonal property, and to mere rights (pi 5; see 20 
Law Tba. Rep. 118. 

Four binds of laws applying to real propert^.'-^'Oxe 
laws by which real property is regulated are — 1, the 
common law; 2, local customs ; 8, rules of courts of 
equity ; 4, the statute law (pi. 6). 

Cimmon law, — ^The common law, as it regards real 
property, has the feudal law fi>r its finmdation ; and 
the judges have been its principal architects 
(pi. 6, 7). 

Local customs are such exceptions to the common 
law as arise firom the usage of particul&r places or 
districts (pi. 8). 

Rules of equity, — ^The rules and usages of courts of 
equity are a system of a kind of secondary common 
law, applicable generally to matters in which the 
courts of law have no jurisdiction, but sometimes 
interfering with those courts, and correcting the law 
which they observe (pi. 9). 

The statute law controls and supersedes all other 
laws, though itself directed by the interpretations <Mf 
the courts. 

Three kinds 0/ real property.-— There are three 
kinds of real property, vis., 1, legal ; 2, enstomaiy ; 
8, equitable Qfi., 11). 

EstaU,'-'The degree of property which a person 
has in lands or tenements, if sufficiently perfeet, is 
caUed his estate (pi. 12). 

OF X8TATB8 IN FES 8XMFUB. 

Freeholds — Inheritance, — All estates are either 
estates of freehold or chattels. Some estates of 
freehold are also of inheritance, others ^ot; and 
estetes of inheritance are either in fee simple or hi 
fee tail (pi. IS). 

Feoffntient'—Deed re^retf.-— Formerly a feoffinent 
need not have been by deed, but by the 8 & 9 Tic 
a feoffinent (not being by an infbnt of gavelkind 
lands) must be by deed ; this deed must be .aeoom- 
panied by livery of seisin (pi. 20). But though not 
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aecompaaied by livery it may now have operation 
at least if there be words of grant, as by the 8 & 9 
Vic. e. 106, all corporeal tenements and heredita- 
ments as to conveyances lie in grant as well as in 
livery, t. €., they will pass by a grant without any 
livery (see Litt Ten. p. 20, note to sec. 59). 

''Heirs'' in <fo«&.— The word "heirs" is in 
g^eral essential in a deed to pass a tee simple 
(pl. 21). 

Feoffment-^ImnudiaU estaU, — ▲ feoflment always 
confers an estate of freehold, either in actual posses- 
sion or preceded by a mere chattel interest (pl. 22). 
This 18 true of every common law conveyance, 
including a granL Therefore, a grant to A. of lands 
from Christmas next would not pass any estate. 
This is one of the most important doctrines in the 
law of real property, but it seems not to be generally 
understood. Fortunately, the rules as to the 
premises and habendmn in a deed prevent in most 
cases any Ihtal result, for the statement ii^ the 
premises is almost always of an immediate grant 
(though quite unintentional on the part of the 
draftsman), and the futurity b not mentioned until 
what the ignorant draftsman considers the proper 
place, viz., the habendum of the deed. Now the 
premises and habendum being repugnant, the former 
has effiea^ and the latter id r^ected (see Com. Dig. 
tit. "Fait," E. ; Goodtitle v. Gibbs, 6 Bam. and 
Cres. 709).. 

-J>eftaHMg estate. — ^In general, the estate given on 
condition by a feoAnent, cannot be defeated without 
an aetnal re-entry. 

Mortgage — Nan-pajfrneiU at the dag, — By non- 
payment of mortgage money on the appointed day, 
the benefit of the condition is lost at law, but in 
equity the mortgagor may recover on payment of 
principal and interest within twenty years (pl. 24, 
1458, note). 

[We are sorry to find that want of space prevents 
U8 firom giving more of the analysis in this number, 
whieh is the more to be regretted as our readers 
may consider fcom what is dbready given that the 
work is of quite an elementary character7-a notion, 
however, which a further acquaintance with our 
analysis will show to be unfounded]. 



PROFESSIONAL NEWS. 



Barristers acting wiOioul intervention of attorneys, 
— ^We see the Legal Observer is still haunted with 
the notion that the junior bar are desirous to act for 
lay clients directly, t. e., without the intervention of 
a solicitor, but it is a pure invention so fiir as concerns 
the bar in general. There may be two or three in 
the Criminal 0>urts, who do not observe the usual 
professional rule 



Dkath of Mr. Cowuho.— This eminent member 
of the common law bar died on the 12th of Dec last, 
his desith being attributed to some spaamodie afiee^ 
tion of the heart. He was in his 54th yeari and 
bom in Lancashire; the only son, we believe, of a 
physician. He was Senior Wrangler and first 
Smith's priieman in the year 1824,— the late Dr. Bow- 
stead, Bishop of Lichfield, being second to him in 
both examinations. He took the degree of Master 
of Arts, and was till his marriage a Fellow of BL 
John's College. He was a member of the Middle 
Temple, and called to the bar on the 9th of Novanber, 
1827, and went the Northern Cirenit, where he was 
universally respected. Mr. Cowling wiMii^fipofaited 
Deputy High Steward of the Universi^ of Cam* 
bridge in 1889. He also held the honourable post of 
Standing Counsel to the Univerp^, to which oIBoq 
he was appointed in 18&5. He was distinguished 
for his scientific and profound knowledge of law, and 
the accuracy and logical alnlity with whieh lie 
brought it to bear on every case in which he was 
engaged. He was of a diffident temper and eharae- 
terised uniformly by simplicity of character and 
honour both in private and professional life. Ko 
member of the bar was listened to by the judges 
with more manifest respect than Mr. Cowling. 



MOOT POINTS. 



No. S7. ^Election of CouneiUors^Casting Vote. 

Can the mayor and as sess ors of a municipal 
borough, after having voted during an election of 
councillors, give a casting vote in case of an equality 
at the termination of the election. If not, is the 
mayor alone entitled to give tiie easting vote. I 
will thank some of your readers to refte me to th^ 
latest authority on this point. R. B. 

No. 88.— Personal Contracts. 
A. and B., two surgeons, enter into an agreement 
in due form for the sale to the latter of a medical 
practice at Audley. A., at the time stipulated for 
his relinquishing the practice, is desirous of evading 
the agreement, which B. seeks to enforce. Qy. 
Would a court of equity decree a contract of this 
nature to be specifically performed^ it being laid down 
that ^' the very ground on which the Jurisdiction of 
a court of equity in decreeing a specific performance 
is founded, is that it is able to give possession of every- 
thing which is the subject of the agreement^ and whidi 
a court of law cannot do." Perhaps some of yomr 
correspondents will be good enough to state their 
opinions. 

Chables Hildftch, Jun. 
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No. S9.— Landlords and Tenants (Farmers). 

A. lets to B. a fiurm (100 acres) upon the ordinary 
terms of letting and taking fiurms. The tenant 
expends considerable sums of money in improve- 
ments npon the fium in the shape of bones, draining, 
&c., whereby the fiurm is much improved invalne. 
In ^e course of 18 months or two years the land- 
lord gives the tenant notice to quit, with which notice 
the tenant complies, greatly to his damage. It has 
been put forth to the mooter that the tenant can, 
under these circumstances, recover firom the landlord 
due compensation for his outlay. In the absence 
of a spedal agreement, or a custom to that effect, I 
am most decidedly of opinion that the tenant is 
without remedy, but should like to be borne out by 
some more experienced head. I should be glad to 
see a sound answer upon the question in your next 
number, and to leam if such a custom exists in any 
part of this country. 

Chables Hilditch, Jun. 
No. 40. — Appamtment of new Trustees, 

A lady being possessed of some bank shares and a 
policy ii assurance, assigns them previous to her 
marriage to two trustees upon certain trusts, and re- 
serves to herself a power to appoint new trustees 
under the settlement, which runs thus : " provided 
always and it is hereby agreed and declared that if the 
said T. W. T. and J. T., or any trustee to be appointed 
as hereinafter mentioned, shall die or become de- 
sirous of being discharged, or refuse or become 
incapable to act, then and so often the said Eliza T. 
may app<nnt any other person to be trustee in the 
stead of the trustee so dying or desiring to be dis- 
charged, or reftising or becoming incapable to act.'* 
One of the trustees appointed by the settlement is . 
going to the Crimea, and is therefore desirous of 
being discharged from the trust, and Mrs. T. wishes 
to appoint another in- his stead, but it is conceived 
that by the language of the power she cannot do so. 
It is submitted that the words ** that if the said T. 
W. T. 9nd J. T. or any trustee to be appointed &c.,*> 
are to be read coi\jointly and not disjunctively, and 
that it is only in the event of both the trustees 
appointed by the settlement dying, desiring to be dis- 
charged, retiismg, or becoming incapable, that she 
can appoint, and then her power seems to be confined 
to one only. It is conceived that it is quite competent 
for^ J. T. to retire from the trust, and the mooter is 
of opinion that the trust estate will ve/t absolutely 
in T. W. T. If such be the case, what is the proper 
course to be adopted? It is tiiought that the 
present trustees should assign the estate to a dry 
trustee, and that then he should re-assign to T. W. 
T. in order to vest the estate absolutely in him, 
and should the husband join in the assignment ? 

J. G. fi. Edwin. 



No. 41.— 2>eat& of Incumbent-^Rent. 
An incumbent dies in April, possesnng glebe 
sown to wheat. He underlets to C. C. is entitled to 
the emblements ; but who is entitled to the rent from 
the death of the incumbent to the time of harvesting 
the seed— the new incumbent, or the representatives 
of the old one ? A. H. Mobton (Louth). 

No. 42,^Demse of Wood. 

A testator by his will devises to his unfe aU the 
wood growing upon a certain tract of land that is not 
required to stand for timber. What would be the 
effect of such a devise. 

A. H. MoBTON (Louth). 

No. 43. — Tacldng Mortgage, 

A. mortgages his property to B. in 1804. In 1805 
A. executes fmother mortgage of the same property 
to C, and in 1809 he executes a further mortgage 
thereof to B. The same solicitor was employed in all 
three transactions. As no notice was given by C. of 
the second mortgage, could B. tack his mortgage of 
1809 to that of 1804? 

A. H. MOBTON (Louth). 

No. 44. — Municipal Voting Paper. 

It is required by s. 82 of the Municipal Corpora- 
tions Act, 6 & 6 Wm. 4, c. 76, " that every burgess 
entitied to vote in the elections of councillors may 
vote for any number of persons not exceeding the 
number of councillors then to be chosen, by 
delivering to the mayor and assessors, or other 
presiding officer, as hereinafter mentioned, a 
voting paper containing the christian names and 
surnames, of the persons for whom he votes, with 
their respective places of abode and descriptions, 
such, paper being previously signed with the name 
of the street, lane, or other- place in which the 
property for which he appears to be rated on the 
burgess roll is situated." An error was made in our 
burgess list by calling a man A. R., Jim., whereas 
his name was W. R. At the last election he 
presented his voting paper, signing himself A. R., 
Jun., according to the list,^and also mistaking the 
name of the street for which his property was rated. 
This paper he presented to the returning officer, 
which was accepted. Subsequently^ finding that he 
was in fitult, he filled up a new voting paper, signing 
himself aright, and stating the proper name of the 
street, and presented it, but the returning officer 
refiised to take it, stating that he had already voted 
— consequentiy the previous vote was disallowed. 

Is a burgess entitied to vote again when he has 
unwittingly presented an invalid paper? providing 
that he makes no other alterations than the correc- 
tion of errors, . A: H. Mobton (Louth). 
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REAL PROPERTY LAW. 
(Continued frofif p. 237). 



Of Estates in Fee Simple (continued). 

Restraining total aUenation. — A condition annexed 
to an estate in fee prohibiting all alienation is void 
(pi. 26). 

Who can take advantage of the condition, — Where 
a condition prohibits alienation only to a partial, and, 
therefore, lawfid extent, the only persons who can 
take advantage of the condition are the feoffor and 
bis heirs (pi. 27). 

It does not seem clear that an assignee of the con- 
dition might not enter since the 8 & 9 Vic. c. 106, 
8. 6, as to which see Hunt y^ fiishop, 8 Exch. Rep. 
676 ; 21 Law Tim. 92. 

Reversion and remainder, — On a grant to one for 
life, the residue of the grantor*s estate remains with 
him, and is called a reversion. If the grantor after 
the life estate grants to another, the latter is said to 
have the -remainder. In the case of the reversion, 
there is a tenure between the grantor and his tenant 
for life, but in the case of the remainder there is no 
tenure. Note, that reversion is sometimes used to 
signify such a right of future possession as does not 
in the meantime amoimt to an estate (pi. 28 — 30). 

Vested and contingent remainders: — On a grant to 

A. lor life, remainder to B. in fee, &c., the 
remiunder is said to be vested. On a grant to A. 
Tot life, and in case C. returns from Rome, then to 

B. in fee, or to A. for life, remainder to an unborn 
person, the remainders are said to be contingent 

Contingent remainder^ freehold to support k, — ^A 
contingent remainder of freehold must have a par- 
ticular estate of freehold to support it. 

Formerly it was a rule that whenever an ulterior 
estate came into possession before the happening of 
the contingent event, the contingent remainder 
fiuled. 

Jh other words, every contingent remainder must 
have become vested during the continuance of the 
particular estate, or immediately upon its determina- 
tion (pi. 32-34). 

But now, by the 8 & 9 Vic. c. 106, s. 8, the above 
two last-mentioned rules do not apply where the act 
which formerly caused the failure is brought about 
by the premature determination of the particular 
estate, but a detenniiiation occurring in accordance 
with the limitations will still cause the contingent 
remainder to fiul. 

Joint tenants, — On a grant to several persons and 
their heirs they are joint tenants in fee simple ; the 
last survivor will, if the joint tenancy be not severed, 
take the whole (pi. 85). 

Alienation by joint tenants. — A joint tenant cannot 
No. 21 (Vol. U.) 



alien more than his own share ; if they all join in 
one conveyance, each gives but his own part (pi. 
86, n). 

Tenancy in common^ how creat^, — Besides stating 
that the grantees shall take as tenants in common, 
they will so take, if the grant be of the one moiety 
to the one and the other moiety to the other. 8o if 
the grantor gave only a tnoiety of his land to the 
grantee, the latter and the grantor would be tenants 
in common (pi. 87 n.). 

Severance of joint tenancy, — If one of the joint 
tenants aliens his share, his alienee and the other are 
tenants in common ; if one of these so aliens, the 
alienee and the two others are tenants in common, 
but the two original parties are, inter se, still Joint 
tenants (pi. 87). 

Seisin and possession — No survivorship on tenancy in 
common, — ^Each joint tenant is said to be seised of 
the whole land; a tenant in conmion is not eo 
seised, though he is said to be in the occupation 
of the whole. The share of each tenant in com- 
mon goes to his heirs and not to the survivor. 

Remainders^ how granted, — As a feoflfment requires 
delivery of possession, a reversion or remainder 
where the particular estate is not a term of years 
cannot pass by a feoffment, strictly so called, but a 
grant is necessary, upon which no attornment is 
requisite (pi. 39, 42 ; Co. Litt. 48 b, 52 a, 332 b ; 
.Litt. s. 551; Vigers v. Dean of St Pauls, 14 Jur. 
1017). 

Lying in grant and^ in Uvery, — ^Lands were said to 
lie in livery; other subjects of real property in 
grant (pi. 40 ; Thomas v. Fredericks, 10 Qu. Ben. 
775). But now by the 8 & 9 Tie. c 106, s. 2, 
lands BO far as concerns the conveyance of the 
immediate freehold thereof lie in grant and accord- 
ingly they are now usually passed by grant. 

Releases by reversioner, — ^A release by a reversioner 
must be to the tenant or owner of the particular 
antecedent vested estate, created by the same instru- 
ment as the released estate (pi. 44, 45, 51). 

Releases of a right, — A release of a mere right may 
be made to any person who has a vested estate in 
the premises, whether in possession, reversion or 
remainder ; but if a freehold estate the relessee 
must have an estate of that degree (pi. 46). 

Releases operating for benefit of others than relessee, 
— Such a release (via., of a right) will, except as io 
joint tort feasors, operate for the benefit of all 
persons entitled to the premises by the same means 
as the relessee. 

No release of estate without privity of estate, — ^A 
joint tenant may release to his co-tenant, but one 
tenant in common cannot release to the other tenant 
in common, as there is no privity of estate between 
them (pi. 50). 
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For the same reason if land be giTen by C. to 
B. for life who leases to A. for twenty-five years, 
the release of C. to A. is strictly not good for want 
of privity of estate (pi. 53). 

Privity of estate exists only where both estates 
are acquired by the same instrument, or the one 
derived immediately out of the other (pi. 53) 

However, it is clear that if there were no particular 
objection on other grounds, an instrument purporting 
to be a release would operate as a conveyance, and 
indeed now the immediate freehold of lands lies in 
grant there is scarcely a case in which operation 
%vould not be given to a deed purporting to be a 
release. 

Different effects of releases and grants, — A grant 
conveys a remainder or reversion (and now also the 
immediate freehold), whilst a release enlarges the 
particular estate, which enlargement, however, does 
not take place wh^re a third estate is interposed 
between that of relessor and relessee (pi. 54). 

Different effect .of release and grant to tenant at will 
— A release to a tenant at will is good, but a grant 
of the reversion, as such, to a third person is not 
proper, but now it would operate as a grant of the 
immediate freehold and determine the tenancy at 
wiU (pi. 65). 

Release to tenant at sufferance, — No release, as such, 
can be made to a tenant at sufferance, there being 
no privity of estate (pi. 56), but doubtless it would 
operate as a grant. 

SOLICITORS AND ARTICLED CLERKS. 

Re*admission in Chancery not recognised in Common 
Law Courts-^ Service to a Chancery solicitor and 
admission in Chancery recognised m Common Law 
Courts, — ^Two decisions of some practical importance 
have been given on the above subjects. In the first 
case, exp. Simons, 26 Law Tim. Rep. 205 ; Week. 
Rep. 199, it was held by Mr. Just. Erie, that the 
fact that a person is already re-admitted a solicitor ) 
in Chancery is no ground for dispensiqg with the 
usual notice on his application to be re-admitted an 
attorney — a rather singular and hard decision. * In 
the second case, re Lucas, 2 Jur. N. S. 65, it was 
held by the Court of Queen's Bench, that a person 
who has been admitted a solicitor of the Court of 
Chancery upon service with a solicitor (who had not 
been admitted an attorney of a court of law) may be 
admitted an attorney under sec. 15, of the 6 & 7 Vic. 
c. 73, notwithstanding Reg. Gen. Hil. T. 1853, r. 6. 
In this case the affidavit of the applicant Mr. Lucas 
stated that in pursuance of articles of clerkship duly 
executed on the 6th August, 1846, he served the 
late Thomas Hill Mortimer, a solicitor of the Court 
of Chancery (who had never been admitted as an 



attorney of a court of law), as his clerk for the ftdl 
term of five years ; that after an examination, before 
the examiners duly appointed, touching his fitness 
and capacity to act as a solicitor, he was on the 90th 
November, 1851, duly admitted and inrolted a 
solicitor of the said court, and had ever once been 
in constant practice as a solicitor in the Court of 
Chancery. On the 2()th November, 1865, he applied 
to Erie, J., at chambers, to grant a fiat for his ad- 
mission at common law, who was of opinion ^at the 
grant of the fiat would be within the intention of 
Stat. 6 & 7 Vic. e. 73, and that the courtesy which 
one court shewed to the acts of another court would 
be ground for granting the application ; but as it 
might not be considered as coming within the Reg. 
Gen., Hil. T., 1853, rule 5 (see 1 El. and Bl., App. 
U, p. lix), which required that the notice ot the 
person proposing to be admitted an attorney should 
state "the nam'e and place of abode of the attorney 
or attomies to whom he was articled," and therefore 
no person who had not served with an ^attorney could 
be admitted at law, he declined to decide the point, 
and referred the applicant to the court. It will be 
seen that the only difference between the two cases 
IS this, that in the first case the applicant had been 
re-admitted in Chancery, whilst in the other instance 
the application was made on an original admission 
in Chancery. We think it probable that on further 
consideration the latter decision will be applied to 
the case of a re-admission in Chancery. 



Would' you oblige me by informing me in your 
next, or earliest convenient niunber of the Law 
Chronicle^ whether, if after being aclmitted an 
attorney or solicitor, I must take out a certificate 
within any limited time, or whether I can at any 
distance of time take out a certificate without any 
extra formalities. J..C. O. 

A certificate should be taken out within twelve 
months after admission, otherwise the party will 
have to give notice of an application for a grant of 
a certificate under the Rule of Hilary Term, 1853. 



Assistant Judob of Middlesex Sessions. — 
Now that Seijeant Adams is passed out of this 
v^orld, those critics who were continually abusing 
him can find it in their hearts to award him a meed 
of praise, and indeed, to do them justice, they have 
rather overshot their mark, perhaps, with a view to 
wipe off old scores. His office became a subject of 
keen competition among those who had magis- 
terial influence, but rather unexpectedly the 
choice has fallen on Mr. Pashley, Q. C. who earned 
a well deserved representation in bastardy and poor 
law cases until an extinguisher was put on such 
litigation. 
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ARTICLED CLERKS AND THE EXAMINA- 
TIONS. 



Thbrk is some very useful matter in the Minutes 
of Evidence taken before the commissioners for 
inquiring into the Revenues of the Inns of Court 
relating to Articled Clerks and the Examinations, 
and also incidentally respecting the status of soli- 
citors, which will, we think, be acceptable to our 
readers. It was furnished in the course of the 
examination of two solicitors, Messrs. Keith Barnes 
and W. Strickland Cookson, who being connected 
with, being, indeed, members of the council, also 
attended the commissioners on the part of the Law 
Institution. 

Mb. Cookson's Eyidbnce. 

Esiahtishment a»d mode of comlitcting the examina- 
tioH. — ^The subject of legal education, in our own 
branch of the profession, has been for a long time 
under our consideration. When the solicitors 
established the institution of the Incorporated Law 
Society, they presented a memorial to the judges, 
submittiiig that in their opinion, a great advantage 
would result to their branch of the profession if a 
system of examinations of candidates for admission 
on the Roll of Attorneys were established. The 
judges acquiesced in Uiat view, and eventually 
eertain regulations were made. That was as fa^ 
back as the year 1835, that is to say, in May, 1835, 
the memorial was presented to the judges, and in 
Trinity Term, 1836, the examinations commenced. 
We believe that great advantage has resulted from 
those examinations. The mode ^in which the 
examinations are conducted is this :— There are four 
solicitors, who are examiners f6r each term, and a 
master of one of the courts of common law. Fifteen 
questions upon each branch of the law are prepared 
and printed. The candidates, on, the day of the 
examination, are all assembled together in the hall 
of the institution, and the questions are then sub- 
mitted to them, and their answers, which are 
written, are carefully examined by the examiners, 
and such men as have shown themselves sufficiently 
acquainted vrith the different subjects are certified 
to be proper men to be admitted at^meys. 

Appeal to the judges. — ^There is a right of appeal 
to the judges against the rejection of candidates by 
the examiners ; and a few instances have occurred 
of such appeals, but the judges have always con- 
firmed the decision)! of the examiners. 

IHminuHon of applicants for admission, — I find 
that previous to the commencement of the system 
of examination in -Trinity Term, 1836, the average 
number of Attorneys annually admitted on the 
Rolls was between 500 and 600, and the number 



annually admitted in 16 subsequent years, from 
1837 to 1852 inclusive^ averaged sbout 391 annually. 
There was a falling off in number after the examina- 
tions commenced, and the examinations probably 
operated to prevent, to some extent, the application 
for admission by young men who during their 
clerkships had not applied themselves industriously 
to the study and practice of the law ; but I think 
that about this time an apprehension began to 
prevail that the reforms then in contemplation in. 
the practice of the law would materially diminish 
the emoluments of solicitors, and that many gentle- 
men were thereby deterred from incurring the 
expense of placing their sons in the profession. 

Lectures for students, — ^We (t.e., the Law Institu- 
tion) afford to the student tiie opportunity of 
deriving instruction firom lectured. The lectures 
commenced in the year 1833, about three years 
before the examinations- were established. We have 
lectiures on subjects connected with three branches 
of the law, namely, common law, equity, and con- 
veyancing. The lectures are delivered twice a 
week, commencing in November in each year. I 
believe great advantage has resulted to the students 
who have attended the lectures. I have had oppor- 
tunities of knowing, from my own observation, that 
those who have attended the lectures have derived 
great benefit from them. 

Examinations beneficial — ^The system of examina- 
tion has been very beneficial to our branch of the 
profession [ it has stimulated young men to reading 
during their clerkship, and they come into the 
profession better prepared than they would other- 
wise be to discharge their duty as attorneys, and 
are better acquainted, with legal principles. 

Equity^ common law, and conveyancing, indispensable 
branchts. — ^Those who are admitted have a con^ 
siderable acquaintance with common law, with 
conveyancing, and ^vith equity ; they must pass 
in all the three branches. The Master of the Rolls, 
when he appointed us to examine the applicants for 
admission to the Roll of solicitors in equity, required 
that we should not grant a certificate to any ap- 
plicant^ who did not piass the equity examination, 
though he might be qualified in other branches. 
The common law judges made common law a titns 
qud non ; and within the last ti^o or three years^ 
feeling the great importance of solicitors being well 
drilled in conveyancing, we have induced the judges 
to allow us to make that also a sine qud non. 

The rejected.— Do you r^ect any candidates? 
Scnne are postponed every Term. — ^Do they present 
themselves again fdier a certain time ? They do. — 
And occasionally pass after their first rejection? 
Yes. [It would appear by these questions and 
answers that some of the unfortunate reiectcd have 
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not the courage to make a further attempt, but we 
should thmk the number cannot be hirge]. 

Preliminary examifMtion in general literature, — ^The 
subject of an examination in general literature has 
been under the consideration of the council, and a 
committee was appointed to consider the subject, 
and that committee, of which I was a member, made 
a report to the council, pointing out the advantages 
of having an examination in general literature pre- 
viously to their being articled, and proposing one in 
Classics, Mathematics, and Ethics, in the French 
language^ and English history. The council received 
the report favourably, but thought some modifica- 
tions desirable, and the report was referred back 
to the committee. Hitherto the council have not 
come to any final decision. There is a considerable 
difference of opinion in the council, but I think a 
majority are in favour of an examination. 

Certificate as to moral character — Inquiries as to, — 
Every gentleman applying to be admitted must 
bring a certificate from the solicitor with whom he 
has served,, that he has diligently and faithfully 
employed himself during clerkship ; to his ihoral 
character the master also certifies. Instances have 
occurred where in consequence of representations 
made to them, the examiners have felt it to be their 
duty to make strict inquiry into the moral conduct 
ol candidates with reference to particular transactions. 

Lectures in Inns of Chai^cenj^Estdblislment of law 
institutions,-— There is a formal proceeding, or was 
until within a year or two, of a reader being sent 
from the Temple to one of the inns of Chancery ; 
bu(^ he found no students to lecture to. Being 
excluded from the mns of court, ai^d then- libraries^ 
our branch of the profession felt it very important 
that other facilities should be afforded to young men 
of studying their profession, and with a view to 
havmg a hall, and library and lectures, this institu- 
tion of ours was established by the solicitors, at an 
expense to themselves of upwards of £90,000, and 
they have contributed annually large sums to its 
support. We have a large library, which has cost 
us a large sum of money. We pay the lecturers 
I'rom our funds, receiving a small siun firom the 
students who attend. A very large proportion of 
our members personally derive no advantage from 
the hall or from the institution, but they have con- 
tributed largely to the erection of the building and 
the purchase of the library, and they continue to 
contribute annually to the mstitution, firom a con- 
viction that the institution is a valuable one to the 
profession. Though performing extremely useful 
functions, we are in fact a voluntary society. We 
have felt that if there are any funds either connected 
. with the inns of court or the inns of Chancery, which 
could be fairly applied to the purposes of legal educa- 



tion, the claims of our society, and of our branch of the 
profession, should be considered. We have lost all 
the advantages connected with the inns of court ; we 
are no longer connected with them. I am quite 
ignorant as to the fact whether there are any such 
funds or not ; but if there are such, we certainly 
should ask to have our claims considered. I 
believe our institution has been of very great value 
to the profession and the public. 

Cost of the education of an attomey.-^As to the 
cost of the education of an attorney, I think in 
London the fee paid to a solicitor on a clerk being 
articled is 300 guineas ; the stamp upon the articles 
was, till last year, 120 guineas ; it is now reduced 
to 80 guineas. He has to serve five yean; he 
mixes among gentlemen, and must support the 
position of a gentleman, which is a considerable 
expense. When he has served five years he has to 
be admitted. ' There is a stamp upon the admission, 
which is £25, and there are some other fees con- 
nected with his admission. Some small fees also 
are paid upon the examination. He also contributes 
something to the lectures. That would make 
altogether more than £1,000. Many gentlemen, 
after they have served their clerkship, incur the 
further expense of going into the chambers of a 
conveyancing barrister, or a special pleader, for six 
or twelve months. In fact, the necessary cost of 
the education lor an attorney, is considerably larger 
than that of a barrister. Besides paying for the 
stamp on his articles, and the stamp on admismon, 
the solicitor has to pay an annual certificate duty. 
With respect to the expense incurred by a solicitor 
we have always felt it to be a great grievance in our 
branch of our profession, that we had a treble taxation, 
which I believe no other class of men in the kingdom 
are subject to. A tax of £120, upon being permitted 
to enter the profession at first, a stamp of £25, upon 
our admission, and when we had paid both those, 
we were not permitted to practice without an annual 
certificate, which used to cost us £12, but is now* 
reduced to £9, The object of requiring the stamp 
on articles was, I believe, declared by Mr. Pitt to be 
to increase the respectability of the profession ; and 
when we had an interview some little time ago with 
the Chancellor of the Exchequer, we submitted to 
him that a much better means of improving the 
character of the profession would be to have the 
money that is now paid for stamp duty upon the 
articles expended upon the previous education of 
the clerk. 

Attorneys have risen in public cfftaui(ioa.^The 
profession of an attorney has very much risen in 
importance and respectability compared with what it 
was 200 years ago, but I can hardly imafrine that 
the public could, at any period, have got on without 
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the assistance of intelligent, well-informed profes- 
sional men in the position of solicitors. 

Duties of attorneys and barristers distinct — AtUrney 
never a mere clerk. — I think the duties of the barrister 
and the solicitor are tolerably distinct. I an^ not 
aware that at any period the attorney was a mere 
clerk. As far back as the 20th Henry III. (1235) 
a statute was passed (c, 10) empowering suitors ** to 
freely make his attorney to do those 'suits for him;** 
and by the sUtute of 15 Edward H., c. 1 (1322), 
there was resenred " t6 the chancellor for the time 
being his authority in admitting attorneys, according 
to whose discretion they shall be admitted, and to 
our chief justices, ad heretofore hath been observed 
in the admission of attorneys.'* Again the statute 
4th Henry IV., c. 18 (1403) alluding to mischiefs 
arising from attorneys '' ignoiant .and not learned in 
the law as they were wont to be before this time,** 
ordained and established ''that all the attorneys 
shall be examined by the justices, and by their 
discretions their names put in the roll, and they that 
be good and virtuous and of good fame shall be 
received and sworn well and truly to serve in their 
offiees.** " And if any <^ the said attorneys do die 
or do cease, the justices for the time being by their 
discretion shall make another in his place which is a 
virtuous man and learned.** And in 1 632 a rule was 
made by the court of King*8 Bench that '' none here- 
after shall be admitted to be an a;ttomey of this court 
unless he have served a clerk or attorney of this 
court by thf space of six years at the least, or such 
as for their education and study in the law shall be 
approved of by the justices of this court to be of 
good sufficiency, and every of them admitted of 
one of the Inns of court or Chancery.** In 1654 
there was another rule " that all officers and attorneys 
of the court be admitted of some inn of court or 
Chancery, by the begining of Hilaiy Term next, or 
in the same Term wherein they are admitted officers 
or attorneys ; and be in commons one week in every 
Term, and take chambers there, or in case that 
cannot be conveniently, yet to take chambers or 
dwellings in some convenient place, and leave notice 
with the buUer where their chambers or habitations 
are, under pain of being put out of the roll of 
attorneys.** It appears that at an early period the 
body was an important body, so important that the 
legislature and the judges considered h necessary 
to make very stringent regulations in reference to 
their ^pialificationft. 

Toum and eountry articled clerks — Prcportidn 
attending lectures.— 1 have stated the average num- 
ber of attorneys annually admitted ftom 1837 to 
1852 inclusiTe to be about 391. The following 
table shows the number of articled clerks who 
have attended the lectures from the commencement 



in 1833 to the end of the Session 1858-4. The 
average number is 205, and it is to be home in 
mind that of the numbers annually admitted on the 
Roll of attorneys about seven-tenths have served tJieir 
clerkships in the country^ and a great many of those 
come up to town to be examined and admitted, and 
have no opportunity of attending the lectures. 

In the year 1833-4 326 

„ 1834-5 ... 228 

„ 1835-6 • ... 193 

„ 1836-7 • ••• 242 

„ 1837-8 ... 240 

„ . 1030*9 ... ... ••• •.• «i*.r 

„ 1839-40... 205 

„ 1840-1 ... ... .181 

„ Xo4X— « ••• ... ... ••* lOO 

„ 1842-8 ... 198 

„ 1843-4 ... 206 

„ 1844-5 177 

„ 1845-6 169 

„ 1846-7 201 

' „ 1847-8 199 

„ 1848-9 173 

„ 1849-50 186 

„ 1860-1 194 

„ 1851-2 195 

„ 1852-3 207 

„ 1853-4 ... * 206 

. Articled clerks having taken degrees— Their alleged 
superiority.— 1 may be permitted to state that those 
who have taken the degree of bachelor of arte at 
one of the universities are entitled to admission 
after a service of three yeara* clerkship. I have in 
several instances, where friends of mine have con- 
sulted me about their, sons, recommended that they 
should graduate at one ef the universities before 
bdng articled, and as examiner, I have had an 
opportunity of seeing how B. A.'s come out of our 
examination, and the result has been very satis- 
factory. Some of the heal examinations have been 
of men who have taken the degree of B. A., and 
applied to be examined at the end of three years, 
so that they had done more in three years than 
others had done in five. . [It would have been mbrc 
satisfactory if a comparative list could have been 
fumbhed. of the number of candidates who had 
taken degrees, and of the number of them com- 
pared with non-graduates who nnssed a good 
examination]. 

Mb. Babnks* I>idknce. 

PreKndnary examination — Medals — Alphabetical 
lists:—l am decidedly in favour of a preliminary 
examination. Some difficulties would attend the 
practical working of it, but I think that they can 
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be obviated. I may add, that many members of 
the council of our kw society ivho, ex officio^ are 
appointed examiners under the present system, are 
desirous that the merits of the several candidates 
M'ho distinguish themselves in the examination 
should be tested and recognised by marks of honour, 
as for instance, a medal for the most successful, 
and an alphabetical class for those who distinguish 
themselves above the ordinary run of others, who 
may yet be entitled to the certificate of fitness. An 
impression prevails amongst some of the ex- 
aminers that the judges might not approve of it, 
but in the present day I rather anticipate the 
contrary. 

Difference between education and attainment of 
barristers and attomeys^-Distinct branches desirable. 
— I consider that the education Required for the one 
branch of the profession is to some extent of a 
dififerent character from that required for the other 
branch. The barrister ought to have a profound 
knowledge of the particular branch of the law to 
which he devotes himself, whether it be common 
law, equity, or conveyancing, whilst the attorney 
should have a general knowledge of the law as 
administered in all those branches, and of the 
application of the law to the vario)is circumsta^nces 
in which his advice will be sought by bis clients in 
the course of his professional practice. The bar- 
rister practising in the courts of common law is not 
consulted upon a question of equity or conveyancing, 
nor is he expected to be able to give advice upon it ; 
but the attorney must be prepared to give advice 
and to transact business in common law, equity, or 
conveyancing. The most eminent and successful 
barrister will be he who has the greatest number 
of clients litigating their cases in -court^ whilst the 
attorney, who with an extensive practice gives that 
advice which prevents his clients from going to 
law, and so tries or defends very few actions in 
court, as compared with the extent of his practice, 
will be the safest adviser, and will best perform his 
duty to his clients and to society. The two branches 
of the profession always have been, and in my 
opinion ought to remain, distinct. I think the 
practice of a barrister and of a solicitor is quite 
sufficiently distinct to constitute two branches of the 
profession. If a client has to consult his solicitor, 
the circumstances of that solicitor being a very 
highly educated man, a well-informed man on the 
subject of the law, is really a saving of expense to 
the client. He would often be able to give him an 
opinion which would render it unnecessary for 
counsel to be consulted, and where it might be 
necessary to consult counsel, a skilful, well-educated 
solicitor, a man who thoroughly understands his 
business, would be able td present the subject more 



clearly, fully, and satisfactorily to the barrister. 
A solicitor, however highly educated, is only per- 
mitted to make certain specified charges which the 
humblest practitioner is also entitled to make. 



CERTIFICATED CONVEYANCEBS. 



Th£RB are some very proper remarks ^in a con- 
temporary, respecting certificated copveyancers to 
which we draw the attention of pur readers, remark- 
ing, however, that this class of practitioners is in 
not at all good odour with the bar, who would be 
pleased to see certificated conveyancers annihilated, 
they being quite as ii^urious to the bar as to soli- 
citors, and there being the additional fiict that 
solicitors oft^n patronise them, and so furnish the 
means by which an unjust encroachment is made 
on the proper function of solicitors, and with which 
the members of the bar are certainly most imwilling 
to interfere. ^^ There are, it seems, but few if nnj 
equity draftsmen ; but the special pleaders arc 
somewhat numerous, and this class of lawyers an 
generally very learned and useful in their vocation 
There might be no objection to the certificatec 
convejTuicers, iif they would confine themselvet 
(as we believe the benchers intend) to prepare 
drafts of deeds and instruments, and advising on 
points of conveyancing practice, and some of them 
honourably do so ; but the mi^rity carry through 
the whole transaction, — charging for negotiating 
loans and other ^contracts, and for correspondence, 
attendances, copying, and ingrossing deeds, &c. 
M'here any part of the business requires proceedings 
in the courts of law or equity, they call in the 
services of an attorney, and it is more "than sus- 
pected that on many occasions the^ illegally parti- 
cipate in the attorney's emoluments. Some time 
ago there was a sort of partnership between an 
attorney and a certificated conveyancer, and the 
court of Queen^s Bench ordered the attorney to be 
struck off the Roll, and the certificated conve3rancer 
to be committed to prison (In re Jackson and Wood, 
1 B. and Cr. 270). Considering the numerous 
changes which have taken place to the great pecu- 
niary loss of attorneys and solicitors, it is but just 
that encroachments on their legitimate and accus- 
tomed practice should be strictly prohibited. It is 
not only just, but for the sake of the community, 
it is politic that the rights and privil^es of the 
profession should be protected, in order that a 
responsible and educated body of men should be 
induced to practise as attorneys . and solicitors — 
otherwise their busmess will fkll into needy, un- 
worthy, and incompetent hands." 
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GIFTS BY CLIENTS TO SOLICITORS. 



We h»Te seen (vol. 1, p. 89) that courts of equity 
do not look wijth so much jealousy on the transaction 
by which a solicitor takes a henefit under the will 
of a client as on gifts inter vivos^ and we have before 
(ante, p. 49) referred to the decision of V. C. 
Kindersley in the case of Tompson y. Judge, 1 Jur. 
N. S. 688, hut as the matter is one of great im- 
portance to the profession, wa avail ourselves of a 
report of the judgment in one of the regular reports, 
vis., 8 Brewry, 306. The solicitor who was the 
defendant in the suit was the professional adviser of 
a Mr. Chamberla3me, who it appeared entertained 
sentiments of private regard and friendship for him, 
independently of his confidence in and employment 
of him as his solicitor. By a deed dated July 2, 
1861, Mr. Chamberlayne conveyed to. Mr. Judge 
certain real estate expressed to be in consideration 
of 4CIOO for the purchase money, and- containing the 
usual acknowledgment of, and discharge for the 
purchase money, and covenants for title, and a 
receipt for the purchase money was indorsed on 
the deed in the usual way. The only evidence 
exclusive of the deed itself, was that of the defendant 
who stated that in June 1851 the deceased had 
expressed his intention of giving him two freehold 
closes of greater value than that comprised in the 
conveyance, and had. instructed him to prepare a 
will for the purpose, and that he had accordingly 
prepared and laid bc^re him a draft will ; that he 
afterwards idtered his intention and desired him to 
make him a gift by deed, and that the deed in 
question was prepared and executed accordingly ; 
that it was not and never was intended as a purchase 
but as a gift, and that the consideration was merely 
nominal; that no money ever passed or was intended 
to pass, and that the consideration of £100 was 
introduced to save stamp duty, which would have 
been somewhat higher on a deed of gift. The value 
of the property was admitted to be at least £1,200, 
and that the defendant prepared the deed, and that 
it was executed by the deceased without consulting 
any other solicitor. In the administration of Mr. 
Chamberlayne^s estate, the validity of this deed was 
questioned. In his judgment Ylce-^Chancellor 
Kindersley said : — ^' As to the cases of purchases by 
flolicitoxs from their clients, there is no rule of this 
court to the effect that a solicitor cannot mske such 
a purchase (see aafe,. p. 49). A solicitor can 
purchase his client's property, even while the 
relation subsists ; but the rule of the court is, that 
suieh purchases src to be viewed with great jealousy, 
and the onus lies on the- solicitor to show that the 
transaction was perfectly ftir ; that the client knew 
what he was doing, and in particular that a fair 



price was given, and, of course, that no kind of 
advantage was taken by the solicitor. If the solicitor 
shows that the transaction was fair and clear, there 
is no difference between a purchase by him and by a 
stranger. That is the rule of the court as to 
purchases. Is the rule with regard to gifts precisely 
the same, or is it more stringent ? Less stringent, 
it camiot be. There is this obvious distinction 
between a gift and a purchase. In the case of a 
purchase the parties are at arm's length, and each 
party requires from the other the ftdl value of that 
which he gives in return. In the case of a gift the 
matter is totally different, and it appears to me that 
there is a far stricter rule established in this court 
with regard to gifts than with regard to purchases, 
and that the rule of this court makes such transac- 
tions, that is, of a gift from the client to the solicitor, 
absolutely mvalid. To this distinction Lord Justice 
Turner refers, in Holman v. lioynes (18 Jur. 848), 
when he says, ' The rules against gifts are absolute, 
and against purchasers they are modified.' There 
are numerous cases in which it appears to me that 
the court has supported that' rule. The first is 
Welles V. Middleton (1 Cox, 112), that was a case 
of gift. There Lord Thurlow expressed himself 
thus : — ^ In the case of attorneys, it is perfectly well 
settled that an attorney cannot take a gift, while the 
client is in his hands, and* there would be no bounds 
to the crushing influence of the power of an attorney 
who has .the afiairs of a man in his hands, if it was 
not so.' In Hatch v. Hatch (9 Yes. 292), a case of 
gift. Lord Eldon expresses himself thus: — *This 
case proves the wisdom of the court, in saying it is 
almost impossible in the course of the connection of 
guardian and ward, attorney and client, trustee and 
cestui que trust, that a transaction shall stand pur- 
porting to be bounty for the execution of antecedent 
duty.' In Morse v. Royal (12 Ves. 356), Lord 
Erskine expresses himself to the same effect. So in 
Lady Ormonde v. Hutchinson (13 Ves. 47), and in 
V. Downes (18 Yes. 127), Lord Eldon com- 
menting on the cases between attorney and chent, 
says, *The case of Welles v. Middleton is sn 
extremely strong case of this kind. The transaction 
was overturned upon the great principle, — the 
danger from the influence of attorneys or counsel 
over their clients, while having the care of their 
property; and whatever mischief may arise in 
particular cases, the law with the view of preventing 
public mischief, says they shall take no benefit 
derived under such circumstances.' In another case 
of Montesquieu v. Sandys (18 Yes. 302), he ex- 
presses himself thus :— ^This is not a gift or reward 
to an attorney taken by him beyond the i^ount of 
his bill for service done; not, therefore within 
those cases which have wisely established a prin- 
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ciple that would reach the transaction had it bean 
admiUed or proved that the defendant took this 
convejance before his bill was delivered as a reward 
for service done as attorney, viz., that an attorney 
shall not take from his client a gift or reward while 
standing in that relation ; the connection between 
them subsisting with the influences attending it, 
though the transaction may be as righteous as ever 
was carried on.' I think that those cases are suffi- 
cient to show that in the opinion of Lord Thurlow, 
Lord Erskine, and Lord Eldon, the view of this 
court is, that the rule with regard to gifts is absolute, 
that is, it is not open to the attorney to show that 
the transaction was fair ; but that the gift cannot 
stand. Li the case of Harris v. Tremenhere (15 
Yes. 34), in which Lord Eldon is said to have 
upheld a transaction of gift, that was a bill to set 
aside several tranractions, some of which Lord 
Eldon supported, dismissing the bill on the ground 
that there was a third party whom the client in- 
tended, to benefit Another portion of the case 
consisted of a purchase by the solicitor from the 
client. The third class was of pure gifts, and Lord 
Eldon dismissed the bill as to those. I am at a.loss 
to understand the ground of the decision. It may 
have been upon some circumstances which were not 
stated. It may have been that Lord Eldon was at 
the time under a misapprehension of th^ rule. If 
that were the only case on which Lord Eldon had 
expressed his opinion, I should feel great difficulty ; 
but when I find that in Hatch v. Hatch he lays 
-down the rule in the termr I have mentioned, and 
that in a subsequent case he also lays it down in the 
same way, I must conclude that in Lord Eldon's 
mind the rule was considered to be as it is stated in 
Welles v. Middleton. I am, therefore, of opinion 
that according to the rule of this court, a solicitor 
cannot, while the relation subsists, while, to use the 
language of Lord Thurlow, the * client is or may be 
under the crushing influence of the solicitor,' by 
way of gift take a benefit. Kow, of course, a diffi- 
. culty may arise as to what amounts to a cessation of 
the relation between the parties, so as to remove the 
rule ; whether it is necessary that ix\ all respects 
the relation should have ceased, or whether it is 
sufficient that it should have ceased in hdc re only. 
But it appears to me that it is unnecessary here to 
consider that, for here there is no pretence, but 
that the relation of solioitor and client, which sub- 
sisted for years before the transaction, continued to 
subsist throughout it, and down to the death of the 
testator, and that in the transaction itself, in the 
preparing of the deed, Judge was himself the 
solicitor of Chamberlayne. I am of opinion that if 
the matter stood thus: — if the deed had been in 
consideration of obligations by the client to Judge, 



or in consideration of a desire to benefit him, and 
the deed had expressly and clearly stated it to be for 
those considerations, — it could not stand. But it 
does not rest there. If the rule were, as to gifts, 
less stringent than it is, if it^ were no higher than it 
is as to purchasers, still one thing is clear, that in 
any such transaction the instrument must express 
clearly on the &ce of it the whole of the circum- 
stances. It is not necessary for me to go into the 
general doctrine as/to the question how far it is 
competent for a party, claiming under an initniment 
representing a certain consideration, to be allowed 
to prove a different consideration. It is sufficient to 
say, that beyond all doubt, in a transaction between 
attorney and client, it is not competent fi)r the 
attorney to set up a different consideration from 
that appearing on the instrument. . Kow, this 
instrument, when produced, and there is no evidence 
to c6ntradict it but that of the defendant himself, k 
expressed to be in consideration of £100, stated to 
be paid at the time, and the receipt is acknowledged. 
The defendant says, all that is fictitious ; that the 
consideration was good will and kindness. Beyond 
all question, when a deed between attoiney and 
client is expressed to be for one consideration, itr is 
not competent to the attorney to alter it. In this 
case it is not disputed that, if this is a purchase, it 
cannot stand. I1ie defendant admits the property 
was bought for £1,200. There is some evidence 
to show it is worth £2,000, and the purchase-money 
is £100. It is clear that as a purchase it cannot 
stand. I am of opinion, on the whole, that this 
transaction cannot stand. If it were merely a 
question whether the defendant had acted with 
perfect delicacy, this court could not judge. But it 
is a case in which Judge takes a gift, as he alleges, 
from his client, not only while the general relation 
of solicitor and client subsists, but while he was 
acting as solicilor in the very transaction; and 
more than that, a case in which he has taken under 
an instnunent in which he niisstates the transaction. 
Judge must, therefore, be declared a trustee for 
the plaintiff." 

MEDICAL JURISPRUDENCE — POISONS 
AND POISONING. 



As cases of poisoning are now so firequent, and no 
little interest has lately been excited, and, is likely 
io continue in some of these cases, our readers may 
not be displeased with a short account of poisons and 
some remarkable cases of poisoning, which we have 
taken from one of the early volumes of the ^^ Law 
Magazine/' which was then a publication of great 
utility, and also of some interest. 
The art of poisoning, in all ages of the world, has 
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been chiefly indebted to the female sex fbr its 
■dentiflc cultivAtion; not, m some writers basely 
inainnate, on accoont of the superior malerolence of 
the fairest portion of creation, but doubtless because 
theu: inferior physical strength has compelled the 
evilly disposed among^ them to pursue those means 
of malice or revenge, which involve no risk of 
personal conflict The name of Locusta will go 
down to posterity, immortalised by Tacitus ' and 
Juvenal; few persons were more celebrated than 
Spara during the pontificate of Alexander, the 7th ; 
and Tophana could boast upon the rack of having 
destroyed above six hundred persons at Naples and 
Palermo. She had even the rare honour of giving 
her name to the poisons she employed, the Aqua 
Toffiuua, or della Toffima, which she sold in small 
glass phials, as the manna of St. Nicholas of Ban* ; 
though, being a woman of singular benevolence, she 
distributed it gratis to such wives as wished for 
other husbands. But Margaret d*Aubray, Marquise 
de Brinvillier, was perhaps without a rival in this 
practice. Her victims were selected from her 
nearest kindred, or sought for among those already 
suffering from the pangs of poverty and sickness. 
She saw in the confidence of parental affection only 
a &cility ibr destroying life without suspicion, and 
employed the sembl^ce of charity as a cloak for 
experimental murder. She seems to have moved* 
in an atmosphere of poison. The daily food of her 
father and brethren, the bread she distributed to 
the indigent, the draught she held to the Mps of the 
^sease:^, were tempered ^rith the same infernal art. 
But the history of her exploits, and her detection on 
the death of her lover and tutoi^St. Croix (the pro- 
totype of Alasco in Sir Walter's Xcnnilworth), are 
too irrelevant to admit of longer dwelling on them. 
Poisons may be variously introduced into the 
system; by inhalation through the -nostrils, by 
inspiration through the Imigs, by injection, by ab- 
sorption through the skin, and, lastly and most 
commonly, in the form of food. All meUiods except 
the last are very rare and difficult to effect, although 
they formed a subject of much silly speculation in 
the imperfect state of medical science centuries ago. 
The absurd scheme for destroying Queen Elizabeth 
by p<MSoning her saddle, and the anointed chair 
intended for the Earl of Essex, are probably in the 
recollection of the reader (See Aikin's Mem. of thti 
Elixabeth, vol. i. p. 844; vol. ii. p. 853). Ihe 
wearing of a venomed boot or glove, the reading of 
a letter, the smelling of a nosegay, were long believed 
sufficieAt to produce death ; and one writer(quoted 
by Dr. Beck) asserU that Pope Clement YII. was 
poisoned by the smoke of a candle. On these 
narratives, too, it is unnecessary to e:q)atiate; we 
merely mention them Ibr the satisfaction of the 
curious. 



The claisification of poisons is not diflcult. The 
natural historian will divide them as they chance to 
bear relation to the mineral, veget&ble, or animal 
' kingdom, and we shall be enabled very nearly to 
pre^eire these distinctions, although it is incumbent 
rather on the medical jiurist to treat of them patholo- 
gically, or according to their peculiar action upon 
the living system. Regarding, then, the charac- 
teristics of the process by which these substances 
destroy life, we may distinguish six classes, as 
follows :-^The corrosive or escharotic ; astringent ; 
acrid or rubefacient; the narcotic or stupefying; 
narcotico acrid ; septic or putrefying. Now it will 
be found that all mineral poisons are included under 
the two first heads ; that the 8rd, 4th, and 5th belong 
to vegetable only, and that the last is confined to 
animal poisons. Two vegetable compounds, the 
oxalic and tartaric acids, must, however, be classed 
as corrosive or escharotic. In the consideration- of 
each class, it will be necessary to enumerate the 
evidences by which their effects are detected and 
distinguished from natural disease in the living or 
dead subject, and to shew to what questions the 
difficulty of so doing has given rise in courts of 
justice. 

The ordinary systems by which. the victim dis- 
covers that he has swallowed a corrosive poison 
(what are corroshre will be presently explained> 
are, first, an extraordinary taste in liie food or drink 
which has been its vehicle ; then, a heat, irritation 
or sudden dryness at the root of the mouth and 
gullet, attended with a constriction or sense of 
strangling, afterwards great anxiety to vomit, and 
sharp pains in the stomach' and intestines, and, 
finally, intense thirst, copious discharges by vomit- 
ing and stool, Bucceede4 by hiccup ; great pain in 
the region of the kidneys with strangury,' convul- 
sions, cramps of the hands, trembling of the lips, 
enfeebling of the voice, repeated faintmgs, cold 
sweats, and a small wiry irregular pulse. It is 
observed, too, in these cases, that the intellectual 
faculties remain perfect until a short time before 
death, when the patient falls into a state of insensi- 
bility. Further, it is a curious characteristic of 
these poisons that a snudl quantity administered 
proves mo^e generally fiital than a large one, as the - 
latter generally produces vomiting so violent and 
immediate, that\the whole is rejected from the 
stomach before great internal injury has supervened. 
Two drachms of tartar emetic failed to destroy life 
in a feq^ale mentioned by Deschamp, whilst another 
succeeded in despatching herself by swallowing 
only eleven grains. In like manner a very minute 
portion of arsenic will almost always prove fatal : 
whereas Dr. Beck mentions a case at Boston in 
1817, of one George Beats, who, vrith intent to 
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commit suicide, swallowed an ounce and a half of 
that mineral after a hearty supper of beefsteaks, 
but being seized with vomiting, he recovered his 
usual health in three or four days. 

Li the celebrated ca^e of Miss Bums, the appear- 
ances were certainly dubious; on that account a 
notice of it under this head may not be misplaced, 
although the poison, if any was employed there, was 
probably more of the aerid than the corrosive class. 
It is unnecessary to enter at large into the rathei^ 
disgusting details of this trial, in which there were 
strong suspicions of illegally procuml aborti(m as 
well as murder. We merely give the account, as it 
appeared in evidence, c^the remarkable peculiarities 
observed on dissection of the body. 

Maigaret Bums resided as govemess in the 
fiMnily of Mr. Charles Angus, a widower, with two 
or three children. On Wednesday moming, the 
23rd of March, 1808, she was apparently in her 
usual state of health, but was soon after attacked 
with violent pains and sickness. These continued 
with little intermission until ten o^clock on Friday, 
when she was found dead in the comer of the 
parlour, where she had remained throughout her 
illness, constantly attended by Mr. Angus, who was 
discovered sleeping very soundly, when the witness 
entered the room and perceived Miss Buma lying 
lifeless on the ground, ^* cowered of a lump,'* her 
elbows on her knees, and one foot " cmdled " under 
her. On Sunday following, a dissection took place, 
by order of the coroner. No murks of external 
violence were discovered on the body, nor was ' 
there any appearance of commencing putrefaction. 
The nails of the fingers were of a bluish colour; 
and the veins on the external surface of the abdomen 
much enlarged. On opening it, a considerable 
quantity of thin yellowi^ fluid was found to have 
been effiised into that cavity, more turbid, but 
similar in eokmr and smell to. some that poured out 
at the nostrils. Marks of inflammation were found 
on the external coat of different portions of the 
small, but not of the large intestines. The external 
coat of a part of the smaller curvature of the stomach 
was also inflamed, and a similar appearance was 
partially seen on the anterior edge of the liver.- On 
raising up the stomach, an opening through its coats 
was joundy in the anterior and inferior part of its 
gi'eat curvature ; 9nd from this opening, a consider- 
able quantity of a thick fluid, of a dark olive colour, 
issued. Some ounces iiere collected and preserved. 
The natural structure of the coats of the stomachy for 
a considerable space round, was destroyed; and they 
were so soft, pulpy, and tender, that they tore with the 
slightest (oticA, Around this part of the coats of the 
stomach, there were no traces of inflammation. 
The stomach was then taken out of the body, the 



inner surfiuse care^y washed, the contents washed 
out, and preserved. The several ^fluids thus re- 
moved were subjected to various chemical testa, but 
without any result at all indicating the presence of 
poison. Further, the ai^[>earance8 of the manh 
were such as might have been expected * few hours 
after the birth of a child nearly ftill grown. 

On these and some other less important grounds, 
coupled with the known fact, that improper fkmili- 
arities had been noticed betwera Mr. Angus and the 
deceased for some time previous to her death, a wa^ 
pidon was excited against him that he had en- 
deavoured to procure a premature delivery or abor- 
tion, and had administered or been privy to the 
adn^istration of certain drugs, which in the end 
bad produced her death. After a trial, however, 
which lasted nineteen hours, Mr. Angus was acquitted. 
The medical witnesses for the Crown contended 
that the state of the stomach upon dissection war- 
ranted a suspicion of poison. Dr. Carson, on the 
other hand, who had examined the body, contended 
that such appearances were to be reconciled by the. 
supposition, that the acti<m of the gastric fluid after 
death had caused the dissolution of the coats. This 
and the rest, of his Evidence, in the opinion of Dr. 
Paris, '* savoured more of the ingenuity of the 
forensic pleader, than the justice of the honest 
%iquirer after truth." 

The chemical tests by which the presence of 
arsenic may be detected are very nwnerous, and of 
course of the highest in^portance, ■■ the analysis of 
the contents of the stomach after death is often the 
only mode by which murder can b^ dearly proved. 
In the use of these extreme nicety is always indis- 
pensable. The most valuable are, lime-water, 
which gives with arsenic a fine white predpitate of 
arsenite of lime ; ammoniaret of eopper, which in a 
state of saturated solution will give a green .eolour 
with a solution of the white oxide of arsenic; 
sulphate of copper, well dissolved, which joined 
with the same quantity of the potash of commerce, 
and a less of arsenic also m solption, gives a besn- 
^fbl grass green predpitate, forming when dried 
the paint called Steele's green, and this isperh^M 
the best of all tests ; also the solution of solpbnretted 
hydrogen in water, which throws down the arsenic 
in a predpitate of golden yellovr. There are various 
other tests, of which the best view is i^orded by 
the evidence of Dr. Addington, given on the trial of 
Miss Blandy nearly 80 years ago. 

Mary Blandy was tried at Oxford for the murder 
of her father in the year 1752. She had formed an 
attachment, of which her parent dis^proved, tar one 
Captain Cranstown. This wretch finding no other 
way of gaining possession of his mistress and her 
property, prevailed on her to attempt the pourainf 
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of the old nuLn with aome anenic, which he furnished 
lo lier for that purpose. She was accordingly in- 
duced firom time to time to mix it in her ftther's food 
and drink« The health of the unhappy victim 
gradually sank under this dreadful regimen; his 
days were passed in continual agony, and at length 
after swallowing a rpther larger dose than usual in 
some gruel, his sufferings were terminated hy death. 
The usual evidences of poisons were found upon 
dissection. A portion of some powder discovered at 
the bottom of the gruel was given to Dr. Addington 
for examination. He pronounced it to be white 
arsenic, and stated upon the trial his reasons as 
follows. 

** 1. This powder has a milky wluteness ; so has 
white arsenic 2. This is gritty and almost insipid ; 
so is white arsenic. 8. Part of it swims on the 
sorfiice of cold water like a pale sulphurous film ; 
but the greatest part sinks to the bottom and 
remains there undissolved; the same is true of 
white arsenic 4. This thrown on red hot iron does 
not flame, but rises entirely in thick white fomes, 
which have the stench of garlic, and cover cold iron, 
held just over them, with white flowers; white 
wnaac does the same. 5. I boiled ten grains of 
this powder in four ounces of dear water, and then 
passing the decoction through a filter, dividing it 
into five equal parts, which were put into as many 
gUsses. Into one glass I poured a few drops of 
spirits of sal-ammoniac ; into another some of the 
lixivium, of tartar; into the third, some strong 
spirit of vitriol ; into the fourth, some spirit of salt ; 
and into the last some syrup of violets. The spirit 
of sal-ammoniac threw down a few particles of pale 
sediment ; the lixivium of tartar gave a white cloud, 
which hung a little above the middle of the glass ; 
the spkits of vitriol and salt made a considerable 
precipitation of a lightish coloured substance which 
in the former hardened into glittering crystals, 
sticking to the sides and bottom of tiie glass; the 
syrup of violets produced a beautiful green tmcture. 
I nursued precisely th^ same course with ten grains 
of white arsenic which I purchased. There was an 
exact similitude between the experiments made on 
the two decoctions. They corresponded so nicely 
on each trial, that I declare I never saw any two 
things i4 nature more alike than the decoction 
made with the powder in Mr. Blandy's gruel, and 
that made with white arsenic From these experi- 
ments and others which I am ready to produce, if 
desired, I believe that powder to be white arsenic.'* 
Miss Blandy was condemned and executed, denying 
to the last any knowledge of a noxious quality in the 
powder she gave to her father. 

There are cases ,where the application of chemical 
tests have entirely failed to demonstrate the presence 



of arsenic among the contents of the stomach, although 
death was unquestionably occasioned by it. In such 
a difficulty the medical examiner will generally be 
enabled to form a just opinion firom symptoms before 
and after death, as in the instance of the Mitchell 
fiunUy, which occured but a few years ago. 

On Sunday the 19th of August, four persons of 
the name of Mitchell, of whom the eldest was fifty- 
two, and the youngest, William, a robust man of 
forty-five, partook together of a plentifid breakfast, 
on porridge, consisting of milk, salt and meal. The 
largst quantity was eaten by William, who shortly 
afterwards was attacked with sickness, thirst and 
head-ache, and, on his return home from church, 
with vomiting, which lasted for the next four or five 
days. In the early part of the week, he was heard 
to complain of pain in his stomach, eyes, throat, 
breast and arms, he was observed to void his urine 
frequently, and about this time he pointed out to one 
of his sisters a hollow between his breast and belly, 
into which according to her expression " she could 
have laid her arm.'* 

It is unecessaiy to enter into all the particulars of 
this case. William Mitchell expired about a week 
after his first attack, having ttiroughout suflered more 
or less from the above-mentioned causes, but never 
feeling sufficiently ill to confine himself to his bed. 
The body when opened, presented indisputable proofs 
of poisoning, but the minutest examination of the 
fluids contMned^ faUed to detect any pouowom ingre- 
dienU, The other three who had partaken of the 
porridge recovered, although attacked at first with 
the same symptoms. 

The brother-in-law of the fiunfly, was tried in 
October before the Judiciary Court of Al|erdeen Ibt 
administering poison to his relatives. He subse- 
quently confessed that he perpetrated the crime 
with arsenic put among the salt on the Sunday 
momiiig the family were taken ill. 

We cannot quit this subject without relating a 
story strongly illustrative of that philosophic in- 
genuity which is indispensable to the solution of 
many questions in medical jurisprudence. It is thus 
told by Dr. Beck. 

In the month of May, 1711, four individuals, viz., 
a priest, two females, one of whom was his sister-in« 
law, and another person, all tn good health, and' on. 
a journey, stopped at an inn to dine. They pro- 
ceeded on their journey after taking this meal, but 
in a short time the priest was seized with such 
violent pain as to oblige him to dismount firom his 
horse, copious evacuations by vomiting and stool 
succeeded, and his iUness increased so rapidly, that 
it was found necessary to take him back' to Asehne, 
the place where they had dined. A physician was 
called in, who conceiving the complaint to be an 
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ordinary ehqlio, treated it with fomentatioiiB, 
glysterst purgatives and' anodynes. During this 
time, one of the females was seized with severe pain 
and weakness, accompanied with copious evacuation. 
The fourth person ot the party^^also complained of 
pain and weight in the stomach; hut notwith- 
standing this, the physician had no suspicion of 
poison, since the other female was in perfect hea.lth, 
ancl the landlord protested that there could have 
been nOtiiing noxious in his dishes. On the next 
day, they*^were all somewhat better, and were 
enabled to arrife at a place near where Morgagni 
resided, for whom ihey imnlediately sent. This 
great physidan having learned the drcnmstances, 
immediately enquired whether there wa^ not some 
dish on the table, of which the female in good 
health had not eaten. He was answered in the 
affirmative, and it was ascertained to have been a 
large dish pf rice served up at ftrst He settled in 
his own mind that there were poisonous materials in 
this dish ; bui ib% difficulty was, why the priest 
idio had eaten the least, should have suffered the 
most, while the female who had eaten a larger 
quantity was not so ill, and fnally that the fourth 
person who had eaten more than all the rest, had 
only some pain in his stomach. ^' Was there not,** 
said Morgagni, ^' some cheese grated over the rice ?** 
They answered in the affirmative, and the ^lest, 
who had little or no appetite, ate scarcely any 
thing but the cheese ; the female ate both cheese 
and rice, while the other person ate the rice with 
scarcely any cheese. . ^^ Then,^' said Morgagni, '' the 
state of the case is, that the cheese was prepared 
witb arsenic to kill rats, and not having been laid 
away with sufficient care, it was served up for your 
rice, while you were hurrying the landlord for your 
dinner." This opinion was verified by the con- 
fessbn of the landlord himself^ who learning that 
the patients were out of danger, avowed that such, 
was the cause of the accident. 

Arsenic is the means of self-destruction very com- 
monly employed. It is obvious tiiat when death is 
caused by this or any other poison, the question of 
suicide or homicide must be decided by circumstandal 
evidence seldom or never connected with the re- 
searches of medical jurisprudence. We have not 
in poisoning, as in other modes of terminating life, a 
variation in the effisct produced, dependent on the 
variation of the agency. The body will show no 
difference of state, the sufferings of tiie dying will be 
the same, whether A. poisons himself) or is poisoned 
by B. We are tempted, however, to make one 
quotation on this subject, valuable at least as a legal 
problem. 

'^ Al sessions al Newgate post natalem Dom. 1604. 
2 Jac. Le case fuit que en home et se feme ayant 



long temps vive incontinent ensemble, le home ayant 
consume son substance et cressant en necessity, dit 
al feme que il fuit weary de son'vie, et qu41 voildt 
luy m'ocdder, a que la feme dit que donqnes el 
violoit auci/moryer ove luy : per que le home praya 
la feme que el voiluit vaar el acheter ratisbane, et ils 
voilont ceo leber ensemble, le quel el fist, et el ceo 
mist en le drink, et ils bibe ceo, mes la ^me apres 
prest sallet oyle, per que el vomit et fait recover, 
mes le home moumst : et le question fuit si 6eo fiut 
iflUrAer «n la feme; Montague recorder cause 
respecial matter d'estre trove : qucare la resolucion ** 
(F. Moore, 764). 

The most common preparation of which antimony 
forms the basis, is known by the nahe of tartar 
emetic. To prov6 fatal it must be 8wallowe4'in 
very large doses, and the instances of its occasioning 
death are so rare, that littie notice need be taken 
of it as a poison. A case given by Becamier throws 
light on its attendant symptoms. 

A man, ageid 60, having resolved to poison him- 
self^ took on Saturday morning about forty grains 
of tartar emetic. Yomiting, frequent stools and 
convulsions, soon succeeded. He was received in 
the Hotel Dien on €lunday evemng. On Moivday 
he complained of violent pains in the epigastric 
region, which was much distended. He could with 
difficult, move his tongue, and was in a state of 
apparent inebriation : he just' spoke, but his pulse 
was imperceptible. During the -day the abdomen 
became inflated, and the epigastrium still more 
tumefied and painful. In the evening delirium 
came on. On Thursday all the qnHiptoms had in- 
creased. He was fhriously delirious, then oon- 
vulsed, and died at night 

There are other mineral corrodve poisons that 
hwre often given occasion for inquiries important to 
medical jurisprudence. The concentrated adds, the 
most violent and speedy in their actbn, are instm- 
mento of murder almost unavailable, as they involve 
a certainty of detection ; they have, however, been 
employed to effect suicide. Some substances, aaeh 
as dianionds, glass, or enamel in powder, were long 
accounted deadly; but it is now pretty generally 
received, that all the ii^ury they cause depends on 
their insolubility and mechanical properties. Yet 
scarcely twenty years ago, an unfortunate native of 
Bayeux was in imminent danger of condign poniali- 
ment, on suspicion of poisoning his inh with 
pounded glass. 
* Louis Lavalley, such was his name, carried on lor 
some time an amorous intimacy with Maria Guerin, 
the daughter of a neighbour. Her relatives, dis- 
covering her pregnancy, urged the necessi^ of 
marriage, to which the still ardent lover readily 
consented. It was, however, agreed that the partiea 
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ahoold live separate until the birth of the expected 
child. Soon after their union, Lavallej entertained 
his wife and father-in-law at dinner. They partook 
flreely of roast pig, black padding, and calfs liver. ^ 
To these coffee succeeded, in which the bride mi;^ 
some brandy. She returned home, and early the 
next morning was seized with violent pains and 
eonTUlsions. DeliyeHng with instruments was 
attempted, but the alarming hemorrhage compelled 
the accoucheur to desist, and as death seemed 
inevitable the infant was extracted by the caesarian 
operation. She died during this, and her infant did 
not survive her. 

The funeral took place as usual, but about a 
month afterwards the relations of the deceased 
having quarrelled with Lavalley and his friends, 
spread a report that he had poisoned his wife. 
The body was disinterred 42 days after death, and 
it was discovered on dissection that the intestines 
contained pounded glass. Lavalley was dragged 
to prison with every mark of opprobrium, and his 
life was saved only by the enlightened testimony of 
MM. Baudelocque and Chaussier on his trial, who 
intimated a doubt of the real presence of the glass, 
and shewed satisfactorily that it could not soon have 
caused death.. They coiyectured that if there was 
any such substance found, she had probably broken 
some Vessel in her mouth and swallowed part 
during the convulsions. It remains only to speak 
yof one other mineral poison, generally considered 
as astringent, although ftom its occasionally corro- 
sive action, Orfila has classed it with those already 
mentioned. Of lead indeed and its preparations 
very litUe need be said, as it has seldom or never 
been employed to effect a criminal purpose. Under 
the head of Medical Police, we may hereafter show, 
that the common use of it for conveying water, or 
containing and combining with food, has not un- 
fjrequentiy been attended with the worst conse- 
quences. Milk, wine, and] new rum, are commonly 
thus adulterated, and we find, in Darwin^s Zoonomia, 
mention of a practice which might have attached to 
an innocent domestic a veryf plausible suspicion-of 
poisoning. 

"There is," says that great physician, " a bad 
custom in almost all families and public houses of 
washing out their wine botties, by putting a handful 
of shot-corns into them, and by shaking them about 
forcibly to detach that supertartrate of potass from 
their sides ; that such a practice may occasionally 
give origin to serious consequences, will become 
evident by the following relation. A genUeman 
who had never in his life experienced a day's illness, 
and who was constantiy in the habit of drinking half 
a bottle of Madeira after dinner, was taken iU three 
hours after with a serious pain iu the stomach and 



violent cholic, which gradually yielded within 
twelve hours to the remedies prescribed by Bis 
medical attendant The day following he drank 
the remainder of the same bottie of wine, within 
two hours afterwards he was again seized with the 
most violent pains, head-ache, shiverings, and great 
pain over the whole body. His apothecary be- 
coming suspidous that the wine he had drunk 
might be the cause of the disease, ordered the bottie 
trom which it had been decanted to be brought to him. 
This happening to slip out of the hand of the servant, 
disclosed a row ot shot wedged forcibly into the 
angular bent-up orcumference. On examining the 
beads of shot, they crumbled into dust, the outer 
crust (defended by a coilt of black lead with which 
the shot was glased) being alone left unacted on, 
whilst the remainder of the metal was dissolved. 



COPYRIGHT BY FOEEIGNERS. 



IlAvmo before (see vol. 1, pp. 226, 231, 272; vol. 
2, p. 232, 233) drawn attention to the decision of the. 
Lords to the effect that a foreigner, not being de 
facto in this country at the time of publication, can- 
not be entitied to the protection of the copyright 
acts, we think our readers will feel' interested in the 
following extract, which we take from a literary 
publication called the Aihenaum z— 

" Another flaw, it is believed has been found is 
the Copyright Act. If our courts of law shall rule 
according to the letter of the international conven- 
tion — and we do not see how they can avoid such 
ruling — a mode of evasion has been discovered 
which will enable Americans, Bs well as other aliens, 
to secure a copyright for their works in this country. 
An experiment, having for its object to unsettie the 
law once more, is being made in the case of an 
Italian, Signor Ruflini, author of 'Lorenso BenoUi* 
and ^ Doctor Antonio,* two tales written in English, 
and intended chiefly for circulation in England. 
Anticipating for * Doctor Antonio,' which has just 
appeared, a popularity equal to that which attended 
^Lorenzo Benoui,' Signor Ruffini's publishers, 
Messrs. Constable and Co., of Edinburgh, were led 
to look into the state of the law. They found that 
though the English law alone offered no security, 
the French law of copyright, taken in connection 
with the international copyright convention between 
France and England, seemed to furnish it Mr. 
Burke, in his * Analysis of the Copyright Laws,' 
says — ^ According - to the law of France, a French 
subject does not injure his copyright by publishing 
his work first in a foreign county. It matters not 
where that publication has taken place, the copy- 
right forthwith accrues iu France, and on the ueces- 
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sary deposit being effected, its infringement may be 
proceeded against in tbe French courts. Moreover^ 
a foreigner publishing in France wiU enjoy the same 
. copyright as a native^ and this whether he has previously 
pubUshed in his own or any other country or not,^ 
Then comes the pleasantry. By the first article of 
the International Convention of 1852 it is provided 
that the ^ autho:*B of works of literature and art, 
to whom the laws of either of the two countries do 
now or may hereafter give the right of property or 
copyright, shall be entitled to exercise that right in tJie 
territories of the other of such countries^ for the same 
term and to the same extent as the authors of works of 
the same nature, if published in such other country, 
would therein be entitled to exercise such right ; so that 
the He-publication or piracy in either country of any 
work of literature or art published in the other shall 
be dealt with in the same manner as the republica- 
tion or piracy of a work of the same nature first 
published in such other country.* Here the text is 
dear. Publication in France confers copyright in 
that country, and the holder of such copyright in 
France becomes, in virtue of the convention of 1852, 
entitled to copyright in England! Let Signor 
Rufiini or Mr. Prescott first publish in Paris; he 
may then come to London, and offer Mr. Murray or 
Mr. Bentley a legld monopoly of his works. Such, 
at least, is the new reading of the law which has 
been acted on in Signor Ruffini's case. His * Doctor 
Antonio * was published first in Paris (in English) 
by Galignani, all the formalities required by the 
iSrench law being complied with; and thus, it is 
supposed, no copies of the work can be published in 
Great Britain except those issued by the Edinburgh 
publishers. Of course, the convention with France 
never contemplated the admission of Americans to 
its benefits; still, an American holding a French 
copyright (which he can easily hold) becomes, quoad 
copyright, a Frenchman, and is entitled, oh the 
above interpretation, to the protection of the con- 
vention. Here is another and most powerful argu- 
ment in favour of a revision of the law of copyright, 
as well as of the conventions to which it has ipven 
rise." 

Contributions to periodicals [ante, p. 233]. — In ad- 
dition to what is stated ante, p. 233, as to the copy- 
right of contributions to x>eriodicals, we may state 
that it has been decided in Scotland, m the case of 
the Rev. H. Davies v. the Propnetors of the 
Witness, that letters sent to the editor of a paper 
for insertion do not become, even for the time, his 
property, but that the writer may, if he alter his 
intention, claim them back again before publication. 



PEWS IN PARISH CHURCHES. 



As the law upon the subject of the rights of parties 
to pews in parish churches is one on which much 
misconception prevails, the folloidng opinion of a 
learned civilian. Dr. Phillimore, may be useful. 
We may premise that chums to pews are made 
generally upon the following grounds, viz.: — 1. 
Faculty; 2. Prescription, 3. Purchase. Dr. Phil- 
limore says : — *^ Purchase conveys no title at all 
No point of law is more clearly established thai 
that sale of seats in a parish church, unless 
under the provisons of a specific act of Parliament, 
is absolutely illegal and null. As to the title by 
prescription: a few may be prescribed for as 
appurtenants to a messuage, but only to inhabitants 
of a messuage ; therefore, the claims of one person 
to seats, appurtenants to several messuages, cannot 
be sustained. The seat, if appurtenant at aR, belongs 
to the inhabitants of the messuage. A title by pre- 
scription implies a faculty granted and lost ; therefore, 
there must be proof of repairing time ont of mind 
—that is, beyond memory. Eighty years hire been 
held insufiicient to exclude the authority of the 
ordinary. It is, moieover, fatal to such a daim that 
the parish or other persons should have repaired tiie 
seat within memory. A prescriptive right requires 
the clearest proof by immemorial occupation and re- 
pair. As to the title by faculty, the correet:form is 
to a man and his family, so long as they continue 
members of a particular dwelling-house in a parish. 
Parties claiming under these various titles must be 
prepared to substantiate, by l^al proof, within a 
reasonable time ; and, if such proof CBnnot be pro- 
duced, verbal assertion ip to be disrt jarded. And 
it must be remembered, by parties claiming exemp- 
tions from the general law, that the presumption of 
the law is against them." 



THE LAW OF MERGER. 



Where particular estate and remainder are conveyed 
to one person — Where two terme of years are vetted 
in same person, — ^We proceed to notice two sobjeets 
of the law of merger of frequent occurrence in 
•practice, and which may, therefore, tbe useful to our 
readers. The first subject is one that, having 
.occurred recently, the point was much bonsidered 
by the conveyancers before whotn the title was 
laid. A joint conveyance was made in fee by two 
persons, one being tenant for life, and the other the 
remainder-man in fee ; was the estate in the hands 
of the purchaser consolidated so that the interests 
of the grantors were no longer separate, and were, 
t herefore, the incumbrances on the remainder of one 
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of the grantors accelerated and brought down at 
once npon the estate? — a most important point. 
According to Mr. Preston, the incumbrances were 
not binding on the land during the life of the tenant 
for life. He expressly says (3 Abst 226, 227), a 
joint grant from several persons, having several 
interests, to one individual will not create a merger 
of the interests consolidated in that person, rs if 
(he Jidda) A. be tenant for life with remainder to 
B. in fee, and they join in a grant to C. in fee, G. 
will hold during the life of A. under ike title of A., 
and after his death he w31 hold under the title of 
B. ; consequently the incumbrances on B.^s estate 
will not be accelerated by this mode of conveyance. 
The statement of Mr. Preston is very precise, and 
ia entitled to that attention which anything coming 
from one sq experienced in Beal Property Law 
deserves, but there does not appear to be any good 
foundation for the opinion entertained by Mr. 
F^reston, and so in the case we have referred to it 
was eventually agreed. A point deserving of atten- . 
tion might be raised as to the effect of such a con- 
veyance where there were incumbrances of the 
tenant fbr life. Do such mcumbrances attach upon 
the consolidftted estate, so as to entitle the incum- 
brancer to a lien on the whole fee simple ? Suppose 
the incumbrances were of a greater amount than the 
-value of the life estate, would the incumbrancer be 
entitled to satisfaction to tlie full extent of his 
incombrances or only to the value of the life estate ? 
And would the deatii of the tenant for life have any 
effect on the incumbrances so fitf as the lien of them 
on the land was concerned? These are questions 
which, perhaps, some of our subscribers may feel 
themselves able to discuss, and if so we shall be 
glad to hear from them. 

We have to observe that in Jarman's Bythewood 
there is a note dissenting from Mr. Preston^s views, 
and it is there said, ^* Merger is that operation of 
law by which, when several estates coincide, and 
meet in the same person or persons, one of those 
estates becomes extinguished or annihilated in the 
other. In order to produce merger three drcum- 
atances must concur: — First, one estate should be 
immediately consecutive to or expectant on the 
other, and not separated by any intervening estate ; 
secondly, the ulterior estate, which absorbs the more 
immi»diat/f estate should be at least equal to, if not 
greater (for this is vexata qiuutio) than such 
immediate estate; thirdly, the two estates should 
be held in the same right, though this position 
admits of some qualification. It should be observed, 
also, that a few exceptions to the doctrine of merger 
exist even in cases in which all the preceding 
dicomstances concur. When the owners of several 
estates, by one and the same deed of conveyance, 



assure those estates to a purchaser, no merger, it 
seems, will take place, though the estates would 
have coalesced if they had become vested in either' 
of the grantors by the act of the other, or in the 
piurchaser by two several grants or conveyances. 
The leading authority^ for this doctrine is Bredon's 
case (1 Rep. 77), where A. being tenant for life of 
land, with remainder in tail to B., with remainder 
over in tail to C, jomed with B. in levying a fine 
came ceo, &c., to another in fee, rendering a rent- 
charge of £M. B. dying without issue in the 
lifetime of A., C. entered as for a forfeiture. A. 
distrained for the rent-charge, and it was held, in 
an action of replevin, that the fine levied by A. and 

B. was no discontinuance, but that each of them 
gave only that which he might lawfully give, via., 
the tenant for life gave his estate, and he in 
remainder a fee simple determinable ; and judgment 
was given in favour of tbe tenant for life, who had a 
return of the catUe distra&ed, after they had been 
replevied, on the ground that there was not any 
forfeiture, and that the rent, and, of conaequence, the 
tide or seisin under the tenancy for life, eontinned 
after the death of the tenant for life, continued alter 
the death of the tenant in tail without issue. And 
in Treport*s case (6 Bep. 14), it was said by Popham, 

C. J., *^ If tenant for life, and he in the reversion 
make a gift in tail rendering rent, the lessee shall 
ha>ve the rent during his lifo. This, of course, 
observes Mr. Preston, was an admission that the 
estate of the tenant for life, was a continmng 
ownership ; for unless that estate existed in pomt 
of law distinct from the inheritance, and not eon- 
founded in the same, the rent could not have 
belonged to the .tenant for life; and Popham, in 
terms still more express, declared it to be his 
opmion that if tenant for life, and he in the rever- 
rion had made « foofiment by deed at the common 
law, the feoffee should hold of the lessee during his 
life, which proves, in a manner the most incon- 
trovertible, that the estate for life was not destroyed, 
for supposing it to have been destroyed, the tenure 
must have bfien of the reversioner, and not of the 
tenant for Ufe. From this opinion it mtist be 
collected, that if the estate tail had determined in 
the lifetime of the tenant for life, the right of 
possession would have been in the alienee under the 
estate for life, and not in the i^versioner, till the 
estate formerly of the tenant for life was determined 
by his death, or by some other means (3 Prest. 
Conv. 416). The doctrine under consideration 
was also distinctiy recognised by Sir Henry Hdbart, 
intheEarlofClanrickardscase (Hob. 278), where 
a lady was tenant in tail, with reversion to her 
husband for life, and they joined m a fine« and it 
was contended tliat this fine was a discontinuance 
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by the tenant in tail, and bo ike estate for life did 
drown and extrngoish itself in the fee simple 
granted to the connsee. The learned judge answered 
this argument by premising that the estate for life is 
not by that fine drowned and extinct, but that the 
'estate in tail and for life are both conveyed lawfully 
as estates in bemg to these conusees ; so first, the 
estate for life is not forfeited by this fine ; secondly, 
it is not involyed in the estate giren by the tenant 
in tail, but it is giren distinctly as an estate by itself 
in judgment and by the fbrce of law. It will occur 
to the learned reader that Clanrickard's case does 
not properly exhibit an illioistration of the exception 
to the general doctrine of merger under considera- 
tion, since, according 'to the general doctrine, an 
estate for Hfe could not merge in a prior estate tail ; 
but the reasoning of the learned judge quite lost 
sight of this fiict, for it treats the case btfore him 
and Bredon*s case aa referable to the same prindple, 
and the following passage in his' judgment distinctly 
recognises the principle which hatf been deduced 
from that case : *^ Where a tenant for life, and he in 
remainder join in a fiiie, and the tenant in tail dies 
without issue, the conusee shall hold the land during 
the life of the tenant for life." This doctrine, 
therefoie, is well fortified by authority, though it 
would be difficult to find any yery soUd reason for 
it The doctrine is at least recommended by its 
result, for it gires a man all that he has contracted 
to purchase, part of which the law of merger, if it 
operated in this instance, would, by extinguishing 
one of the estates, take from him. This exception, 
it is conoeiTed, would only apply where the estates 
conveyed to the purchaser did not exhaust the 
whole fee sunple ; if they didy as no advantage could 
arise to the purchaser from the estates remaining 
in him distinct, they would become consolidated. 
Thus, if lands stand limited to A. for life, with 
reyersion or remainder in fee to B., and A. and B. 
join in conveying their respective estates to C, C. 
would become tenant in fee simple in possession. 

Merger of leaseholds. — ^The other topic we have 
alluded to is that of the merger of leasehold inter- 
ests. We may observe that the doctrine of 
merger was but little attended to by the old law 
writers, and it is only in isolated passages that traces 
of it can be found, even in Cokeys Commentary on 
Littleton ; and Blackstone, in the 2nd volume of his 
Commentaries, c 11, p. 177, despatches it in about 
one page. It remained for Mr. Preston, in his third 
volume of Conveyancing, to assign to the law of 
merger its place in a treatise on real property. We 
propose to examine the little that Blackstone has 
• said on this subject, with a view to a more full eluci- 
dation of the doctrines of merger, particularly as 
applied to terms for years. He says, ^* Before we 



conclude the doctrine of remainders and reversioos, 
it may be proper to observe that, whenever a greater 
estate and less coincide- and meet in one and the 
same person without any intermediate estate, the 
less is immediately annhilated, or, in the law phrase, 
is said to be merged, that is, sunk or drowned, in 
the greater. Thus, if there be ttaant for years, and 
the reverrion in fee simple descends to or is pur- 
chased by him, the term of years is merged in the 
inheritance, and shall never exist any more.** It is 
clear firom tliis, and the other examples iHiifih Black- 
stone gives, that he never considered the case of a 
merger of one term of years in another term, 
whether longer or shorter. Indeed, before Mr. 
Preston's donsideradon of the sulrject, it w^ a pdnt 
of considerable diversity of opinion whether, in soch 
case, a metger could take place. In Hugjies r, 
Robotham, Cro. Elia. 802, Popham, J., said, '^It is 
clear that he which hath an estate ibr ten years may 
surrender to him which hath an estate for twelve 
years, and the estate is drowned, and the other ahall 
come in possession-; and there is no doubt but a 
surrender to him who hath a greater estate for years 
is good, as to him who hath Ui estate for life ; which 
Gawdy did expressly affirm ; and here it standeth 
iudiflbrent if the reversion hath a greater estate for 
years or not; and Popham conceived that if the re- 
version was for a less number of years, yet the 
surrender is good, and the estate shall drown in it.** 
Notwithstanding this authority, the point was not 
considered as settled until the decision of Sir John 
Leach, in St^hens v. Bridges, 6 Mad. 66. Tbere a 
mortjpige term of- 1000 years had been created in 
1720 tp secure £8,000, which became vested in A. 
in 1757. In 1780, A.'s executor, being possessed of 
this term for 1000 years, took an assignment of 
another mortgage term of 5Q0 years upon the same 
premises, which had been created in 1725. Sir John 
Leach, in his judgment, said, " it is a clear principle 
that the term merges by union with the reversion, 
and that the right to the term, and the right to the 
estate subject to the term, cannot separately subeift 
in the same person. It is settled by authority that 
there is no difierenee in this respect, whether the 
party is entitled to the absolute interest of there- 
version, or to an interest in the reversion for a limited 
time. The trustees have united in them the original 
term of 1000 years, and the right to the reversion 
for a term of 500 years. By law^ therefore^ the term 
of 1000 years is merged in the reversionary term of 500 
yearsJ*^ The cases here cited' only show that a 
merger of a term in another, even though shorter 
term, may take place where the latter is a reversion; 
but it has not been expressly decided that a merger 
would take place if the latter term were in remainder 
(See 3 Cox, 201 n. 6 ; Cruise's Digest, 477, by White, . 
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irho contends that they will not merge, becsnse, in 
the ilnt place, each of. the termors holding of the 
reversioner, there is no privity of tenure (see 8 Prest 
Convey. 191); and, therefore, their eo-ezistenee m 
one person is not incompatible ^with.the maxim rum 
potest else dommus et tenens^ and, in the second 
phwe, all terms being in estimation of law equal in 
point of qnantitj, there can be no merger, because 
eqoal estates do not merge (but see 8 Frest Conv. 
dOl). We may also refer to the discussion of the 
Birmingham Law Students' Sodety, an/e, p. 285, 
where the reader will find this siil^eet noticed with 
the usaual ability T^hich distinguishes that society. 

Interetn terminL — We have shown beibre that 
where two tenns coincide and meet in one and the 
sane person, the former will merge in the latter. 
The question whether, where the first term is an 
tJiferesM fermtnt, «ach a merger will take place,^ 
obviously depends on the nature of an inkreue termimL 
Blackstone (2 Com. 144), in speaking of a lease, 
says that it does not of itself vest any estate in the 
lessee, but only gives him a right of entry on the 
tenement, whidi right is called his interest in the 
term, or interesse termim; The distinction between 
such an interest and a term of years is thus stated 
by Litdeton (s. 459) : '' If a man letteth to another 
his land for a term of years, if the lessor release to 
the lessee all his right, &c., before that the lessee 
had entered into the same land, by Ibrce of the same 
lease, such release is vend, for that the lessee had not 
pqaaession of the land at the time of the release made, 
but only a right to have the same land hf force of 
the lease ; but if the lessee enterinto the land, and 
hath possession of it by force of the said lease, then 
such release made to hhn by the feoffor (being lessor) 
or by his heiir, is sufficient tolilm by reason of 'the 
privity which by force of the lease is between them.** 
On this section Lord Coke says, ^^ Before entry the 
lessee hath only Kn intereue termini^ an interest of a 
term, and no possession ; and, therefore, a release 
which enures by way of enlarging of an estate cannot * 
vrork without possession, fiir before possession there 
is no reversion.'' Having thus stated what the 
nature of an intereue termini is, we now proceed to 
consider the authorities as to such an interest meiging 
or not in a term. In the 8rd volume of Preston's 
Treatise on Conveyancing, which is devoted to the 
■ulvject of merger, p. 122, it is said, *'By union of 
the estate and of the intereste temdniy there may be 
an extinguishment, though there cannot be a merger 
properly so called, or the corresponding effect of 
surrender." For this the case of Salmon v. Swann; 
Cro. Jae. ft, 19, is cited. Thjere B., the owner of 
the fee, subject loan intereeee termini fiir 100 years^ 
to' commence on the death of C, made a lease for 
21 yearsi and then took a grant of the interesse termini 



B. then granted a rent charge of £20 per annum, 
and the only question was w:hifther the arrears of the 
rent-charge accrued due before C.'s death should' 
prevail agttnst the lease for 21 year^, which would 
be the case if the term ai 100 years i^ould be con- 
sidered as tfi ene after the grant, bdng pricn* to the 
term of 21 years; but if the tjilsrefse fermnttwere 
considered as no loiter existing, the tenant for the 
term of 21 years could not be distrained upon for 
the arrears of the rent-charge. It was held thatit 
was drowned in the inheritance, for notwithstanding 
the lease fi»r years, the term of 100 years was not 
so severed firom the reversion, but that by the grant 
thereof to him who hath the inheritanee the fiitnre 
term was drowned. Now, in commenting upon tilds 
case, Mr. Justice Bayley, hi Doe v. Walker, 5 B. 
and C, 111, stated ta/Wk, says, " I take theprine^le 
upon which it was dedded to be this, that the grant 
to B. operated not to keep alive ^the inUrem termini^ 
but to destroy it ; since it could not be presumed to 
have been obtained by B., that he might set up the 
term upon C.'s death, and defeat his own leaas for 
21 years, but rather t6 have been obtahied by him 
to protect his own lease for tiie honest purpose of 
extinguishing the right, and not for the dishonest 
purpose of fraudulentiy defeating an fiiterest created 
by himself by setting up the term of 100 years." 
Again, in page 124, Mr. Preston says, *' So by the 
idescent or accessiea of the freehold to a person who 
has an iMtereue tenmm^ tiiere will be an. extinguish- 
ment of the interest under the term ;" but it does 
not appear, upon a dose inspeetion, that the learned 
author is home out in his statement by the ease of 
Golboume v. Ifixstone, 1 Leon. 129, whidi be ad- 
duces, for it now seems that that ease has been very 
inaccurately reported by Leonard. The question 
was, whether a devise by the lessor of two houses to 
Alic^ Leigh for life had extfaiguished a lease of the 
same premises granted to Alice Leigh for 21 years ; 
now, if this lease for 21 years had given AKoe Jjogh 
an unemdiate vested interest, then, by the laws of 
merger, ' that interest would have been drowned lay 
the accession of the life estate ; but if that lease was 
to commence m Jktwro, or was merely an lalereias 
termini^ then we have seen that no mtir|^r could 
ensue, as there would be no coinddepee of two 
estates, an intereeee tenmm not being eaniider^ an 
estate. According to Leonard's report, which Mr. 
Preston has followed, the houses were in lease to 
Alioe Cheap for 21 years, if she should so long live, 
and the lease to Alice Leigh was a lease ta reversion 
fair 21 yeahi ; but upon an examination of the record^ 
it appears that what wis ealMd a lease ta livertum to 
Alioe Leigh, was alease o/^ r e verti o n tommeoang 
immediate^ from Ae dat€:of, As leoss, thereby giving, 
an immediate vested intere^ and ao< a lease ta never- 
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eommmcing tn futwro on an tnlerewe (ermtni, 
consequently this case of Colbonrn y. Muotone, 
when properly examined^ eannot be found to support 
the position of the learned anUior* Hie points abore 
alluded to were fiilly diaeossed and decided on by 
the Court of Queen's Bench in Doe r. Walker^ 5 
Bam. and Cr. Ill ; 7 DowL and RyL 487, S. C, 
and we shall, therefore, introduce a short statement 
of the focta and the judgment of the court, so that 
our readers may see how for the views of Mr* 
Freston h«re been adopted or rqected. In that 
case, one J» W., in 1799^ made a lease to T. W.of 
certain premises for a term of 60 years, to conmience 
in 1809 ; in the year 1800T. W. died, having de:nsed 
the same premises to J. W. for lifo; in 1806 J. W., 
by lease and release, conveyed away the legal estate 
of his lifo-interest in the premises to a trustee, in 
trust for him. J. W., therefore, had the legal estate 
"for his own ]]&, from the testator's death in 1800» 
until 1806, when the legal estate was conveyed to 
his trustees ; and the question was, whether, the term 
of 60 years was mefged in the life estate, which 
depended upon the question, whether the term to 
commence tn /tttaro, in 1809, merged in the existing 
life estate. The judgment of the court was delivered 
by Bayley, J., who, having stated that J. W.'s 
interest under the lease of 1809, was a right to have 
the possession at a fotore time, or antii/erenetermtiii, 
proceeded to show how inapplieable the laws of 
merger were to an interest of this description r 
** There must be an union of two estates, but here 
there is no tnch union. The tnterene Urmiud did 
not acquire the character of an estate, before the 
legal interest in the life estate was passed away ; 
instead of two estates having been in J. W. at the 
same time, he had never in him more than one 
estate. He had nothing but the life estate until the 
year 1809, and nothing but the term after that 
period. Then where is the inconsistency or incom- 
patibility which is essential to constitute a meiger? 
Where a man, but for the docti-ine of merger, would 
4)e revenioner to himself, would be tenant for years 
with ah immediate reversion in himself for years, 
for life, or in fee, there is no ineoasistency and in- 
compatibility in his filling both characters. He, in 
the character of reversioner, would be the person to 
call upon himself for waste, if his reversion were in 
fee, or for lifo ; it would be to himself he would 
have to perform the services due from him as tenant ; 
and as reversioner, even for years he would be able 
to interpose his second term to protect himself from 
acts of forfeiture committed by him as tenant under 
the first ; in order to prevent these, and similar ob- 
jections, the doctrine of meiger is founded. But 
where is the inconsistency or incompatibility of a 
man having, not two concurrent, but two successive 



estates ? The objections apply only whero they are 
concurrent ; they do not apply whero one follows 
the other. If tenant for years acquiro a life interost 
in the estate pter aii<rs vts, the two being concurrent, 
only one can exist, and the other is meiged ; but 
why may not a lease be granted to. tenant pier oMtre 
vis^ As., to eommence when his lifo estate deaaes? 
He iiill then be tenant of the fi-eehold so Icmg as 
oeiCit^ fas vts liveSf but amenable to the roveraioner 
foreverydnty to which that tenancy is subject; and 
he wiE be tenant for the term when oeshn qiu vU 
dies, and etill amenahlp to the r4versioner for all the 
dutiea of thai tenancy { he will never stand in the 
character of roversioner^ himseU^ which the law of 
merger is calculated to prevent; therefore thero can 
be no meiger in. this < 



^JUSTICES OF THE PEACE." 
(oale, p« 169— 17S). 

SiKt—After carefol perusal of your contribntoi^s 
article, headed '^Justices of the Peaoer" a reflective 
mind will come to the condunon thatmany of the 
assertions therein contained aro both nnwaxrantabla 
and unwise, and that such article is altogether 
written hi a spirit very, different firom the one. which 
should evidence itself in the L^w Chbomzglx. In 
feet, it is Sk tissue of baseless and almost altogether 
uifsupported assertion, except when it is somewhat 
borne out by one-sided poetic quotatidha. It is 
rarely indeed that a magistnte misconducts himsdlf 
—it is rarely indeed that he is a man '^ moro ac- 
quainted with the Tode gossip of his hamlet than 
with the dictates of common sense or oommoa 
justice" — it is rarely indeed that he is **moro 
accustomed to spend his leisuro hours in the roveliy 
of a tavern than in endeavouring to acquire any 
knowledge of the laws which he has sworn to obey 
and righteously to administer,** though the same 
could not be said perchance of some stipendiaiy 
magistrates, even in Liverpool or London. Would 
that every paid magistrate was as careful, as just, as 
deeply reflective, and, in some instances, as well 
acquainted with the science of the law as many of 
those ^^ big-bellied countiy squires " (as the writer 
of the article in his own mind, no doubt, imagina- 
tively, but in my opinion coarsely, terms them). 
What guarantee have we that a paid magistrate wfll 
do, or kno^s his duty— almost in every instance 
selected by fomily influence from a herd of men 
never able to support themselves by their own 
unaided professional exertion, but from being the 
scions of some noble fomily, or mayhap fitun having 
sported in their infont days in the housekeeper's 
room of some great mansion (such instances have 
been recorded), are foisted upon the public, there to 
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batten and feed? Why, at the best they tarp chpsen 
ftom a class of men of whose professional sbOity the 
only criterion at prewijit is their capacity to gorge 
^* a comfortable and inexpensive dinner " (as Black- 
wood has it) some twelve times a year, for a period 
not extremely long. I challenge an impartial 
inqnixy into the conduct of county justices at ses- 
sionSv Mid upon such inquiry it will be found that 
they come out of the furnace untarnished, being the 
pure metal unalloyed, and that as a class tiiey are 
tlistinguished for ability, moderation, patient carefhl.- 
neas, and last, not least, their wish to arrive at the 
unv^ed truth. An instance, of *^an acute, fur- 
seeing, thoughtful, and learned " ssJaried magistrate 
I shall in conclusion give, having myself the happi- 
ness to be an eye and ear witness of the denouement 
— At the last winter gaol delivery in a certain town 

two persons were brought before Baron — ^ 

charged with highway robbery; the evident for' 
the prosecution was chiefly polipeman's evidence, 
and we all know what policeman^s evidence is, and 
what dove-tailing is; on the other hand six or 
eight, at least lislf-a-doien^ unbiassed witnesses had 
tesdfled before the ^' learned ** stipendiary (the com- 
mitdng magistrate) to the innocence ofHbe prisoners 
— these the " learned *' stipendiary either refhsed 
altoge^r to hear, or, hearing them, declined taking 
down their evidence, committing the prisoners for 
triaL At tibe trial the evidence for the prosecution 
was gone 'trough, ^^snd all went smoothly as a 
marriage ^bell** until the prisoners* iHtnesses were 
examined: then came the rub— the learned judge 
declaring before half the defence was gone into that 
the prisoners' innocence was apparent, and, ordering 
them to be discharged, stopped the- case, comment- 
ing severely on the one-sided xnanner in which the 
> acute ' stipendiary had taken down the depositions. 
The same ''&r-seeing^' stipendiary not long ago 
declared in court, " that an Irishman's Word was not 
worthy of credence." I have delayed until now 
replying to your remarks, under the hope that in 
your next issue they might.be softened, or that they 
might be answered by some one more worthy fbr the 
taak than mjrself ; but as such is not the case, in 
common justice I demand an insertion of the above 
in your next issue — should you not do so, I shall 
endeavour to call attention to and give it publici^ 
elsewhere. 

I am, &c., . 

Caius (Newcastle-on-l^e). 
Note. — ^We have given insertion to the above on 
the principle of audi alteram partem^ but w^ think "it 
will be evident that our previous contributor (whose 
experience as a country practitioner entitles him tp 
speak with some authority on the subject) refnuued 
£rom any observations which could be considered as 



unnecessarily severe, whilst af the same time he wasi 
compelled by ^e necessity of the iease to speak out 
plainly as to tiie effects pt the present system. We 
apprehend no one desires thai a man should be 
appohited a justice of the peace merely because he 
has succeeded in obtaining a call to the bar, it beiiig 
well known that, at present, at least, thai is no test 
of eapaei^. But the point which our contributor 
was snxiouB, to impress on hu readers was the 
necessity ibr appointing men fitted td the due fblfil- 
ment of so important an office as that of a justice of 
the peace.— £]>6. 

SOLICITOBS AS THE FATBOI^S OF 
BABRISTEBS. 



In the course of the examination of witnesses, upon 
the late commission respecting the Inns of Court, 
Mr. Phillimore, t)^ able, though spmewhat eccentric. 
Lecturer or Beader on Constitutional Law gave 
utterance* to some crude notions of his qwn, respect- 
ing the alleged deterioration of the bar, by reason 
of the.undiscriminating patronage by solicitorii of its 
members, moved either by friendship or scHue other 
motive unconnected with the fitness of the barrister 
for the discharge of his duty. We should not have 
thought it worth while to notice remarks which we 
must conrider as disparaging to solicitors, but the 
so-called Solicitors* Journal having thought other- 
wise, wip present some of its remarlB _ thereon 
together with the evidence of the Lecturer. 

We take tiiis opportunity of observing that we 
are not opposed at all to solicitors being placed in 
a position for being more readily called to the bar, 
but, of course, if this is to b6 done there will be a 
reciprocity, .anid under that system, we think, that 
solicitors will lose fiur more than they can gain } for 
under snish drcumstanoes it will be found that most 
candidates for the bar will first commence as for 
solidtors, and there can be no doubt that when they 
find out, as soon they will, that that branch of the 
profession is the more profitable one, they will be 
satisfied with that position, ratiier th«n push on fbr 
the bar, where th\B chances of success are so smalL 
There are now nearly 4,000 barristers, and, of 
course, there is not a living ft>r more than 20O or 
800 at the utmost— a thing which will be very 
evident when it is conridered that spme barristers 
in good pi^ictice have twenty or ihittgf clients, andL 
even those in moderate practice have^from ten to a 
dosen. If tiie number of solicitors be considered, 
i| will be plain that not more, than the above number 
of barristers can live by their profession. And even 
some of the most successful have not earned suffi- 
cient to pay their rents and clerks till after several 
years from their call. In truth, it is almost 



258 



THE LAW CHRONICLE. 



[Feb. 1, 1856. 



madness for a man without a fortune, or a literary 
turn of mind, or a good professional connexion, to 
go to the har. And this brings us to the considera- 
tion of two points which appear to affect Mr. Phil- 
limore in a special manner ; first, that solicitors have 
the patronage of barristers ; second, that solicitors 
clerks become barristers. As to the first, how is it 
to be avoided, or rather why should it be avoided, 
seeing that solicitors are the most capable of judguig 
,in this matter. We fear it is too true tiiat the 
complaint arises from a feeling that the great talents 
of the complainant hare not been duly appreciated, 
«nd, therefore, the patronage ought to be placed in 
other, and, of course, more discriminating hands. 
Sure we are, that men in practice are never found 
to complain on this head, nor have they the least 
desire that the solicitors should be deprived of what 
is really their right both by position and capacity. 

As to the second head of complaint, that solicitors 
clerks are allowed to be called to the har, we can 
say for ourselves that we see no objection in it, 
provided, such persons are otherwise unexception- 
able. No doubt they possess two advantages over 
other barristers; .fi.rst, because they, in general, 
have a professional connexion ready to support 
them, which, however, would not alone avail Uiem, 
if not accompanied by, secondly, a thorough 
acquaintance with the practical part of professional 
busmess, which enables them to give more appro- 
priate adWce for the guidance of the solicitor, and 
to make allowances for those difiiculties which are 
sure to beset the solicitor in carrying out any, even 
the best considered plan of operations. It is not, 
therefore, surprising that several solicitors clerks 
have met with gpr^at success at the bar, and are in 
possession of goodly incomes by the exercise of their 
abilities. Let it not, however, be thought that this 
has been effected without much struggling, and in 
0ome instances, entire fiiilure has been the fate of 
those who could not afford to wait till business 
flowed in. It must not be forgotten that it is not 
every acquaintance who will prove to be a client, 
and there is little doubt that in some instances the 
fact of a man*s having been a clerk, has been an 
obstacle, rather than an advantage* We had not 
intended to proceed to this length, our purpose 
being to introduce Mr. FhilUmore and his commen- 
tator, who thus speak : — 

^' The learning and eloquence, the skill and tact, 
-^jthe practical knowledge and experience,— <the 
power of laborious applicati(m, — ^the acuteness, fii- 
oility, and quickness of apprehension, — the prompti- 
tude in overcoming difficulties, — the ingenuity, the 
subtlety, and the powers of reasoning, of the vari- 
ously giiied members of the bar are to be duly 
appreciated by the i.^9Tnejj and the selection con- 



scientiously made according to his knowledge of the 
nature and difficulties of his client's case. 

^^ It need not be said that it is the interest as well 
as the duty of the attorney to select the best counsel 
in his power. Where he is concerned for the plain- 
tiff he has usually the choice of counsel, unless the 
defendant, anticipating the suit or action, has secured 
the favorite advocates by general retainers. 

'^ We have heard it said, and it may be occasionally 
true, that the attorney selects a relation or an inti- 
mate firiend at the bar, who may not stand in the 
front rank of advocates ; but there are many cases 
which do not require^ pre-eminent abilities for 
their management or success. Perhaps, indeed, the 
majority of causes are as well conducted by a dili- 
gent second-rate counsel as by an advocate oppressed 
with the weight and multiplicity of his engagements. 

^^ There is therefore a large field for the exercise of 
the discretion of the attorney in choosing a represen- 
tative of his client in court, ¥rithout imputing to him 
any undue favouritism. And the counsel who has 
ably discharged his duty in the first case introduced 
to him by the attorney, will in a similar class of cases 
be agun retained. 

^^ Mr. Phillimore, the Queen's Counsel and reader 
on Constiutional Law and Legal History at the Inns 
of Court, and member for Leominster, in his evidence 
(or opinion) given before the commissioners on the 
Inns of Court and Chancery, states again and again 
ills objections to the power possssed by the attorneys 
to select fi^m the bar such counsel as they think 
proper. He says — 

^^ ^ I think one circumstance, which I do not however 
B^e the means of escaping firom without incurring 
gpreater evils, the circumstance of the more highly 
educated branch of the profession depending for dis- 
tinction and profit upon a class quite inferior to it in 
education and sentiment, has a very pernicious effect 
upon the higher class. The only way of obviating 
that is to raise the standard of education in those 
who are called to the bar. The great evil that our 
profession has to struggle against is, and has been, 
the narrowing and illiberal tendency, which must be 
the result where men look for encouragement and 
reputation to persons of inferior education ; I speak 
of course genierally. It is not likely such persons 
should encourage qualities they do not understand 
and cannot appreciate. I attribute the superiority 
of the French bar over the English, principally to 
the study of the Roman law, and of the theory of 
jurisprudence added to the absence of the evil I have 
noticed, in the almost nhsohite power of attorneys over 
the English bar. 

^^ ^ I should not myself limit the class from which 
the student is taken ; I should say any person of 
fair moral character, even if he belonged to the 
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humblest cLtM of society, should have an opportiinitj 
of coming to be a candidate for the bar, and taking 
hiB chance of. being afterwards able to pass an exami- 
nation. Passing that examination requires a know- 
ledge of English histoiy, and that is why I particu- 
larly insist upon thje necessity of attending the lectures 
on Constitutional law and legal history, or general 
jurisprudence. ,1 hope I shall not be supposed to 
undekralue the advantages of a knowledge of Latin 
and Greek in any way, but I would not exclucle any 
person in conseqtience of the want of possessing it 
from the opportunity of becoming a barrister. I 
think the system I have mentioned would give a much 
higher education. You would have the same people 
who come to the bar now, wi^ certain restrictions. 
The way to raise the profession, I think, is the way 
which I have pointed out, by obliging people to ac- 
quire a certain amount of knowledge before they 
enter it, and by holding out other motives than ike 
fawmr of attorneys to them. The same people who 
would be called to the bar now, would-be called to 
the bar then ; therefore, I should not lower the 
standard in any way. 

** * I venture to repeat that the evil which we are 
now suffering from is that to which Lord Bacon re- 
fers when he says, ^The rewards of learning are in 
the hands of the unlearned^** Fnemia sapientiae 
penes vulgus." The more you can correct that the 
better, and diminiiA (he overwhelming and malignant 
influence of attorneys on our branch of die profession 1 1 1* 
A question is then put to* Mr. Fhillimore to this 
effect : At present one of the best methods of ensuring 
success at the bar ifi for an attorney's clerk to go 
from an attorney's office to 'an inn of court, and be 
called to the bar ; would not your system still 
ensure to such a person an un^e change of success 
in the profession? Then Mr. Fhillimore answers 
thus : * Ko doubt it would, but that would not be 
the result of my system. I should not take away 
the undue chance he has, but I should not add any- 
thing to it.* A further question. is then put: The 
atate of tnings which now exists is one which maybe 
regarded, perhaps, as undesirable. Your system of 
doing without any preliminary exami^tion would 
not get rid of that objection. * It |¥Ould not, certunly .* 
Again, and we request attention to the answer : If 
there were a preliminary examination, *it would, of 
course, stand in the way of a person of that ^rt till 
he had acquired a proper amount of information ? 
'*■ Perhaps, in some degree. Some attorneys can read 
Latin, I believe ff However, I think it a very fsir 
question to consider, but at the same time there 
would be a great responsibility^in saying that no man 
should be allowed to be a student at law except he 
had certain advantages of education previously. I 
think it a great evil that a man, from having been 



an attomey^s clerk, should come to the bar, and have 
chances which other people have not, but my system 
would not lead to any more of that dass being called- 
to the bar than are so now.' 

'^Kow, does the learned and honourable member 
suppose that if the barrister had direct communi- 
cation with the suitrr, unassisted by an attorney, 
that he, who perhaps had only one suit in his whole 
life, would make a better selection than an attorney 
who, if he did not rely On. his own experience, might 
have the advantage of the opinion of his brethren if 
he had any doubt of the selection he had to make ? 

(« We know that the merits and defects of leading 
counsel come frequently under discussion amongst 
solicitors, and - no doubt an accurate estimate is 
formed of their respective quaAifiq^tions and the 
sevenvl classes of cases in which they are best fitted 
to excel. The struggles between attorneys to secure 
a favourite counsel for their clients are well known. 
Special retamers are ailtempted to be superseded by 
general retainers, and the slightest mistake in t&e 
title of a cause is made the sulject of controversy. 

«^ In the unsettled state of the practice, the appeal 
being made from one barrister to another, and no 
rules being published to guide the practitioner, many 
questions arise. The Incorporated Law Society, 
indeed, have .established certain regulations which 
are binding on their'members, but not recognised by 
the bar, although they were previously submitted to 
the consideration of every leading counsel. 

"It is evident, therefore, that tiie choice of coun- 
sel must rest with the attorney, except in cases 
where the client desires a retainer to be given, 
either to some eminent well-known advocate, or to 
some friend or relative. The latter is notunfre- 
quently the case.** 



THE BANKRUPTCY LAW. 
(Continued from p. 208). 



Last Examination-- Choice of Creditors' Assigni 
Property Vesting in Assignees, 
Last Ezamikatiok. 

Though not strictly in the regular course of the 
proceedings under an acyudicatioU, it will yet be 
convenient here to notice the subject of the last 
examination of a bankrupt 

Time for last examination, — We have seen thattiie 
advertisement of the adyudication mentions the day 
for the final examination, which is usually sixty days, 
alter the advertisement {ante, pp. 44, 152, 176). 
The time may be extended by adjournment. 

Preparing and fUng halance-sheet and accounts. — 
Ten days prior to tiie last examination the bankrupt 
must prepare, sign, file, and deliver copy of his 
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balance-sheet and accounts. This is by sec. 160 of 
the Consolidation Act, which also provides for an 
allowance for the preparation of the balance-sheet 
and accounts (but not for the official assignee doing 
so, see 1 Law Chron. p. 19), and is as follows: 
^^That the bankrupt shall prepare such balance- 
sheet and accounts, and in such form as the court 
dttU direct, and shall subscribe such balance-sheet 
sbA. accounts, and file the Same in court, and deliver 
ft copy thereof to the officiid assignee, ten days at 
least before the day appointed for the last examina- 
tion, or the adjournment day thereof for that 
purpose; and such balance-sheet and accounts, 
before such last examination, may be amended from 
^ime to time as occasion shall require, and such court 
shall direct ; and the bankrupt shall make oath of 
the truth of such balance-sheet and accounts when- 
ever he shall be duly required by the court so to 
do ; and the last examination of the bankrupt shall 
in no case be passed unless his balance-sheet shall 
have been duly filed as aforesaid; and the court 
may, on the application of the assignees, or of the 
bankrupt, make such allowance out of the estate of 
the bankrupt for the preparation of such balance- 
sheet and accounts, and to such person as the court 
shall think fit, in any case in which it shall be made 
to appear to the satisfaction of the court, from the 
nature of the accounts or other good cause, that the 
bankrupt required assistance in that behalf.*' 

FiUng balance-iheet with registrar, — ^By rule of 
19 Oct. 1852, pi. 50 " the bankrupt's balance-sheet 
must be filed in duplicate with the regbtrar of the 
court ten days at least before the day appointed for 
the last examination of the bankrupt, or the acyoum- 
ment day thereof for that purpose (one copy for the 
official assignee, and the other for the proceedings) ; 
and the last examination of the bankrupt shall in no 
case be passed by the court unless his balance-sheet 
shall have been duly filed as aforesaid. Office 
copies of the balance-sheet, or such part thereof as 
shall be required, shall be provided by the proper 
officer." 

Adjournment of last examination^ with protection, — 
By sec. 162 of the Consolidation Act, " it shall be 
lawful for the court at the time appointed for the 
last examination of the bankrupt, or at any enlarge- 
ment or a^ournment thereof, to adjourn such 
examination sine die ; and in such case the bankrupt 
shall be firee fix>m arrest or imprisonment, for such 
time (if any) as such court shall firom time to time,' 
by endorsement on the summons of the bankrupt, 
think fit to appoint.'* 

Bankrupt arrested voluntarily surrendering, — By 
sec. 161 of the act, " if any bankrupt apprehended 
by any warrant of the court shall, within the time 
allowed for him to inrrender, submit to be examined, 



and in all things conform, he shall haye the 
benefit as if he had voluntarily surrendered." 

Bankrupt being in prison to be attended with books^ 
ire, — By sec. 163 of the Consolidation Act, ^^ when- 
ever any bankrupt is in prison or in custody under 
any process, attachment, execution, commitment, or 
sentence, the court may appoint a person to attend 
him firom time to time, to produce to him his books, 
papers, and writings, in order that he may prepare 
his balance-sheet, and show the particulars of his 
estate and effiscts, previous to his last examination 
and discovery thereof." 

CHOICE OF CBEDHOBS' AsaxaivsES. 

Time of choice.— The choice of creditors' asmgnees 
is usually made at the first public sitting after the 
adjurlication, but the choice may be a^onmed to 
another day appointed by the conmiissioner. 

Persons entitled to vote, — Creditors who have 
proved debts to the amouiit of £10 may vote in the 
choice either in person or by letter of attorney. 
The choice is made by the nuyor part in value of 
such creditors. 

Sec, 189 of the Consolidation Aci— Assignees of the 
bankrupts estate^ when and how chosen, — ^The fol- 
lowing are the provisions of sec. 139 of the 
Consolidation Act:—- ^^That at the first public 
sitting appointed by the court under any bank- 
ruptcy, or at any a^oumment thereof, assigneea 
of the bankrupt's estate and effects shidl and may 
be chosen and appointed, and all creditors who 
have proved debts to the amount of ten pounds 
and upwards shall be entitled to vote in sueh 
choice, and also any person authorised by lettcir of 
attorney from any such creditor, upon proof of the 
execution thereof, either by affidavit or by oath 
before the court vivd voce; and the choice and 
appointment shall be made by the major part in 
value of the creditors so entitled to vote ; providf^d 
that the court shall have power to r^ect any person 
so chosen who shall appear to such court unfit to 
be an assignee, or to remove any assignee, and upon 
such rejection or removal a new choice and appoint- 
ment of another assignee shall be made in like 
manner." 

Joint creditor proving ^under separate estate, — 
Though separate creditors cannot vote in the choice 
of assignees under a petition against several persons, 
yet a joint, creditor may vote on a petition against 
one or more partners of the firm who are indebted 
to him. This is by sec. 140 of the Consolidation 
Act, which enacts, ^* That if any one or more of the 
partn^ of a firm be adjudged bankrupt, any cre- 
ditor to whom the bankrupt is indebted jointly with 
the other partners of the firm, or any of them,* 
shall be entitled to prove his debt, for Uie purpose 
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only of voting in the choice of assignees, and of 
being heard against the allowance of the bankrupt's 
certificate, or of either of such purposes ; but such 
creditor shall not receive any dividend out of the 
separate estate of the bankrupt until all the separate 
creditors shall have received th^ full amount of 
their respective debts.'' 

E»t€ae vesting in assignees, — ^Until the appointment 
(^assignees and their election (where such is neces- 
sary) to take the property, the estate (except where 
a provisional assignment was executed) was formerly 
in the bankrupt ; but as by sec. 40 of the Consolida- 
tion Act the official assignee is to be deemed, to all 
intents and purposes, the sole assignee of the bank- 
mpt's estate and effects until the appointment of 
the creditors' assignees, it seems to follow that 
until such appointment the estate and effects of the 
bankrupt (except copyholds, estates tail, and lease- 
holds) are vested in the official assignee (see Turner 
▼. Nicholls, 16 Sim. 565 ; S. C. 18 Law Joum. 
K. & Chanc. 278 ; 18 Jur. 298). On the appointment 
of creditors^ assignees and their election to take 
(where necessary), their title attaches (jointly with 
the official assignee), and has a retrospective opera- 
tion ; that is, relates back to the time when the 
trader became hankrupty so as to over-reach and annul 
all intervening alienations and executions, except qo 
far as against the Crown, and also except such 
alienations and dealings as are by the Consolidation 
Act rendered valid (Mann v. Bicketts, 9 Jurist, 
1108; Princ. Com. Law, 108—111). We shall 
presently state the provisions of the Consolidation 
Act, but we may now remark that all the real estate 
of the bankrupt (whether situate in the United 
Kingdom or elsewhere, within -Her Mf^esty's 
dominions), and all his personal estate, wherever 
situate, and all his rights, of action, except those for 
personal wrongs (Howard v. Crowther, 8 Mee. and 
Wels. 601), and all his rights of entry (Clark v. 
Calvert, 8 Moore, 96), and all powers which he is 
entitled to exercise for his own benefit, pass to and 
ftecome vested in the assignees by their mere appoint- 
ment ; t. e., originally in the official assignee, and 
afterwards in .him and the creditors' assignee (11 
Jnr. 482 ; 15 Jur. 682) ; with the exception, however, 
of what belongs to the bankrupt in the capacity of 
trustee for others (Pranham v. Hurst, 8 Mee. and 
Wels. 748 ; Thorpe v. GoodaU, 17 Ves. 270), any 
office which he holds of such a nature that it cannot 
be legally sold (exp. Butler, 1 Atk. 210 ; Hammond*s 
Eq. Dig. p. 88 ; Gibson v. East India Co. 5 Bing. 
N. C. 262), his right of nomination to any vacant 
ecclesiastical benefice (1 Bum's Bed. Law 125), his 
military pay under the Crown, and his military 
pension under the East India Company (Hammond's 
£q. Dig. p. 83 ; Gibson v. East India Co. 5 Bing. X.C. 



I, none of which are at all affected by the bank- 
ruptcy. There are also some other exceptions to the 
general rule of all the bankrupt's estate passing to the 
assignees by the appointment ; as in the instance of 
estates tail and copyholds, the transfer of which is 
specially provided for (3 & 4 Will. 4, c. 74, s. 55— 
65 ; 1 Steph. Com.^246) ; and also of leases held 
by the bankrupt, which it is at the election of the 
assignees either to except or renounce. It may also 
be noticed, that property, which does not belong to 
the bankrupt may pass to his assignees, on an order 
being obtained, by being in the bankrupt's posses- 
sion, order, or disposition, by consent of the true 
owner, and of which the bankrupt was reputed 
pwner (12 & 13 Vict. c. 106, ss. 141, 142, 147 ; 
Clarke v. Spence, 4 Adolph. and Ellis, 448 ; Edward 
V. Scott, 1 Man. and Granger, 962 ; 2 Steph. Conu 
206). ' 

Personal estate to vest in assignees, — ^We now pro- 
ceed to notice the particular provisions of the Con- 
solidation Act, and first, as to the personal estate of 
the bankrupt. By sec. 141, it is enacted *^that 
when any person ^hall have been adyudged a bank- 
rupt, all Us personal estate and effects, present and 
future, wheresover the same may be found or 
known, and all property which he may purchase, or 
which may revert, descend, be devised or be- 
queathed or come to him, before he shall have 
obtained his certificate, and all debts due or to be 
due to him, wheresoever the same may be found or 
known, and the property, right, and interest in such 
debts shall become absolutely vested in the assignees 
for the time being, for the benefit of the creditors of 
the bankrupt, by virtue of their appointment ; and 
after such appointment, neither the bankrupt, nor 
any person claiming through or under him, shall 
have power to recover the same, nor to make any 
release or discharge thereof, neither shall the same 
be attached as the debt of the bankrupt by any 
person according to the custom of the city of London 
or otherwise, but such assignees shall have like 
remedy to recover the 'same in their own names as 
the bankrupt himself might have had if he had not 
been acyudged bankrupt." 

Real estate of bankrupt vesting in assignees, — As to 
the bankrupt's real estate, sec. 142 provides, ** that 
when any person shall have been acyudged a 
bankrupt, all lands, tenements, and hereditaments, 
except copy or customaryhold, in England, Scotland, 
Ireland, or in any of the dominions, plantations, or 
colonies belonging to her Majesty, to which any- 
bankrupt is entitled, and all interest to which such 
bankrupt is entitled in any of such lands, tenements, 
or hereditaments, and of which he might, according 
to the laws of the several countries, dominions, 
plantations, or colonies, have disposed, and aH such 
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lauds, tenements^ and hereditaments as he shall 
purchase, or shall descend, be devised, revert to, 
or come to such bankrupt, before he shall have 
obtained his certificate, and all deeds, papers, and 
writings respecting the same, shall become absolutely 
vested in the assignees for the time being, for the 
benefit of the creditors of thft bankrupt, by virtue 
of their appointment, without any deed of con- 
veyance for that pi^'pose ; and as often as any such 
assignee or assignees shall die, or be lawfully 
removed or displaced, and a new assignee or 
assignees shall be duly appointed, such of the 
aforesaid real estate as shall remain unsold or 
nnconveyed shall by virtue of such appointment 
vest in the new assignee or assignees, eidier alone 
or jointly with the existing assignees, as the case 
may require, without any conveyance for that 
purpose." As to an estate tail in copyholds, where 
there is a particular custom, see Johnson v. Smiley, 
17 Beav. 228. 

Registeriftg appointment of assignee so as to bind real 
estate. — In order to render the appointment of 
assignees complete, the commissioner should sign 
same, and also a certificate thereof, which latter 
should immediately be registered where it is appre- 
hended that the Crown or its debtors may be en- 
titled to issue an extent, or where a conveyance 
would require to be registered. Thus by sect. 143 
of the Consolidation Act it is enacted, " that where 
according to law any conveyance or assignment of 
any real or personal property of a bankrupt would 
require to be registered, enrolled, or recorded in any 
registry ofilce in England, Wales or Ireland, or in 
any registry office, court, or other place in Scot- 
land, or in any of the dominions, plantations, or 
colonies belonging to her Majesty, then in every 
such case the certificate of the appointment of 
assignees of the estate and effects of the bankrupt 
shall be registered in the registry office, court, or 
place wherein such conveyance or assignment would 
require to be registered, enrolled, or recorded, and 
such ni^istry shall have the like efiect to all intents 
and purposes as the registry, enrolment or record- 
ing of such conveyance or assignment would have 
had ; and the title of any purchaser of any such 
property for valuable consideration, without notice 
of Uie bankruptcy, who shall have duly registered, 
enrolled, or recorded his purchase-deed previous to 
the registry hereby directed, shall not be invalidated 
by reason of such appointment of assignees, or of the 
vesting of such property in them consequent there- 
upon, unless the certificate of such appointment 
shall be registered as aforesaid within the times 
following: that is to say, as regards the United 
Kingdom of Great Britain and I eland, within two 
months firom the date of such appointment, and as 



regards all other places within twelve months from 
the date thereof.'* 

Crops and effecU in huAandry^ ffi:,-^Bj sec. 144 
of the Consolidation Act, ^*no assignee of any 
bankrupt's estate, nor any purchaser firom any such 
assignee of any goods, chattels, stock, or crop, bemg 
part of the esUte of any bankrupt engaged or 
employed in husbandry on any lands let. to fiirm, 
shall take, use^ or dispose of any hay, straw, grass 
or grasses, turnips, or other roots, or any other 
produce of such Lmds, or any manure, compost, 
ashes, seaweed, or other dressings intended for such^ 
lands, and being thereon, in any other manner or 
for any other purpose than such bankrupt so 
employed in husbandry ought to have taken, used, 
or dbposed of the same if he had not been adjudged 
bankrupt (see 56 Geo. S, c. 50, s. 11). In Exparte 
Maundrell (Buck. 83), the assignees were held 
entitled to Uie ofigoing crop under a covenant that 
the lessee * at tiie expiration or sooner determination 
of the term ' should take the offgoing crop, the 
lease being determined by order of the "Lord Chan- 
cellor. The 14 & 15 Vic. c. 25, s. 3, haa made 
great alteration in the rights of the tenant with 
respect to buildings and fixtures on fums, and 
according to the general principles laid down in 
section 141, and the cases thereon, it seems to 
follow that the assignees would now be able to avail 
themselves of the option given by that section. It 
enacts, * That if any tenant of a fiurm ot lands, 
shall, afler the passing of this act, with the consent 
of the landlord for the time being, at his own cost 
and expense, erect any farm-building, either 
detached or otherwise, or put up any other buildmg, 
engine, or machinery, either for agricultural pur- 
poses or for the purposes of trade and agriculture 
(which shall not have been erected or put up in 
pursuance of some obligation in that behalf), then 
all such building, engines, and machinery shall be 
the property of the tenant, and shall be removeable 
by him, notwithstanding the same may consist of 
separate buildings, or that the same or any part 
thereof may be built in or permanently fixed to the 
soil, so as ihe tenant making any such removal do 
not in anywise injure the land or buildings belonging 
to the landlord, or otherwise do put the same in 
like plight and Condition^ or as good plight and 
condition, as the same were in before the erection of 
anything so removed. Provided nevertheless, that 
no tenant shall, under the provision last aforesaid, 
be entitled to remove any such matter or thing as 
aforesaid without first giving to the landlord .or his 
agent one month's previous notice in writing of his 
intention so to do ; and thereupon it shall be lawful 
for the landlord, or his agent on his authority, to 
elect to purchase the matters and things so proposed 
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to be remoyed, or any of them, and the right to 
remove the same shall thereby cease, and the same 
shall belong to the landlord ; and the yalae thereof 
shall be ascertained and determined by two referees, 
one to be chosen by each party, or by an timpire to 
he named by such referees, and shall be paid or 
allowed in account by the landlord who shall hare 
K> elected to porchaae the same.' " 

Righti of tA< Crown^ how affected, — As an extent 
hinds the property of a Crown debtor from its teste 
(West on Extents, 68 ; Rex. y. Mann, Strange, 749), 
it will, if tested prior to the appointment of the 
assignees, be effectual, and bind the property (Att. 
Gen. V. Capel, 2 Strange, 480). It has been deter- 
mined that an extent tested on the same day as the 
appointment (i. e., as the law then stood, the assign- 
ment to the assignees) would prevail against the 
assignees (Rex. v. Crumpton, dt. 2 Yes. 295) ; but 
it is doubtful whether this would be now so decided, 
as firactions of a day are now in similar cases regarded 
(Henley's Bankr. 287, 8rd edit). With respect to 
the baidcrupt's rea/ estate, as the assignment formerly 
executed to the assignees required to be enrolled 
helbre the teste of the extent, in order to defeat the 
claim of the Crown, and (as before stated) by sect 
143 of the Consolidation Act, where any conyeyance 
would require to be enrolled, the certificate of the 
appointment of the assignee shall be registered 
instead, the Crown will not be barred until the 
enrolment of the certificate (Rex. t. Hopper, West's 
Extent, 149). The 127th section of the Consolida- 
tion Act contains a proyision to preyent the effects 
of fraudulent extents in aid. It enacts, " that if 
any real«or personal estate or debts of any bankrupt 
be extended, afier he shaU haye become bankrupt, 
by any person, under pretence of his being an ac- 
countant of or debtor to the Queen, the court may 
examine upon oath whether the said debt was due 
to such debtor or accountant upon any contract 
originally made between such accountant and the 
bankrupt ; and if such contract was originally made 
with any other person than the said debtor or accoun- 
tant, or in trust for any other person, the court may 
order such real and personal estate or debts to be 
sold, for the benefit of the creditors under the bank- 
ruptcy, and such si^e shall be yalid against the said 
extent, and all persons claiming under it ; and any 
person to whom the said real and personal estate or 
debts shall be bargained, sold, granted, or assigned 
by the* court shall haye and may recoyer itxe same 
against any person who sgiall detain the same." 

Offices and powers, — ^The following offices pass to 
the assignees, tu., any ofilces which the bankrupt 
might transfer, or eyen though they cannot be trans- 
ferred without the leaye of the patron, if customary 
to transfer it with the leave, or which he holds 



quamdiu se bene gerit. But ofilces concerning the 
administration of justice do not pass (Flarty t. 
Odium, 8 Term Rep. 681 ; Sterry y. Clitlon, 9 Com. 
Ben. 110; S. C. 19 LawJoum. C. P. 237; exp. 
Butler, 1 Atk 210 ; exp. Lyons, Ambl. 89 ; 2 Steph. 
Com. 205). By sec 147 of the ConsoUdatiou Act, 
all powers yested in any bankrupt, which he might 
legally execute for his own benefit (except the right 
of presentation to any yacant ecclesiastical benefice) 
may be executed by the assignees for the benefit of 
the creditors, in such manner as the bankrupt might 
haye executed the same (2 Steph. Com. 205 ; Doe 
T. Brittain, 2 Bam. and Aid. 94 ; 6 Madd. 264. 

Rights of action, — ^The subject of what rights of 
action pass to the assignees has been fully discussed 
in two recent cases in the House of Lords (Rogers 
y. Spence, 12 CI. & Fin. 701 ; Beckham t. Drake, 
2 H. of Lord's Cas. 579). In the latter case the 
judgment of the Court of Exchequer was reyerqed 
by the Exchequer Chamber <see 8 M. & W. 856, 
and 11 t&..dl5), and the House of Lords, Parke, B., 
haying changed the opinion which he had at first 
giyen. It was held, that where the bankrupt had 
entered into agreement to senre for seyen years, at 
fixed wages at three guineas a week, the party 
making defiralt to pay £500, by way or in nature ci 
spedfic damages, and he was dismissed before his 
bankruptcy, the assignees were entitled to sue and 
not the bankrupt. Wightman, J., thus laid down 
the general rules: ^^ There are, hbweyer, some 
exceptions to the generality of the right of the 
assignees. In cases where the personal estate is 
only affected through some wrong or ii\jury to the 
pers6n or the feelings of the bankrupt, and the loss 
or gain to the personal estate would be greater or 
less, according to the compensation giyen for such 
iig'uiy, whether by breach of contract or otherwise, 
the right of action would not pass to the ass^nees. 
Rights of action for breach of promise to marry, 
for torts to the person, for libel or shinder, are 
instances of exceptions to the general rule. It may 
be also that the right to enforce unexecuted con- 
tracts will only pass to the assignees in cases where 
the assignees ^emselyes could perform that which 
the bankrupit himself wae to perform, as held in the 
case of Gibson y. Camithers (8 Mee. k W. 821). 
Cresswell, J., thus expressed his yiew: **It has 
been decided (see Rogers v. Spence, 18 M. and 
W. 571; 12 CI. and Fin. 701), that the rights of 
action for trespass to land or goods in the actual 
possession of a trader do not pass to his assignees if 
he becomes bankrupt, because those rights of action 
are giyen in respect of the immediate and present 
yiolation of the possession of the bankrupt inde- 
pendently of his rights of property, and are an 
extension of the protection given to bis person, and 
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the primary personal iiyury to the bankrupt is the 
principal and essential cause of action. On the one 
hand, therefore, we have it established, that, by the 
bankrupt laws, it was intended that every right 
Tested in the bankrupt of which profit could b6 
made, including rights of action, should pass to the 
assignees ; and on the other, tiiat the right to 
recover a satisfiiction in damages, for a personal 
injury, is to be excepted out of that general rule.*- 
In the opinion delivered by Parke, B., the following 
passage occurs: ^'Actions for injuries to personal 
chattels, whereby .they are directly affected, and 
are prevented from coming to the hands of the 
assignees, or come diminished in value, undoubtedly 
jAss. The action of trover for a conversion before 
the bankruptcy is a familiar instance of this. On 
the other hand, rights of action fbr injuries to the 
person or reputatioU, or the possession of real 
estate, do not pass. Actions of assault, for example, 
and for defamation, actions on the case for mis- 
feasance, doing damatjre to the person, for trespass 
qitare clausumjregit (Rogers v. Spence, 13 Mee. and 
W. 571, affirmed, in error, in the Exchequer Cham- 
ber and Dom. Proc), actbns for criminal conversa- 
tion with the wife, for seduction of the servant or 
daughter of the bankrupt, are not transferred to 
tiie assignee, even though some of these causes of 
action may be followed by a consequential diminu- 
tion of the personal estate, as where by reason of a 
personal injury a man has been put to expense, or 
has been prevented from coaming wages or stib- - 
sistence, or where by the sediiction the plaintiff has 
been put to expense (Howard v. Crowther, 8 Mee. 
and W. 601). So with respect to contriu^ts ; rights 
of action for the breach of such as directly affect 
the personal estate, whereby the assignee is pre- 
vented from receiving part of it, or its value is 
diminished, are certainly transferred. For example, 
rights of action on a beneficial contract, whereby 
one engaged to sell and deliver goods to the 
bankrupt, and which, if performed,, would have put 
him in the possession of the goods ; or a contract 
with another to carry or take care of the goods of 
the bankrupt, which are lost or injured, and thereby 
diminished in value. On the other hahd, actions 
for the breach of contracts personal to the bankrupt, 
unaccompanied by an iii^jury to the personal estate 
— as a contract to carry him in safety, to cure his 
person of a wound or disease, or a contract with a 
person, who subsequently become^ bankrupt, to 
marry — are certainly not assigned." And the 
reason given by Williams, J., and approved of by 
Cresswell, J., for the distinctions thus established 
was, Vthat it would be attended with extremely 
harsh and unjust consequences, if the discretion as 
to whether a redress for wrongs of a personal nature 



should be sought, were entrusted to anyone but 
the very persoti who has received the injury." 
Lord Campbell, after referring to Parke, B., having 
changed his opinion, because he had in the first 
instance disregarded the circumstance of the penalty, 
said, *^ There are a few words of Mr. Justice Manle 
which seem to me to put the case with great 
strength, and which show how far the principle upon 
which the learned judges proceed may be carried. 
He says, ' although a right of action for not marrying 
or not curing, in breacB of an agreement^to many 
or eure, would not generally pass to the assignees, 
I conceive that a right to a sum of money, whether 
ascertained or not, expressly agreed to be paid in 
the event of fidling to marry or to cure, would 
pass.' If for not marrying or for not curing, there 
being a penalty, and that penalty ^being forfeited, 
and being recoverable before the bankruptcy, where 
it is clearly and exclusively personal to the bankrupt 
— ^if even in that case the right of action would pass 
to the assignees, and would not remain to the 
bankrupt after his bankruptcy, it is quite clear that 
the right of action in the present case is transferred 
from the bankrupt to the assignees. As to the 8 & 9 
Will. 8, c. 11, although that prevents the -party 
recovering, as he might have done, at common law, 
the whole of the penalty, still it does not at all 
prevent that part of the penalty which is recovered 
being considered in the nature of a debt ; and so 
mu<^ is it a debt, that an action of debt might be 
maintained for it." So where a trader, in considera- 
tion of a sum payable by instalments, agreed to take 
ten persons into partnership, and became bankrupt, 
the instalments thereafter becoming due passed to the 
assignees (Akhurst v. Jackson, 1 Swanst. 185). 
But accomodation bills in the hands of the party for 
whose accomodation they were accepted or dnwn, 
will not, and a trader may indorse and pay away 
such bill, for value, after an act of bankruptcy 
(Wallace v. Hardacre, 1 Camp. 46). And as the 
contract of the drawer of an accomodation bill with 
the acceptor is to indemnify him against the bill, if 
the drawer provides the acceptor with funds to meet 
the bill, this is, in law, a performance of the contract, 
and confers, on the acceptor a right to retain the 
money, not merely against any revocation by the 
drawer, but also against his assignees in the event of 
his becoming bankrupt before the bill is paid (Tates 
V. Hoppe, 19 L. J. 180, C. P.). Where the bank- 
rupt, after having committed an act of bankruptcy, 
left his business to be carried on by .his servant, who 
received various sums on his account, some for shop 
goods sold by him after the act of bankruptcy, and 
the residue firom debtors to the bankrupt, and also 
made various payments to carry on the business. ; he 
was held liable to refund to the assignees all the 
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monies receired, and not entitled to take credit for 
any of the payments (Kynaston y. Crouch, 14 M. 
and W. 266), In that case the defendant had omitted 
to plead ^e protection conferred by 2 &d Vie. c. 29, 
and the decision was based therefore upon the 
general law of relationship to the act of bankruptcy, 
and would therefore apply to a case' where there was 
notice of the act of bankruptcy. See other instances 
of actions for damages (Wright r. Fairfield, 2 B. 
and Ad. 727; Hancock y. Coffin, 8 Bing. 368; 
Porter y. Yorley, 9 Bbig. 98). The assignees are 
to haye the like remedy as the bankrupt, and if he 
must haye joined his wife she must still be a party 
(Sherrington y. Yates, 12 M. and W. 866). 

PossihUities, — ^Any possibility of interest, to which 
the bankrupt is entitled, prior to obtaining his 
certificate, in his ow9 right, and of which he may 
dispose, is distributable ; there mist, howeyer, be a 
persona designata to make a possibihvy distributable ; 
therefore the expectancy of an heir prbsumptiye or 
apparent does not pass (18 Yes. 435; Henley's 
Bankr. 229, 230, Srd edit; 3 Meriy. 671). The 
word possibility is not, howeyer, in the Consolidation 
Act. 



NOTICES OF NEW BOOKS. 



Frideaux's Convbyancino. 
Precedents in Conveyancing^ uHth Dissertations on its 
Law aud Practice, By Frederick Pridbaux, 
Esq., Barrister-at-Law. Second edition. London : 
WUdy and Sons. 

We haye on a former occasion referred to some of 
the standard works on conyeyanciug, and we haye 
now to introduce the new edition of Mr. Prideaux^s 
"Precedents in Conyeyancing " to the attention of 
our readers. To those who are acquainted with 
the first edition this new issue will at once suggest 
by its tote that some additional matter has been fur- 
nished by the author, and a closer inspection will 
confirm this first impression. There is no doubt 
that a good work . containing precedents and such 
practical matter as solicitors stand in need of in the 
hurry of business, must be serviceable, and, we may 
add, would be.greaily appreciated by the. profession. 
We almost fear that Mr. Prideaux^s Dissertations 
are not of that practical nature for which solicitors 
look, and, whilst admitting their general accuracy, 
it appears to us that be has occasionally expressed 
himself in such a manner that a hasty reader may 
easily misconceiye his meaning. Our extracts here- 
after giyen will furnish an example of this ; and we 
may also refer to pp. 7 and 8, where it is correctly 
enough stated that, though a yendor may not haye 
the original wills, &c., yet if the conditions ai'c 



silent on the subject, he must furnish the purchaser 
with office copies, &c., it is added, " the yendor can- 
not impose on the purchaser the obligation of getting 
such documents." 

There are upwards of 150 forms in the book, 
embracing the following subjects, yia. : Conditions 
of Sale — ^Agreements— Purchase Deeds — ^Mortgages 
—Transfer of Mortgages, &c. — Bills of Sale — 
Leases — Coyenants for Production— Appointments 
of New Trustees — Disentailing Assurances — ^Bonds 
— Releases and Indemnities — ^Partition— ^Annuity 
Deeds — Copartnership Deeds — Composition Deeds 
— Settlements -^ Wills — Disclaimers — ^Declarations 
of Trust — ^Memomls — ^Notices — Powers of Attorney 
— ^Warrants of Attorney — ^Miscellaneous Deeds. 

The Dissertations are npon the following subjects, 
yiz. : 1. On Conditions of Sale; 2. On Agreements ; 
3. On Purchase Deeds ; 4. On Searches for Incum- 
brances ; 6. On the Disposition of the Property of 
Buikrupts and Insolyenta ; 6. On the Law relating 
to Husband and Wife ; 7. On Mortgages ; 8. On 
Bills of Sale ; 9. On Leases ; 10. On Disentailing 
Assurances; 11. On Composition Deeds; 12. On 
Trustees, theur Estates, PoWers, and Duties; IS. 
On Settlements ; 14. On Wills ; 15. On Memorials. 

So fiur as we haye been able to judge from a cur- 
sory examination of the Precedents, they appear to 
be yery usefiil, and such as the practitioner may 
easily mould and adapt to the circumstances of cases 
occurring in practice. We are, indeed, inclined 
to think that the Precedents are the better, as they 
certainly are the larger, portion of the work. Mr. 
Prideaux has had* his Dissertations set up in yery 
large type, and widely leaded, so as to giye an out- 
ward appearance of the yolume containing much 
more matter than it really does. Thus, by way of 
furnishing our readers with an example, we may 
mention that the extracts presently giyen from the 
Dissertations, which occupy less than a page and a 
half of oxic publication, fill rather more than Jive 
pages of Mr. Prideaux^s' work. We merely mention 
this, because at first si^ht the purchaser would be 
apt to think he was to obtain more for his money 
than on closely examining the yolume will oe found 
to be the case. On the other hand, it makes the 
. workf cleai^er for reading', ai>d the yolume is pub- 
lished at a yery low price, which' will be a yery con- 
siderable recommendation for it. .And we must say 
that it is altogether superior to .some other conyey- 
anciug books, such as " Jones* Pocket Book " and 
".Crabb's Precedents," which are, however, much in 
yogue, though we trust that Mr. PrMeaux's yolume 
will be found to supersede them. 

The following extracts which are respectiyely 
taken from the portions relating to *^ Purchase 
Deeds " and " Settlements" will give the reader a 



266 



THE LAW CHRONICLE. 



[Feb. 1,1856. 



better notion of Mr. Prideaux's labours tban any 
statements of ours could do : — 

*^ Preparation of deed— Recitals, — ^The recitals in a 
purchase deed should be as few and simple as possible. 
If the vendor is seised in fee it is unnecessary to recite 
the conveyance to himself, but it is sufficient if the 
operative part is preceeded by a simple recital of 
the contract for sije. If, however, the property 
was conveyed to the vendor to uses to bar dower, and 
it is intended that he should exercise the power, 
the conveyance to the vendor must be recited for 
the purpose of mentioning the power which is in- 
tended to be executed. So also if the vendor is a 
trustee for sale, the instrument by which that trust 
is created should be redted, and it must also be 
shown by the recitals that the vendor has proceeded 
in the mode of sale in compliance ^ith the trusts 
reposed in him ; as, for instance, if the trust was for 
the sale of the land, either by private contract or 
public auction, and the property had been sold by 
auction, the deed of conve} ance should contain a 
recital to the effect that the property had been sold 
by public auction ; whereas, if the vendor had been 
beneficially seised in fee, any reference to the sale 
hy auction would be useless and objectionable. The 
recitals which a purchase-deed should contain must 
depend on the particular circumstances of each case, 
so that it may be sufficient to have given two or 
three leading illustrations in exemplification of the 
general principle to be followed. Should the pro- 
perty be subject to incumbrances which are to be 
discharged, the purchase-deed should explicitly re- 
cite the nature and extent of these charges, and the 
previous documents must be recited so fiyr as to show 
the wstual condition of the title at the date of the 
purchase ; and it may be stated in general terms 
that no person should be made a party without 
its appearing for what purpose he joins in the 
deed. 

** Dower ofundow^ how defeated. — ^If the purchaser 
is single, or has been married since the first of 
January, 1884, it is sufficient to convey the land unto 
and to the use of the purchaser directiy, accompanied 
with a rimple declaration that his widow shall not be 
entitied to dower out of the premises. There is an 
advantage in limiting the property to such uses ag 
the purchaser may appoint, and subject thereto to 
him in fee, as that form of limitation would enable 
him to make an effectual conveyance to a future 
purchaser by appointment alone. An appointment 
Is useful in protecting a purchaser without notice 
firom certain incumbrances, such as judgments, which 
might be created as against the vendor between the 
limitation of the power and the date of the appoint- 
ment An appointment in fee would effectually 
defeat the dower of the wife, although independently 



of such appdntment she might lutve been dowable 
(Ray V. Fung, 5 B. and A. 561). 

^^Form of covenants for title. — Covenants for titie 
arc generally limited to the acts, &c., of the last 
purchaser (2 Sug. Y. and P. 450, 10th edit.). If, 
for instance, the vendor was a hon&fide purchaser 
for a valuable consideration, the covenants would 
only extend to the acta of himself, but if he derived 
the property through a purchaser for value by 
descent, tben the covenants would extend to the 
acts of the deceased purchaser as well as to his own 
acts. 

** Covenants entered into by trustees. — Trustees or 
other persons not beneficially entitied to the land 
enter into no other covenant than that they have 
done no act to incumber the property. 

" Operation of covenants for fiUe.— Covenants for 
titie, in order to run with the land, ought to be 
entered into with the seisinee to uses (Sug. Cone V. 
and F. 437) ; and it is said ' restrictive ^ords which 
are inserted in the first of several covenants having 
thersame object will be construed as extending to all 
the covenants, although they are distinct ' (Sug. Cone* 
V. and P. 465). 

" Covenant for further assurance. — Under the 
covenant for farther assurance, the purchaser cannot 
require a covenant for the production of titie deeds 
(Hallet V. Middleton, 1 Russ. 243). A covenant 
entered into by a purchaser for himself, his heirs 
and assigns, not to use the land in a particular manner, 
as, for instance, not to build thereon, is good and 
binding, and equity would restrain him, and every 
purchaser firom him wOh notice of such a covenant, 
from using the land for any purpose which would be 
a breach of the co^nant (Mann v. Stephens, 15 Sim. 
877 ; Tulk v. Moxhay, 2 Phil. 774 -,.11 Beav. 571). 

" Provisions which settlements shoula contain. — The 
provisions which should be introduced into setUe- 
ments will depend in great measure on the nature 
and description of the property to be made the 
subject of trust, and on the objects intended to be 
effected and provided for. The difference between 
the construction of limitations in settiements and 
testamentary documents must be carefully borne in 
mind, and the deed should be prepared accordingly. 

" Where the property is personal estate. — ^If the pro- 
perty to be settled is personal estate, the draftsman 
must provide for the investment of the trust funds 
•and the change of the securities from time to time, 
and for the application of the income and the divi- 
sion of the trust funds amongst the objects for whom 
they are primarily intended, and for the destination 
of the property in defiiult of such objects. The time 
for the vesting the corpus of the funds must be 
unmistakeably defined, and the deed must contain all 
proper provisions for the maintenance of minors, for 
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the aeeomulation of the surplus income, and for 
advftnoement, fbr making the receipts of trustees 
sufficient discharges, and for the appointment of new 
trustees from time to time, in the place of retiring, 
incompetent, or deceased trustees, and for their in- 
demnity, &c. 

** When tU property is real siAifs.— If the pro- 
perty to be conq^rised in the settlement be freeholds, 
copyholds, or leafwholds, besides the provisions which 
are equally i4>plicable to settlements of real and 
personal estate, the trustees must be provided with 
powers applicable to the character of the particular 
property, such as powers of leasing fbr twenty-ooe 
years, and of granting building and mining leases, 
powers of sale and exchange, powers of felling 
timber and partitioning when necessary, provisions 
as to the application of the rente and proflte during 
minorities, and powers fbr the payment of ground 
rente, for the renewal of leases, and fw the enfran- 
chisement of copyholds, &c., and in 'preparing all 
the limitations and provisions due attention must 
be pud to the nature of the respective properties, 
and the rules of law and construction which govern 
each. 

*'Ruk offoinst j^fyrtuOief.— Whether the settle- 
ment relates to real or personal estete, the fkct must 
not be lost si^t of that our law abhors a perpetuity, 
and that it will frustrate every attempt to keep the 
pn^perty fettered beyond a life or lives in being, and 
twenty-one years afterwards. 

** SettkmenU of property of tf^onif.— Jhe 18 & 19 
Vic. c 48, ss. 1, 8, authorises infanU in contempla- 
tion of miirriage, with the sanction of the Court of 
Chancery, to be given on petition without the insti- 
tution of a suit (if males, at any time afier the age 
of twenty, and if females, at any time afVer the age 
of seventeen), to make binding settlemente of all or 
any part of their real or personal property, or pro- 
perty over which they may have any power of 
i^ppointmente. But as to appointmente under a 
power, or any disentailing assurance which may have 
been executed by the infant tenant in tail under the 
provisions of the act, it is provided that in case the 
infknt dies under twenty-one, such appointment or 
disentailing aSsurmce shall be absolutely roid 
(see. 2).'» 

On the whole, we concave that Mr. Prideaux 
has produced a work which will become a standard 
one among solicitors, and of which we doubt not 
other editions will hereafter be required, when the 
same learning which has been bestowed on this 
present ediiion will be applied to make a-still more 
satisfactory work. 



SUMMABY OF DECISIONS. 



OOmrXTANOZNO AND aQUITT. 

ANNUITY.— /firarance ofUft by grantee—On re- 
donphba grantee not enHUed to. — Where t^e grantee 
of an annuity, insured the lives for which the annuity 
was granted, without there bemg any stipu^tion on 
the sulgect between him and the grantor: Held, 
that the latter on redeeming, had no right to have 
the policy delivered to him. Lancaster^ exparU^ 4 
De Gex. and S. 624. 

FEME COVERT. — Jitnei and Becoveriee Act 
[voL 1, pp. 889, 872, 447]-'Ord^ nnder eectUmlO. 
— Order granted Imder sec 10 of the Fines and 
Recoveries Act for a, married woman to execute a 
conveyance without the concurrence of her husband, 
where she was married at MaiseiUes, in 18^, to a 
foreigner, and lived with him about a year, when he 
was imprisoned by*the French authorities for cruelty 
to her, he now residing in Marseilles, and she in this, 
country, mamtaining herself without any assistance 
from him, and it not aj^aring that he had refused 
to execute the conveyance. In re Alberieij Week. 
Rep. 1855-6, p. 208. 

WSOLYENT.'-Iiight to sue in respect of property 
disposed of by his assignee-judgment in Rochfort v. 
Battertby (2 House of Lord's Cas. 888) observed 
fijMm.— According to V. C. Stuart in the following 
case there is nothing to justify the general pro- 
position which is to be found laid down in some 
books that an insolvent, or person claiming under 
an insolvent, is not entitled to sue in a court of 
equity (see 1 Chron. 4l8) in respect of any property 
which, under such insolvency, has become vested in 
the official assignee, until a revesting order has been 
obtained. Reference is usually made to the case of 
Rochfort V. Battersbee {suprd\ the grounds of the 
decision in which case, as well as the decision itself, 
have been much . misapprehended. In that case 
there was no admitted surplus. In the case pre- 
sently noticed a surplus existed, ai^d whenever such 
is the feet, there is virtually an end of the insolvency. 
By the very admission of a surplus, the assigaee 
admowledges that the same is not the property of 
the Insolvent Court, but of the ex-insolvent There 
is nothing in the judgment in that case of Rochfort 
T. Battersbee (supra)^ whick ^oes to the length of 
saying that, when the assignee in insolvency has 
actually admitted his possession of a surplus, the no 
longer insolvent is to be debarred from maintaining 
a suit in a court of equity. Lord Cottenham, indeed, 
(2 House Lords case, pp. 409), makes use of the 
following words : "A demurrer is held to be .good to 
al)ill filed by an insolvlnt debtor, though he alleges 
a probable surplus ;" and a cursory reading, without 
a carefiil discrimination of the principle involxed And 
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the language in which the judgment is couched, 
might lead to he a Tery mistaken conclusion. His 
lordship was dealing with the case of an insolvent 
who had only a ^^ probable surplus." " The moment 
you show," he proceeds, that he has no recognised 
interest in the property there is an end of his com- 
petency to raise the question." On this distinction 
y. C. Stuart has decided that an insolvent, whose 
surplus is admitted, has a recognised interest in the 
same and is virtually no longer insolvent; and is 
not debarred, upon principle, from bringing his 
suit ia equity, in respect of any dealings with his 
estate by his assignee. Wearing v. ElUs, Week. 
Rep. 1856-6, p. 215. 

JUDGMENT.— /'raW andcoUusion^ treating judg- 
ment <u. nuUUy — How judgment of lords set aside-^ 
Inferior court no jurisdiction, — Where a judgment 
has been obtained by fraud, and more especially by 
the collusion of both parties, such judgment, although 
confirmed by the House of Lords, may, in an in- 
ferior tribunal, be treated as a nullity. But the 
allegations of fraud and collusion must be specific, 
pointed, and irelevant, otherwise they cannot be 
admitted to proof. To set aside a judgment obtained 
by fraud, the proper course, when such judgment 
has been confirmed by the House of Lords, is to 
apply to the House of Lords. Hence it is wrong to 
ask % court below, upon proof of the fraud or collu- 
sion, to set aside ajudgment confirmed by the House 
of Lords. Shedden v. Patrick^ 1 Macq. H. L. Ca. 
535; 

SQXTirY PRACTICE. 

ADMINISTRATION ORDER [vol. 1, pp. 54, 
262, 408] — Summons— Administration— 20th order of 
the 16ih October^ 1852 — Further inquiries as to leases^ 
^c. — ^Where, after an order has been made for the 
administration of assets, a summons was taken out 
for the purpose of obtaining an inquiry, to be added 
to the order, as to whether a trustee had granted 
leases of the testator^s estates, in accordance with 
the trusts of the will, and other inquiries, the court 
held, that under the 20th order of October, 1852, it 
was not necessary that the suitor who suggested an 
additional inquiry should fortify the summons, by 
evidence in a formal wa^, to be met by evidence 
against the matter sought by the summons ; but that 
inasmuch as without formal pleadings a suitor might 
have an estate administered upon any reasonable 
suggestion which would justify the inquiry, or any 
fact reasonably apparent, without the expense of 
formal evidence, and of discussing the same, the 
judge had ample power to direct any further ac- 
counts and inquiries which might seem to be neces- 
sary. In a ca8c where it was suggested that the 
leasehold estates had been let at rents less than those 



taken in the te8tator*8 lifetime, it was held that the 
better course would have been, not to have had a 
discussion upon affidavits or evidence as to whether 
there should be any fhrther inquiry, but that the 
court should have called upon the trustee to give an 
account of the circumstances attending the granting 
of the leases. Mutter v. Hudson^ Hurford v. Hudson^ 
IJur.N. 8.p. 84. 

PARTIES TO SUITS [vol. 1, pp. 80, 60, 125, 
806, 832,876, ^l€],— Demurrer— Effect of previous 
agreement not to sue—Frdud.^A party cannot protect 
%imself from being made a co-defendant to a suit, 
in which fraudulent misconduct upon his part is 
alleged, upon the mere ground of an agreement 
between himself and the plaintiff, anterior to the 
acts complained of, that he should not be made 
a party to, or required to answer, any suit at law 
or in equity in respect of anything done or omitted 
to be done by him in the performance of eertain 
duties to his neglect of. which the charge of mis^ 
conduct refers. Nor can he object in such case 
that the bill does not pray any*active relief as against 
himself. Scott v. Corporation of Liverpool, Week. 
Rep. 1855-6, p. 210. 

COMMON lAW. 

ACCOUNT STATED [vol. 1, pp.6d— 71, 171]. 
— What amounts to-^Showing a specific item due.^A 
plaintiff cannot recover on an aocouBt stated, without 
showing some item, to a specific amount, agreed 
upon as due, though a single item would be suffi- 
cient. The plaintiff, to prove an account stated, 
gave in evidence a letter which the defendant wrote 
to the plaintiff: *' Oblige me by holding my cheque 
till Monday, and in the intierim I will send you the 
amount in .cash." The cheque being post-dated 
could not be read as evidence, and there was no 
flirther evidence of the amount admitted by the 
defendant to be due : Held, by Lord CampbeU, C. J., 
Wightman and Crompton, JJ., thi^t the plaintiff 
could not recover even nominal damages. But by 
Erie J : that nominal damages might be given ; the 
letter showing that a definite sum had been arrived 
at in account, though the amount could not be 
proved. Jane v. Hill^ 18 Qu. Ben. Rep. 252; 21 
Law Joum. Q. B., 818. 

ACTION: NOTICE OF [vol. 1 p. 434].— 
Ignorance by defendant of existence of statute — Acting 
in pursuance of statute — Notice of action — When 
necessary J generally — Bond fde. — When a statute 
throws a protection round persons sued for anything 
done in pursuance of it, the question for the jury is, 
whether the' defendant acted under the bonft fide 
belief that in doing the act, he was acting in pur- 
suance of the statute, and had reasonable grounds 
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for that belied When a party to a suit sets up as 
his defence the enactments of a statute, it is no 
answer to his defence to show, even by his ovm 
testimony, that at the' Ume of doing the act com- 
plained of, he was ignorant of the existence of the 
statute. The Metropolitan Police Act, 2 & 8 Vic. c. 
47, haying created several acts misdemeanours, in- 
flicts a penalty, on summary conviction, on various 
other offences, and among them the laying of shells 
in a ihoroughfiure. It likewise enacts, thatai;iy 
person found committing any offence punishable 
either upon indictment or as a misdemeanour upon 
summary conviction by virtue of the act, may be 
apprehended by the owner of the property on or 
with respect to which the offence shall be committed, 
or by his servant, or any person authorised by him, 
and detained until he can be delivered to a constable ; 
and notice in writing must be given of all actions 
against any person for anything done in pursuance of 
the act. A person employed by the owner to keep 
dean a ihoronghfiu*e, finding that another person 
was in the habit of laying oyster -shells upon it, con- 
sulted an inspector of police, and by his advice gave 
that party into custody. An action having been 
brought: Held, first, that the defendant was entitled 
to notice of action, this being an act done in pursuance 
of the statute: Held, secondly, that evidence was 
receivable of the defendant having asked the advice 
of the police inspector, and of the advice given him 
by the latter. Danvera v. Morgan^ 1 Jur., N. S., 
1051 ; Week Rep. 1855-6, p. 21. 

BILL dF EXCHANGE.— J2eftnm7./rom circula- 
tion — Different meanings of. — ^The word retire, in 
reference to a bill of exchange, is susceptible of 
various meanings according as itis applied to various 
cbncumstances ; if the acceptor . retires the bill at 
maturity, he takes it entirely from circulation, and it 
is in effect paid ; but if an indorser retires it, he 
merely withdraws it from circulation in so fiur as he 
himself is concerned, and may hold it with the same 
remedies as he would have had if he had been called 
upon in due course, and had paid the amount to his 
immediate indorsee, and this latter is the ordinaiy 
meaning of the word " retire." Elson v. Denny^ 15 
Com. Ben. 87. 

BILL OF EXCHANGE.— i2emt<retf for wife— 
Proceedi to be appUed to a tpecific purpose-^Property 
remaining in remitter, — ^Where biUs of exchange are 
remitted for sale, and the proceeds directed to be 
applied to a specific purpose, the property in the 
bills remains in the remitter until the purpose for 
which they were remitted is satisfied. And whera 
the money realized by the^sale was wrongfully applied 
by the agent : Held, that the remitter was entitled 
to recover the value of the bills from the purchaser 
of them, who had notice of t)ie purpose for which 



they were remitted, and the misapplication of the 
proceeds by the agent. MuttyloU Seal v. Dent^ 8 E. 
F. Moo. 819. 

CHEQUES CROSSED*— CVc«<(mi—LtaM% of 
party who caehes it — Bona jides^'Due ea«(Mm.r— The 
crossing of a cheque payable to bearer trith the 
name of a banker, whether made by the drawer or 
the bearer, does not affect or restrain the negotiability 
of the cheque, the only effect of it is to throw upon 
the person who cashes it the duty of shewing that 
he took it bond Jide and gave connderation for it, 
because it does not cast upon him the responsibility 
of inquiring into the title of the owner. Therefore, 
in an action for the conversion of the cheque, to 
which the defendant pleaded that the cheque was 
not the property of the plaintifis, where it appeured 
that the drawer of the cheque, having crossed it 
with the words '^ and Co.," sent it to the plaintiffs, 
who added in the crosdng the names of their own 
bankers, and gave it to a clerk to be paid in to their 
bankers, and the derk, instead of paying it to their 
bankers, applied to the defendant to cash it, which 
he did; the custom as to crossing cheques being 
admitted to be stated in Bellamy v. Marjoribanks 
(7 Exch. 889, 402; 16 Jur. 106, 108),— Held, that 
tiie question for the jury was, whether the defendant 
took the cheque hondjide^ and for value ; and if so, 
he was entitled to retain it^ Carhw v. Ireland^ 
1 Jur. N. S. 40; Week Rep.' 1855-6, p. 200; 26 
Law Tim. Rep. 195. 

FRIENDLY SOCIETIES [vol. 1, pp. 17, 68, 
134, 455; arUe^ pp. 136— 189].^— /ndiafrja/ and 
Provident Societies Act^ 1852, 15 j- 16 Ftc. c. 81,— 
17 S-18Tic. c. 25, *. 1— ilciioii.- The 1st section 
of 17 k 18 Vic. c. 25, provides that after the passing 
of that act, '' no suit or proceeding shall be com- 
menced or prosecuted against the trustees of any 
society registerod under the Industrial and Provident 
Societies Act, 1852, except in the case thereinafter 
provided; but all suits and proceedings — ^whether 
at law or in equity, or by or on behalf of any person 
or pcoons, whetiier bodies politic or others, and 
whether or not members of such society — against 
such sociiety shall be commenced and prosecuted 
against the officers to be appointed as thereinafter 
provided on behalf of such society, or if there shaU 
be no such' officer for the time being, then against 
the trustees of such society.*' Since the above act 
Qo action can be brought against a member of a 
society registered under the Industrial and Provident 
Societies Act, 1852, where at common law the 
society itself, or all its members, might have been 
sued; and such action must be brought against the- 
officers of the society appointed under the first 
mentioned statute. Bwrton v. TannoMUt Week. 
Rep. 1855-6, 205. 
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PUBLIC COUP AJSY.^ExeevHon against thare^ 
AoUwf— 5W. yb.— 8 a- 9 Vie. e. 16, *. 86— [vol. 1, 
pp. 243, 276, 809, 846, 410].— The 8 & 9 Vk. c. 16, 
t. 86, renders all the ■hweholdert in p eompeny 
against the eflfecta of which ezacntion haa iaaued, 
and wherein there has not heen fbnnd tnf&cient to 
levy, who were aneh at the return of the writ, 
liable to execution against them indiTidually to the 
amount of their shares. It is, therefore, no answer 
to a declaration on a tevrefaciaB against such share- 
holder that he assigned his shares after the motion 
m open eourt, and before the issumg of the scire 
fadas. Nixon t. On^^ Week. Rep. 1866-6, p. 209. 

SBIPFISG.— Merchant Shipping Aet^Valns of 
Mp^ how to he OBcertained [vol. 1. pp. 160, 248, 
840]. — In determming the amount of liability of a 
shipowner under 17 h 18 Vie. e. 104, s. 604,~ 
which provides Uiat, in ease of the loss of his ship, 
he shall not be liable in damages beyond the yalue 
of his ship and freight — the ralue of a ship must, 
except in the case of a ship bought for a particular 
purpose, be taken to be the saleable value at the 
time of the loss, as estimated by a competent valuer 
selected by both parties. African Steam Sh^ 
Company v. SMsamsg^ Week. Rep. 1866-6, p. 210. 

ooiofoir XJLW psipncB. 

AFFIDAYITS.— £cU&t<9.— A eommissioner be- 
fore whom an affidavit is sworn, ought to certify 
that any exhibit annexed is the document referred to 
in the affidavit. AlMton^ In r«, 10 Exch. 661. 

ARBITRATION.— i^p^etoZ eaee etated hg arbitra- 
tor.— We have seen (vol. 1, p. 157), that by the 17 & 
18 Vic. c. 126, s. 6, that an arbitrator may state his 
award in the form of a case, for the opinion of the 
court, and we may now state that in such a special 
case, the arbitrator must state whether the arbitration 
is under a compulsory reference under the act, or 
whether it is upon a reference by consent of the par- 
ties where the suboiission has been or is to be made 
a rule or order of one of the superior courts of law 
or equity. In the former case the award must be 
intituled in the court and cause, and the rule or 
order of the court must be set forth. In the latter 
case the terms of the reference relating to the sub- 
mission being made a rule or order of court must be 
set forth. Reg. Gen. M. Vac., 1864 ; 14 C. B. 178 ; 
10 Exch. 403 ; 4 £1. and Bl. 868. 

VENUE.— [vol. 1, pp. 60, bll.—'Changing hg 
amendment — Impoeing terme. — Where a plaintiff is 
entitled to amend his declaration, by changing the 
venue, as a matter of right, the court will not, at 
the instance of the defendant, impose terms. T\imleg 
V. London and North Weetem Railway Company, 16 
Com. Ben. 676. 



CRDONAI. UkW 

HIGHWAYS [vol. 1. pp. 17, 94, 882, 428, 
466].— iSi^AiMiy rate^ title of-CoeU of defending 
i ndi ctm en t [vol. 1, pp. 94, 96].— >It is not neeessarf 
to show on the fooe of a rate jurisdiction to make it. 
By section 29 of the 6 & 6 Will. 4, c. 60, with 
reference to ordinary rates, it is provided that no 
rate to be assessed at one time shall exceed tenpence 
in the pound, or two shillings and sixpence in tfie 
pound on the whole of any one year. By section 
111, however, where the inhahitants of a parish 
agree to defend an indictment found against the 
parish, and the ordinary rates are insufficient to 
meet the expences incurred, an additional rate i 
be made and levied, to which no limit is 
It has been decided that a single rate exeee^ng 
tenpence in the pound, made under the 111th 
section of the General Highway Act,. 6 &■ 6 Wni« 4, 
c. 60, as an additional rate to defray Uie expensea of 
defending an indictment, need not show by its title 
^that it is such additional rate. Regina v. Uttermere^ 
Week Rep. 1866-6, p. 206 ; 26 Law Tim: Rep. 197. 

SALMON FISHERY.— Omvicfum for mdawf^ 
eahnonftking — What is a setting of nets within 1 Cfeo. 
1, St. 2, e. 18, s. 14— Coftt to informer— 11 j- 12 Fie. 
e. 48, ss. 18 d* S^— Destruction of Mto.— By 1 Goo. 
1, St. 2, c. 18, s. 14, it is enacted, that if any person 
shall make, erect, or set any bank, dam, or hedge 
net or nets, across certain rivers whereby the 
salmon therein may be hindered from passing up 
the river to spawn, he shall forfeit the sum of iEd, 
besides the fish taken and the nets used in committing 
the said oflfence ; half to go to the informer, and 
halfto the poor of the parish where the offence is 
comitaitted :— Held, that under this act a person 
may be convicted for setting a net with intent to 
prevent salmon going up the river to spawn, 
although he may not have fixed the net permanently 
by stakes or oUierwise to the ground : — ^Held, slso, 
that though the offence be committed partly in one 
township and partly in another, the conviction is 
good which states the offence to have been com- 
mitted in one of the townships only : — Held, also, 
that the justices had power to award costs to the 
informer by the conviction in addition to the penalty, 
the 18 Greo. 8, c. 19, ss. 1, 2, being repealed by 
11 k 12 Vic c. 47, s. 86:— Held, also, that under 
the 1 Geo. 1, st. 2, c. l8, s. 14, the conviction is 
not bad for not ordering the net used in committing 
the offence to be immediately destroyed in the 
presence of the cohvicting justices :— Held, also, 
that when the place where the ofience is committed 
is a township maintaining its own poor, such town* 
ship may be considered to be a parish within the 
act, and entitled to half the penalty ; and that the 
venue was right in describing the offence to have 
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been committed in the township of W. Same v. 
Sharpies, Week Rep. 1855-6, p. 207 ; 26 Law Tim. 
Rep. 198. 

BANKKUFTCT AND nrSOLVXNCT. 

CERTIFICATE. >- Genercd principles relating to 
granting and wiihholiling — Falsehood and dishonesty. — 
In the following cue the Coort of Appeal in 
Chanceiy eonndered and stated the principlet of 
the eoort in reference to gnmting of withholding 
certificates to bankrnjrts, yix., that in certificate 
cases the interests of society are to be looked to, 
and the court will ofli n with a Tiew to the public 
interest inflict upon a bankrupt a penalty more 
serere than the case would require if looked at 
with a liew merely to the interest of the parties 
immediately concerned. Per Sir J. L. Knight 
Bruce, L. J. : If a bankrupt is shewn to have been 
negligent, careless^ rash, or improvident in his 
affairs, or extravagant in his expenditure, those 
circumstances are of importance on the question 
whether any certificate is to be granted, and of what 
dass, but, semhU, a certificate will never be granted 
to a bankrupt who is shewn to have been guilty of 
wilfiil fidsehood or dishonesty in reference to his 
creditors or his affiurs. EsjMrte Dobson, In re 
Strong, 1 Jur. N. S. p. 56. 



EXAMINATION QUESTIONS. 
{Hilary Term, 1856). 



PBELDflHART. 

1. Where, and with whom, did you serve your 
clerkship? 2. State the particular branch or 
branches of the law to which you have principally 
applied yourself during your clerkship. 8. Mention 
some of the principal law books which you have 
read and studied. 4. Have you attended any, and 
what, law lectures? 

COMHOir LAW. 

I. Where a party has a lien on goods or title deeds 
as a security for a debt, and such debt becomes 
barred by tiie Statute of Limitations, does the lien 
continue, or is it at an end? 11. How should a sheriff 
proceed, if, after having levied an execution against 
the effects of a defendant, notices are served upon 
him that the goods are claimed by others? m. Can 
the landlord of a house distrain the goods of a lodger 
for rent due from his own tenant ? IV. When a 
verdict has been set aside and a new trial granted, 
and previously to the first trial the usual notice to 
inspect and admit documents has been given, and an 
order fer admission made, is it necessary that fresh 
notice to inspect should be given, and a fresh order 
ibr admission be obtained in respect of the same 



documents upon the second trial? V. What is a 
sequestration as applicable to the recovery of a debt ? 
under what circumstances, and by whom is it issued ? 
and to what species of property does it apply? 
YI. In an action brought under 18 & 19 Vic. c. tl 
(the Act to iadliate the Remedies on Bills of Exchange 
and Promissory Notes by the prevention of frivolous 
or fictitious defences to actions thereon) against the 
acceptor of a bill of exchange, who has not paid the 
bill when due, can the defendant appear and plead as 
in other actions, and if not what sieps must he take 
to enable him to do so? VH. A plaintiff or defen- 
dant having obtamed a verdict out of term, how soon 
afterwards may he issue execution? VIH. The 
vehue in a cause being laid in the county of Surrey, 
and the plaintiff having obtained final judgment 
against the defendant, and being desirous to issue an 
exeention against the defendant's effects in Norfolk, 
can he or can he not issue a/m facias at once into 
the latter county although the venue in the action is 
laid in Surrey? IX. In an action against Skfeme covert^ 
can she enter an appearance by attorney, and if she 
plead coverture and obtain a verdict on the plea, is 
die entitied to tiie same costs as any other defendant 
obtaining a verdict is entitled to, or to any, and 
what costs? X. If an attorney, as attorney fiir a 
defendant, giv« an undertaking to appear for hh^^ 
and then omit to do so, are there any means which 
can be pursued to compel him to ftdfll his under- 
taking, and what are they? JSl, A warrant of 
attorney to. confess a judgment ibr 41,000 having 
been given by two parties jointiy (and not jointly 
and seveniUy)i one of them dies bdbre judgment 
entered up ; can the party to whom tiie warrant of 
attorney was given enter up judgment agamst the 
survivor? XQ. What is the difference betwe^ an 
action of detinue and trover ? XTTI. If the acceptor 
of a bill of exchange refuse payment of it when due, 
is any, and what, step necessary before the holder 
can sue the drawer or indorser? XIV. When a 
contract is not under seal and is made by a party 
acting as agent for anotbe*^ may the person Ibr 
whose benefit the contract is made, sue thereon? 
or must the action be brought in the name of the 
agent who made the contract ? XV. If a sheriff 
remove goods seised by him under an execution 
against the effects of a tenant, after notice that 
half-a-year*s rent is due to the landlord, without 
provision being made for payment of the rent, — has 
the landlord any, and what, remedy against the 
Sheriff? 

CONTETANCINO. 

I. Owner of freeholds and copyholds dies intestate 
and without heirs, who becomes entitled to the 
respective estates? H. Give concisely the words 
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by which an estate m tail male, an estate in tail 
general, and an estate in tail male special, may 
respect iyely be created, m. Conyeyance by 
bargain and sale enrolled, to A. and his heirs, to the 
use of B. and his heirs, in trost tor C. and his heirs ; 
in whoin, nnder snch a conreyance, does the legal 
estate vest? TV. What are incorporeal heredita- 
ment, and by what kind of attorance are they 
usually conveyed? V. What is the signification of 
the term ^' Emblements,*^ and what persons are 
entitled to them? TI. A., by will appcnnts three 
execntors, who all die in his l^etime ; who, on A.'s 
death, is entHled to administer to A.'s will? YII. 
What is the meaning of the terms ^^ Estoppel" and 
'' Escrow?** ym. Estates settled to the use of A. 
for life, remainder to the.use of tmstees for terms of 
years to raise jcnntore and portions remainder to the 
use of the 1st and other sons of A. succesrively in 
tail ; who is entitled to the immediate custody of the 
title-deeds? IX. Can a person legally present 
himself to a liying, the next presentation to which 
he has purchased either in his own name, or in the 
name of a trustee? If not, why not? X. What, if 
anything, is necessary to be done to make a bill of 
sale of chattels good, and under what law or regula- 
tion ? XI. State concisely what provisoes, covenants, 
and powers, are usually inserted in mortgages in fee 
of^ freehold estates. XIL Is there any relation in 
which persons may stand with reference to each 
other which forbids a purchase by either of them 
from the other? Statte instances of such relation. 
Xm. A., seised in fee, sells to B. in fee ; what 
covenants for title are inserted in the conveyance ? 
If A. were a trustee only for sale, without having a 
beneficial interest, would the same covenants be 
inserted, and if not what other covenants ? XIV. 
A person devises his real estate to his heir at law ; 
does such heir take the estate by devise or descent? 
' ^y what law or usage is this mattter governed? 
XV. A., B., and C, are joint tenants of Black Acre, 
tenants in common of White Acre, and tenants in 
coparcenary of Green Acre ; B. dies, leaving A. and 
C. living ; Who on B.*s death will become entitled 
to his interest in the estates respectively, and in 
what proportions ? 

BQumr. 

I. State some of l(e principal subjects of equitable 
jurisdiction, n. In what cases will a court of 
equity relieve against a forfeiture of a lease for 
breadi of covenant, and is there any, and what, 
case in which no relief can be afforded ? m. In 
what cases will a court of equity decree the specific 
performance of a contract relating to land, when 
the agreement is not in writing ? lY . In the case 
of a tenancy for life, without iinpeachment of waste, 



are there any kinds of waste which the court will 
restrain? Y. In what respect does a tenancy for 
life, " without impeachment of waste,** differ' firom 
an estate for life, in the limitation of which those 
words are omitted? YI. Where it is i^prehended 
that a breach of tcust will be committed with regard 
to stock in the public funds, what steps would you 
advise in order to prevent any improper dealing 
with the stock? YII. How is an infimt made a 
ward df court? and what is the effect of it as regards 
the person and property of the infant? YHI. How 
can a trustee relieve himself from the performance 
of his trust? IX. Describe, generally, the several 
modes of instituting proceedings in the Court of 
Chancery, and the nature of the cases to which 
each mode is applicable. X. How is a suit on 
behalf of an infimt or a married woman commenced ? 
and what authority should the solicitor obtain? 
XI. Describe the principal steps in a cause which 
has been commenced by bill. XQ. State the 
different modes in which evidence can now be 
given by a pliuntiff in support of his case at the 
hearing. XIH. What is now the course of pro- 
ceeding in chancery by a creditor, to obtain payment 
of his debt, or by a legatee, to enforce payment of 
his legacy ? XIY. When a suit becomes abated by 
the death of any of the parties, what is the mode 
of proceeding to revive the suit? XY. What are 
the matters of relief which must now be sought for 
by proceedings in the judges* chamber^? 

BANKRUFTCT. 

I. State the principal objects to be effected under 
the law of bankruptcy. H. How is an adjudication 
to be obtained? m. What are the hcU to be 
established in evidence by the petitioning creditor ? 
lY. When, and how, can a trader dispute the 
w^udication against him? Y. State the mode of 
proving debts under an abjudication in bankruptcy. 
YI. How is the property of a bankrupt vested in 
the assignees? YII. Give instances of property in 
the possession of a bankrupt which does not pass to 
his assignees ? YHI. What is deemed a fraudulent 
preference made in fiivour of one of the bankrupt's 
creditors? IX. Are there any, and what, settie- 
ments made by a trader before an abjudication which 
are deemed valid? X. If one of several partners 
becomes bankrupt what is the effect on the other 
partners? XI. In what cases, and to what court, 
may an appeal against the decision of the commis- 
sioners in bankruptcy be made ? XII. When, how, 
and by whom, is the certificate of cbnformity granted 
to a bankrupt? XTTT; What are the general 
grounds on which a first, second, or third class 
certificate, is usually granted ? XIY. If a certi- 
ficated bankrupt acquire property after the a^judica- 
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tion against him, or ^^r hit last ezamination, can 
he retain it in any, and what, drcnmstancea ? XV. 
Can any, and what, proportion of creditors in numher, 
or Talue of debts, bind' the rest to accept a composi- 
tion? 

CRIMINAL LAW. 

L What are ,the usual proceedings on a criminal 
charge up to the time of trial? 11. When may the 
accoaed be admitted to bail? lU. In case of a 
commitment for murder, can the accused be admitted 
to bail? lY. Can any, and what defects in an 
indictment be amended at the trial?. V. Is there 
any, and what, appeal in criminal proeecntions ? 
VI. Describe the offences of larceny and embei- 
alement YIL What is a criminal information, and 
how is it obtained? Yin. What is a writ of 
mandamus? how, and in what cases, may it be 
applied for? Describe the necessary proceedings, 
and how it is to be opposed. IX Are magistrates 
responsible for acts done in their official capacity, 
and are they entitled to any, and what, notice of 
legal proceedings against Uiem? X. What are 
the offences which courts of quarter sessions are 
empowered to try? and what offences may be tried 
and punished in a sununaiy way by magistrates? 
XI. What power do magistrates possess in regard 
to stopping up or altering a. public path?J XII. 
On whom is the liability thrown for repairs of high- 
ways and p)iblic bridges, and are there any, and 
what, cases of exception? XHI. What property, if 
any, real qr personal of the accused, is forfeited on 
a conviction for felony, and from what time does 
the forfeiture take pkce ? XIV. What is the juris- 
diction of a magistrate in cases of wilful trespass on, 
and damage done to land? XV. How can a settle- 
ment uuder the i>oor law be now obtained? and 
what is the law with respect to the removal of pau- 
. pers? 



ANSWERS TO MOOT POINTS. 



No. 106. — Sale hy Auction — Set-off against price of 
Ooodi (vol. 1, p. xiii, and ante^ pp. iii, iv, viii, 

zii, zv). 
This, point has been very well argued on the 
authority of the older cases, but the recent case of 
Bobinson t. Butter (1 Jur. N. 8. 823, and 26 Law 
Tim. Rep. 127) decides the point mooted. The 
Court of Queen^s Bench ruled that an auctioneer is 
in the same position as a factor who sells goods, 
having advanced money upon them, and that even 
a payment to the principal will not affect the 
auctioneer's right to recover the price of the goods, 
unless the consent of the auctioneer be shown. 
—Ed*. . 



No. 21. — Acknowledgment of Deedi &y Married 

Women (ant^^ pp. xiv, ziz, xsduj. 
As the necessity of acknowledgment by. married 
women of deeds purporting to convey any interest 
in land, in tiieir right, was under discussion in a 
recent number of this publication, the result of 
which was a decision in the affirmatiye, it may be as 
well to call the attention of correspondents to the 
fact, that a recent decision of the Lords Justices of 
Appeal, reported in the Times of the 18th of this 
month (which may have escaped notice), has carried 
the point thus much fbrther: that the fact of a 
married woman being a ward of the court of 
chancery, does not empower that court to forego the 
statutory acknowledgment (Field v. Moore and 
Held V. Brown, before the Lords Justices of Appeal 
in Chancery). A. L. T. 

No. 88.— Periofia/ Contracts (ante, p. 237). 
The Court of Chancery would not decree a 
specific performance of an agreement of this kind, 
having no means of carrying it into effect (Bozon v. 
Farlow, 1 Mer. 459). 

£. B. Jaqubs (Handsworth). 

No. Zd.'-Landhrds and Tenants (Farmer) 
(anUy p. 238). 

I should think that the fiumer would be entitied 
to reasonable compensation, though everything 
depends on the custom of the neighbourhood, but 
custom generally gives to the outgoing tenant a 
right to remuneration for tillage (see Woodfall^s 
Landlord and Tenant, 6th edit. p. 680, et seq.). 
The mooter will there find tillage spoken of to 
the effect following : '^ Such a custom is unquestion- 
ably valid, and it has, therefore, been held that an 
usage fi>r the off-going tenant of a ikrm in a par- 
ticular district to bestow his work, labour, and 
expense in manuring, tilling, fidlowing, and sowing 
according to the course of husbandry ; and for the 
landlord to pay him a reasonable compensation in 
respect thereof is a valid and reasonable custom." 
It is before stated that this is so ^* because the 
benefit derived therefirom is considered to extend 
to a series of subsequent crops ; therefore, in reason 
this seems to apply with equal force as well to the 
simple improvements of a fiurm as to a system of 
tillage through which the land is enriched, but of 
course qiuch will depend on the particular custom 
pf the district in which the property in question is 
situate. I also feel inclined to the idea that the 
fiumer ought of right to be remui^erated for his 
outlay in draining (see Idem, 583). It may be • 
well, however, to observe that anotiier reason why 
tillages are allowed is that the land must of necessi^ 
be fidlow and unproductive for one year. The 
mooter docs not state whether the dressings of 
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bones, Sec, were applied when the land was Al- 
lowed; if so, this would tell (did the enstom prevail 
much in favour of the farmer), though it cannot be 
denied but that if each fbrmer were allowed to 
drain and improve his land as much as he wished, 
and to receive compensation therefore on his 
removal, the effect would be in some cases, most 
mischievous to the landlord. Boitan Clivfe. 

No. 40. — Appointment of new trustees, 

I cannot agree with Mr. Edwin in his constructioB 
of this trustee clause. The proviso in question 
first anticipates a possible contingency, namely, that 
** of T. W. T. and J. T., or any trustee to be 
appointed as thereinafter mentioned dying, or being 
desirous of being discharged, or refusing, or becoming 
incapable to act,** and then proceeds to prescribe 
the steps to be taken on the happening of such 
contingency, viz., ** that then and so often the said 
Eliza T. may appoint any other person to^be trustee 
in the stead of the trustee so dying, or desiriug to be 
discharged, or refusing, or becoming incapable to 
act.** It will be observed that the latter, and enabling 
part of the proviso refers to the contingency as that 
of ** the trustee so dying, &c.** This clearly cannot 
refer to ^* the trustee to be appointed as thereinafter 
mentioned.'* The question remains : — ^Who is the 
trustee referred to ? A satisfactory answer may be 
found by regard had to ihe contingency evidently 
contemplated and intended to be provided for, 
namely, the death of either of T. W. T. or J. T. 
And this, I think, is the construction a court of 
equity would apply, changing this diqunctive *' and *' 
between the names of the trustees tp the copulative, 
'*or** (in accordance with the evident intention), 
a contingency being thus created, upon* which the 
enabling part of the proviso will be able to operate. 
I think, therefore, Mrs. T. has power to appoint^^a 
new trustee in the place of the one going to the 
Crimea. Abthur L. Tbotman. 

No. ^.^Tacldng Mortgage (anU^ p. 288). 

There is not a doubt but that the &ct of the same 
solicitor having been concerned for all parties, will 
imply constructive notice. Mr. Smith in his 
Manual of Equity Jurisprudence says : — ** To con- 
stitute constructive notice it is sufficient if it is 
brought home to the agent, attorney, or counsel 
in the same transaction or in one immediately 
preceding,** and again "where the mortgagee has 
at different times employed the same solicitor in 
effecting different incumbrances upon the same 
estate, and the incumbrancers have employed the 
mortgagor*s solicitor in the several transactions, 
each of the puisne incumbrancers is affected with 
notice of the prior incumbrances ** (5th edit. p. 83). 

Therefore, in this case the constructive notice of 



C.*s mortgage of 1806, prevents B. tacking ^^ 
mortgage of 1809 to that of 1804. 

E. R. Jaquks (Handsworth). 

No. iS.—Tackiitg Mortgage (ante^ p. 288). 
It is laid down by Sugden (see Sug. Vendors and 
Purch. vol. 1. 7, and voL 2. 279), and other 
authorities, that notice to the counsel, attorney, 
solicitor, or agent of a party is notice to himself: 
Provided, it be given in the same transaction — 
which proviso seems to exclude the case in hand 
from the operation of the rule. In a recent case, 
however, exactly in point (Hargreaves v. Rothwell, 
Bythewood by Jarman, voL 5, 489), Lord Langdale 
held that, in order to exclude the rule, it ia not 
sufficient that the transactions are distinct (as in the 
present case), they must also be separated by such 
an interval of time, as to exclude actual or presumed 
recollection. This decision has been followed, and 
the case, therefore, stands thus: — If the solicitor 
should coi^ess a recollection of the mortgage to 
C, or the interval of time be considered sufficienUy 
short to support a presumption of such recollection, 
B. having no equality of equity with C. would lose 
tiie benefit of his legal estate, and the parties would 
be in tiie same position, as if due notice had been 
actually given — *' Quia prior in teuipore, potior est 
injure.** A. L. Trotmak. 

No. 43.— -TocHnjf Mortgage (ante^ p. !23B)« 
I presume B., the first mortgagee, ^ have had the 
legal estate; if so, he could tack his subsequent 
charge of 1809 to his origmal security of 1804, 
having no notice of the incumbrance of 1805 ; but if 
the mortgages had been equitable merely, and tiie 
legal estate outstanding in a third person, tiie 
omission of C. to give notice to B. would have 
conferred no priority on him (B.) in respect to a 
subsequent charge, but I am doubtinl as to the same 
solicitor having been employed in all tiiree transac- 
tions, whether any case has been decided as to this 
being sufficient notice (Jarman and Bythewood*s 
Conveyancing, vol. 6, and Archbold, voL 2). 

XT.B. (Hadleigh). 
No. ^.^Taching Mortgage (ante^ p. 288). 
In this case, as one and the same solicitor was 
employed by all parties, the mere fact of his knowing 
of the mortgage to C. at the time he drew up tiie 
second mortgage to B., would I imagine, in equity, 
be considered a sufficient notice to B., and therefore, 
C.*s mortgage would take priority over the second 
mortgage of B. (Newstead v. Searles, 1 Atik. 265 ; 
Le Neve v. Le Neve, 3 Atk. .646; 1 Vei. 64, 
Brotherton t. Hall, 2 Vem. 574 ; Ashlegr v. BaiDse, 

2 Yes. 868 ; Maddox v. Maddox, 1 Y^. 61 , Tun- 
stall V. Trappes, 3 ^m. 301 ; Kennedy v. Green, 

3 Myl. and Kce. 699). Hubert Wood (Yeovil). 
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MOOT POINTS. 



No. U.'-Matten of Record. 
It if desii^ to know wbst documents are termed 
matten of record— or, in other words, what docu- 
ments are those which a pnichaser cannot require 
attested copies of. J. G. B. Edwin. 

No. b5.— Merger. 

A. is possessed of a leasehold house for a long 
term, and leases it for 21 years at a rack rent to B. 
B. afterwards takes an assignment of the term firom 
A. for a Talnahle consideration. Does B.*s lease for 
21 years become eztmet, and mexge in the larger 
term? Or is it necessaiy that a surrender <^ it 
should be executed by A.? J. G. B. Edwin. 

No. be.—Sak iy Cestui que Trust under Witt— 
Joinder of Trustees. 

A. by his will ga^e and bequeathed the rents, in- 
terest, and profits, of the whole of his estate, both 
real and personal, unto his wife during her natural 
life, and after her decease gave the whole of his 
estate as aforesaid, both real and personal, unto 
trustees, to hold unto the said trustees and the heirs, 
ezcentors, and administrators of such suxriYor of 
them, upon trust, and firom the rents, interests, 
profits, and yearly proceeds of his said rtsl and per- 
sonal estate, upon trust, and testator did thereby will 
and direct that ihey his said trustees should cause 
his youngest duld (naming her) to receive a suitable 
education at the discretion of his tnvtMs afbre- 
named, and the rest and residue of the rents, in- 
terests, and profits, as aferesaid should be equally 
divided amongst all his children (naming them), and 
when the youngest of his surviving children should 
attain SI years (which event happened in the life 
time of the mother)^ testator willed and directed 
that the whole of his estate, both real and personal, 
and every part thereof as aforesaid, be divided 
amongst his said children living at that time, their 
hdrs, executors, and administrators, equaUy, share 
and share alike, as tenants in common. 

One of the diOdren wishes to sell his share — are 
the trustees necessary parties to the conveyance to a 
purchaser? W^. M. 

No. b7.-^nnexaiion of Freeholds. 

A. who is tenant of a house (and who is under 
notice to quit), finding that one of the walls of a 
room in the house is very damp and likely to be in- 
jurious to his health, covers the wall with sheet lead, 
and then papers over the lead (the room was a 
pi^mred one). Will A. on quitting the house be 
entitled to the lead as a moveable fixture? Or, will 
the leadibe considered as annexed to the freehold? 
See Coote on the Law of Landlord and Tenant p. 
285. O. H. Clouoh (Worksop). 

No. ^ (Vol. IL) 



No. 58. — Cont^oiics Stamp. 

JL has purchased an esute of B. for £410, which 
estate is sulyject to an annuity of £20, to a person 
aged 64. There are also two mortgages on the 
estate fer £250 and £50, which will be paid out of 
the purchase-money. What stamp is required for 
the conveyance ? F. R. S. 

No. 59. — Effect of dte Insertion or Non-insertion of 
a Consideration in a modem Assurance. 

A. in consideration of £20, conveys to B. (with- 
out any declaration of uses). Does B. take at the 
common law, or under the statute? I was at first 
inclined to think he took at common law, on the 
ground that the modern conveyance by grant was 
substituted for the old common law modes of assur- 
ance (in which a consideration was unnecessary until 
the interference of equity, in contradistinction to a 
covenant to stand seised snd bargain and sale, which 
were the creatures of equity), snd therefore, that, 
though the absence of any consideration was filial, 
so fer as any estate purported to pass to the grantee, 
yet its appearance merely gave the sanction of equity 
to the deed, and did not alter the nature of the estate 
taken. In reading " Burton's Conveyancing,'^ how- 
ever, the following dictum of Lord Baoon (cdn- 
fixmed, so far as applies to the present case, by Mr. 
Burton, and sanctioned by some cases) struck me as 
jJbrding the means of testing the aoenraey of my 
opinion. He says (Burton, 44) : ** That where the 
party seised to the use and the cestui que trust is 
one person, he never taketh by the statute, except 
there be a direct impossibility or impertineney for 
the use to take effect at the common law." If, then, 
A. (without consideration) conveys to and to tiie use 
of B., B. is in at the common law; and why? 
Simply because there is no declared seisin of one to 
the use of another upon which the statute can 
operate, and the consideration, which alone is capable 
of raising such a use grounded on the seisin of the 
grantor, does not make its appearance. But if A., 
in consideration of £100, conveys to and to the use 
of B., B. b clearly in under the statute (this being 
the common mode of limitation at the present day), 
and this fact has led me to change my mind on the 
question mooted, as showing that the consideratioii 
in a grant is not a mere equitable cheque put upon 
alienation, but In feet the very soul of the convey- 
ance, raising a use in the grantee founded on the 
seisin of the grantor, a seisin of one to the use of 
another, which is all that the statute requires in 
order to execute the use. I think then that B. clearly 
takes under the st;ttute, bqt I should be glad to hear 
a di&rent view of this point, as the surest way of 
coming to a right conclusion. 

A. L. TnOT&iAx. 
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No. 60.'--Underlease by a Lessee for Years^Nects- 
sity of Entry by the Underlessee. 
A. (lessee for years) underleases to C. to the use 
of B. or to and to the use of B. B., in either case, 
is in at the common law, for there is no declared 
seisin to a use upon which the statute can operate, 
and the reservation of the rent (considered as the 
consideration) cannot raise a use grounded on the 
seisin of the lessor, for he is onljrpossessed. Entry 
would seem, therefore, clearly to be incumbent on 
B., who, until such entry, would have only an 
interesee terminu Will any correspondent inform me 
whether entry is in such a case usual, and, if not, 
how it is avoided ? A. L. Tbotman. 

No. Si.— Construction of the Statute of Uses, 

A., for valuable consideration, conveys to B. in 
trust for G. Will C. take the legal or equitable 
estate ? The mooter thinks he will take the legal, 
this being a case within the letter as well as the 
meaning of the statute : within the letter, for the 
statute provides in terms for the case of one person 
** seised to the use, trust, or confidence of another 
person ;** and within the meaning : for such a trust 
would, I apprehend, have been enforced in equity 
before the statute, and it was for the conversion of 
•uch equitable estates into legal estates that the 
statute was passed. A. L. Trotican. 

N6, 62. — Divorce h VincuUs Matrimonii — Whether it 

causes the Bevival of a Will made by the Wife 

before 3£arriagef 

A. (a feme sole) makes a will, and marries, by 
which marriage the will is revoked. A divorce k 
vinculis matrimonii subsequently takes place. Will 
such a divorce operate as a revival of the will ? The 
mooter thinks it will not, the case being apparently 
governed by the express words of the 1 Tic. c. 26, 
B. 22, ** That no will or codicil, if revoked, shall be 
revived otherwise than by the re-execution thereof, 
or by a codidl executed as the act requires, and 
showing an intention to revive the same. 

A. L. Tbotbcan. 
No. ^.— Chief 'JRent 

In the year 18S5, A. B, conveyed to trustees in 
trust, kc. (inter a/ta), ** all that fee-farm or chief-rent 
arising to him, the said A, B., his heirs and assigns 
out of or from the constabulary or township of B. as 
in right of his manor and paid by the constable for 
the time being of the said township of B. at Michael- 
mas in every year." 

The rent has been paid by the township from the 
year 1835, down to the last five or six years, and 
since this time, they have been frequently applied to 
for the same, but refuse paying on the grounds that 
the trustees cannot show a good title. 

It appears by the 4 Geo. 2, c. 28, s. 5, to be ne- 



cessary to prove that payments were made between 
the year 1711 and 1781 to esUblish a right to dis- 
train, which unfortunately, cannot be complied with 
in consequence of the rent-roll being lost or des- 
troyed for those periods. 

Can any of your readers inform me, whether it is 
posrible to establish the right of the party who la 
desirous of seeking relief without proving the 
payments as enacted by the above statute; and if 
any cases on this head have been decided?' 

J. B. (Leek). 
No. 64. — Limitation upon a failure of issue. 

A. by his will dated in 1826, devised real estate 
to his son C. and his heirs, and in case his son C 
should die without living issue, then over to hia 
testator's eldest son B. his heirs and assigns for ever. 

Under the above devise, what estate does C. take? 

A SUBSCSIBSS. 



soLicrroBs and articled clerks. 



1. — Service with London Agent 

By the 6 & 7 Tie. c. 78 s. 6, «ti articled derk is 
entitled to spend one year out of his five with the 
London Agent. 

Can you inform me whether such year must be 
consecutive,.or whether it may be spent at diflereni 
times during the whole term? M. F. B. 

(It is usual for the period above referred to, to be 
consecutive, but there does not appear to be any 
necessity for its so being; at the same time it would 
not suffice to make up the whole year with seven? 
short periods, but we should think that six months 
might be served at one portion of the articles and 
the other six months at a difierent time.] — Eoe. 

2.— Articled Clerk acting as Agent for Conqnuiy. 

If an articled clerk be appointed agent for an 
assurance company, and acts in that capacity fi»r the 
transaction of the business of the office in a particular 
locality, receiving a remuneration for his trouble, by 
commission, will the appointment and acting be such 
an employment or business as is prohibited for him 
to engagi in, so as to affiect his articles? And must 
he, if appointed, reflrain firom acting in ioeh office 
until admitted, premising that the i^pointment will 
then be of use to him in his business. 

An AsnoLBD Clxbx. 

[If the business for the office be transacted after 
office hours, there can be no oljection to the appoint- 
ment ; nor if it be done within office hours, and 
only occupying a small portion of time, and being 
transacted with the assent of the' solicitor. Other- 
wise, such an appointment and employment would 
be objectionable, and endanger the service under the 
articles, and the clerk would do well to postpone' the 
appointment until after he is admitted.]— Eds. 
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DEFECTS m BANKRUPTCY LAW. 



Wb are tlirettened with alterations in the bankruptcy 
laws in eonseqaence of the defects which have been 
fi^iind to exist in the law even under the improved 
provisions of the Consolidation Act, 1849. Among 
the most sensible of the observations on these defects 
are those made by Mr. M. D. Lowndes, of Liverpool, 
and as much useful information as to the existing 
law and practice is to be found in those observations, 
we present some extracts therefirom. 

ArreMi of dehian. — ^At present, our law admits 
only of the seianre of the person after judgment 
recovered, or under an order in the nature of a 
judgment, except where the debtor manifests by 
some overt act, his intention to abscond, and then 
X^ermits a judge of one of the superior courts, or a 
judge of the bankruptcy court, or a judge of the 
county court, on special fects laid before htm by 
affidavit, showing the debt, and the evidence of the 
debtor's intention to abscond, to make an order for 
the debtor to be arrested or held to bail. And the 
same act which abolished arrest on mesne process, 
advanced the creditor's remedy by permitting a 
judgment creditor to attach valuable interests in 
joint-stock companies, which could not be seized by 
the sheriff at common law. And the Common Law 
Procedure Act of last sesrion permits the attachment 
of debts owing to the debtor. 

NoaitackwieiUo/ good^-^Bankmptey.'-Bui if the 
inquiry be made, whether all has been done for the 
creditor whi«h in reason and justice ought to be 
accorded to him, I venture to think not. I have 
known a person absconding by one vessel, and 
▼aluable goods he was removing from the country 
shipped by a subsequent one ; the creditor arriving 
too late to arrest the debtor, but in sufficient time to 
identify goods in the course of shipment on the 
debtor's account, but unable to take any step to 
detain the goods. It might be supposed that the 
Court of Bankruptcy would, at all events, be assisting 
to the creditor 4o seize the goods in such a case. 
Under any properly prepared code of bankruptcy 
no doubt such a remedy would be provided, by 
making each district court ancillary to the court 
where the trader debtor resided or carried on 
business ; but the Bankruptcy Act of 184^, whilst it 
permits, by the 21 st section, one court to be auxiliary 
to another as to proofs or examinations, only permits 
them on a request in writing from the court to be 
assisted, and a commisioner has no jurisdiction to 
declare an absconding debtor a bankrupt, unless he 
has resided or carried on business within his district ; 
and in the instance I have referred to, the trader 
had not resided or carried on business at all within 
the district of the court where the goods might have 



been seized. But the creditor ought to have some 
redress in such a case, as well against a trader as 
against one not in trade, because an absconding 
debtor might not be a trader, and might leave goods 
or property behind him which ought to be available 
for the payment of his debts. 

Service of proeen abroad, — ^It may be said that 
the act for the amendment of the law of 1852 has 
facilitated the remedy where the debtor goes to 
reside abroad, by permitting the creditor to issue 
process, and to serve his creditor abroad. This is, 
no doubt, the intention of the act, but it is so fenced 
round with forms (I do not say improper ones), and 
such is the difficulty of getting a foreign agent to 
attend to the instructions transmitted to him, in 
addition to the difficulty of finding out the residence 
of a debtor who has gone abroad with the intention 
of avoiding his creditors, that the act I have last 
referred to can be seldom made practically available. 

Attachment of goods, — ^Besides, a debtor residing 
abroad may owe money in England, and his creditor 
might find goods or property in England which 
ought to be available for tiie payment of his debts, 
and yet he .might not be able to make him bank- 
rupt, either from want of proof of trading or of an 
act of bankruptcy, so that, without an alteration of 
the law, such goods or property must remain un- 
molested. I would, therefore, suggest that where 
the goods or property of a debtor, non-resident in 
England, can be found, some process, analogous to 
the foreign attachment of the City of London, to the 
arrestment of ScoUand, and to the attachment of the 
United States, and some modification of which I 
believe common to most of the states on the con- 
tinent of Europe, should be issuable at the instance 
of an English creditor under safeguards to prevent 
abuse. I have here only advocated the change of 
the law by permitting goods or property to be 
seized by initiatory process where the debtor is non- 
resident in England; I am not yet prepared to 
argue for its being the common mode of procedure 
in the first instance. I once inquired of a friend 
resident in Glasgow, much mixed up with the branch 
of law on which I am addressing you, whether, if 
he had the 'power of legislating for Scotland, he 
would repeal or continue the law of arrestment ; his 
answer was, **We are now accustomed to arrest- 
ment, but if the law of arrestment were not inter- 
woven witii our law of procedure in general, and 
become part of our system, I should pause before I 
introduced it, because of the great commercial in- 
convenience occasioned by the arrestment of balances 
in bankers' and merchants' hands." The making 
of such a law for England is desen'ing of great con- 
sideration. It would be very useful in certain cases, 
but it would be by no means an unmixed good. Jn. 
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Addition to which, one of our most learned judges 
was appointed about three years ago, a commissioner 
to receive evidence, and report on the practicability 
and desirableness of assimilating the commercial law 
of the three kingdoms, and he has been pursuing 
quietly and unostentatiously, but I believe most 
praiseworthily, this most eompreheftsive and useful 
inquiry, which will necessarily embrace the pre- 
ference to be given to the Scotdi or English systems 
of procedure. One conclusion seems to be irresist- 
ible, whether indentity of law can be accomplished 
for the three kingdoms or not, that in each kingdom, 
and in every part of each kingdom, the law should 
be uniform— there should not be one mode of pro- 
cedure applicable to balances at Childs* in Fleet 
Street, which may not be put in use as to balances, 
at Twinings* or Coutts' in the Strand. If it is good, 
it should apply everywhere; if not beneficial, it 
should cease altogether. It cannot be right that 
there should be a different remedy for creditors 
where the goods of their debtors are found in 
Lbndon, Bristol, or Exeter, than if found in Man- 
chester, Liverpool, Birmingham, Hull, or New- 
castle. 

Registry of judgments — DifficttUies arising cut of, 
— ^The fadities with which judgments ca|i now be 
obtained in ordinary cases of debt give no cause for 
complaint of trouble and ezpeAse of intermediate 
proceedings, but this very facility, as to judgments, 
leads necessarily to their registration in greater 
numbers, and as these become encumbrances affect- 
ing the tide to real property, it is an object worthy 
of consideration whether, without iiyury to the 
judgment creditor, purchasers could not be, by a 
summary and inexpensive method, relieved from 
the entanglement of several mortgages and of many 
judgments. If, on the sale of property greatly 
encumbered by mortgages and judgments, the 
purchaser were permitted to take out a summons 
from the Master of the Rolls, or any of the Vice- 
chancellors, against the seller, to show cause why 
the purchase-money should not be paid into the 
Bank of England, to the credit of the Accountant- 
General in Chancery ; to the joint credit of the 
sellers and encumbrancers of such and such a pro- 
perty, or other distinctive title , and if no sufficient 
cause were shown, if the court were empowered to 
make the order on such summons, and it were 
enacted that the Accountant-GeneraVs certificate of 
payment of purchase-money should be a discharge 
from all encumbrances as to such purchaser, it 
would afford one of the great facilities rendered by 
the Encumbered Estates' Act in Ireland, without 
any additional machinery, as the Court of Chancery 
could, at a light expense, settle the equities between 
the seller of th6 property and the various incum- 



brancers, a proper subject of inquiry between them, 
but with which the purchaser has nothing to do. 

Every debtor in insolvent or doubtful cir- 
cumstances should be encouraged to make an 
early revelation of his affairs to his creditors, and 
the creditors should meet their debtor's approaches 
by sympathy and forbearance, and even assistance, 
where practicable. But to effect so great a good, a 
considerable change will be necessary in the law ; 
the debtor must have time to consult with his cre- 
ditors, without being visited with proceedings ostensi- 
bly to make him bankrupt, but often merely to 
extort from the debtor, or his relations or creditors 
(for creditors are sometimes needlessly alarmed at 
tiie supposed consequences of bankruptcy to their 
own interests), terms advantageous to themselves, 
quite regardless of the equitable arrangement which 
ought to be made when a debtor cannot pay all in 
full. And I regret to say, that instances are by no 
means wanting among members of our professioo of 
encouragement of hard-hearted or avaxidous cre- 
ditors, and who, being known to have unlimited 
influence over clients being creditors, have insisted 
on large sums being paid to them, nominally as 
costs which they had incurred, or which they might 
have derived from the prosecution of a bankruptcy, 
but really as bribes for prevailing on their clients to 
come into terms of arrangement. This conduct is 
disgraceful to a liberal profession, and I trust thai 
it will be denounced by every member of it wherever 
attempted. 

The Banhrt^iey CoMoUdatinn Act defeeHce and 
should be revised, — ^The master grievance of the 
law of debtor and creditors as a body is, as it 
seems to me, the Bankrupt Act of 1849. I do not 
mean to say that many of the changes introduced by 
it are not very useful ; on the contrary, I think the 
giving of original jurisdiction to each district court a 
very salutary improvement, but there has been no 
act of Parliament since I entered the profession, 
now more than thirty-five years ago, which has 
occasioned so much doubt and difficulty in its con- 
struction, and which, I believe, mainly arises fix>m 
these circumstances :^In 1848 and 1849 a committee 
of the great wholesale houses in England, a numer- 
ous and wealthy body, and, perhaps, containing the 
largest number of sellers on credit, sat in London, 
to obtain from the Government of the day such a 
bankruptcy code as would remedy the grievances of 
which they as a body had most to complain. This 
influential body won over the energy of Lord 
Brougham, and under his auspices, in the session 
of 1849, a long bankruptcy bill, broken up into 
divisions and subdivisions, was presented to the 
House of Commons. The clauses of the biU were, 
it is believed, from many hands, some not skilled in 
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Parliamentary draftsmanship, nor even versed in 
the language of the acts of Parliament. However 
this may be, the bill being introduced, and so sanc- 
tioned and backed by the influence of the standing 
committee to which I have referred, the Govern- 
ment of the day felt under an obligation to do 
something ; and when the session was fiur advanced, 
a select conmiittee i^as appointed to receive evidence 
on the whole subject of the bankrupt law. To them, 
of course, the bill was referred, the then Attorney- 
General, now the Lord Chief Justice of the<Common 
Pleas, being appointed chairman. A vast body of 
evidence was received, occupying till a very late 
period in that session, which would have required 
much time to arrange and deal with properly, but 
the Government being determined that a bankruptcy 
bill should be passed, having been defeated on a 
division on the question of its postponement, the 
ill-digested and incoherent mass forming the Bank- 
ruptcy Consolidation Act, 1849, was the result, the 
difficulties and perplexities of which, instead ofbeing 
alleviated by time, only become more apparent each 
succeeding term. I trust a memorial will be pre- 
sented to the Lord Chancellor, praying his lordship 
to have the Bankruptcy Act of 1849 submitted to the 
three gentlemen (whom his lordship has appointed 
to revise and consolidate the statutes On important 
branches of the law), as being one requiring revision 
more urgently than any other, and with instructions 
to remodel and build anew a statute of bankruptcy, 
having regard to the evidence taken under the late 
commiaaion, as weU as to that before the committee 
in 1849, and where the draftsman shall not wilfully 
change or ignore what was useful and intelligible in 
the act of 1826, and in which new matters shall be 
expressed in plain and intelligible, and not in inco- 
herent and ooi.tradictory terms, like many portions 
of the act of 1849, and particularly the clauses as to 
arrangements by deeds. 

Arrangement clatises. — It is on account of the ope- 
ration of these clauses, the defenceless state in which 
the arranging debtor and his creditors are left, that 
important changes are here necessary. Debtors 
must be induced to make known early their actual 
position to their creditors, and the debtor and his 
creditors must have time to meet and concert 
measures for their mutual benefit, unmolested by 
the machinations of litigious and sordid persons, due 
care being taken in the meantime that the property 
of the debtor is adequately protected, and I venture 
to think that by a modification of clauses already 
existing in the Bankrupt Act, this great boon to 
debtors and creditors might be afforded. The 
clauses in the act, as to arrangement by deed, origi- 
nate with eminent solicitors in the city, but these 
underwent alterations in their progress through the 



two Houses, as is shown by Mr. Lavie^s letter to the 
last Commissioners on Bankruptcy, from which 
arose their ambiguity and obscurity ; nor shall we 
ever be free from difficulties of this nature until 
Parliamentary draftsmen are employed and paid for 
by the State, to whom the preparation of all public 
bills shall be entrusted, and to -whom, alao, all 
amendments, whether by substantive clauses, or by 
omission from or addition to the bill as originally 
drawn, shall be referred. But, undeniably, under, 
any scheme, the rights of creditors must be duly 
considered ; and it is conceived that under the ar- 
rangement clauses under the control of the court, 
and the clauses aaXo airangement by deed, it was by 
no means considered what a large portion of the 
debts of conmierce are owing on bills of exchange, 
and which are constanUy changing hands before they 
are at maturity, so that, under both modes of 
arrangement, impossibilities are required frt)m the 
arranging debtor. Thus, by the 213th sec. under 
the arrangement clauses under the control of the 
court, notice of the private sitting is to be given 
in writing to every creditor not less than fourteen 
days before the same is held, such notice to be sent 
by post addressed to every creditor at his last known 
place of business or residence. Let any genUeman 
ask himself how this is to be done as to any merchant 
in extensive trade, two-thirds of his debts probably 
being represented by bills of exchange, and the 
other one-third being due to home and foreign 
houses ; Very many of the bill-holders must neces- 
sarily be unknown for service, and the foreign cre- 
ditors could not be served except after a great con- 
sumption of time. And where an extensive merchant 
wishes to obtain relief under the arrangement clauses 
by deed, he is met by the 235th section, making the 
arrangement a nullity as to all creditors who have 
not notice of the arrangement, and exacting from 
the arranging debtor, in a preliminary proceeding, a 
minuteness of information which he is not required 
to furnish under bankrupitcy itself. 

Umry laws repeated — Effect of, — The total repeal 
of the usury laws has just been effected ; their re- 
enactment is, therefore, at present an impossibility, 
even if it were desirable. It is, therefore, proper 
to consider the right of the creditor to dictate any 
rate of interest, however extravagant, as the setUed 
law of the land. But any one who has noticed the 
proceedings in the Bankruptcy and Insolvent Courts, 
since the usury laws have been progressively 
relaxed, must have observed the profligate rates 
of interest which debtors have ' engaged to pay, 
and which, in many cases, they actually paid for 
loans, some absolutely reserved, in other cases 
conditionally, in case of default in pa3rmeht of the 
principal at the ap^iointcd day. Prudent traders 
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my, that £10 per cent, upon the capital turned 
over in the course of a year is all that can properly 
be calculated upon, one year with another, after 
due allowance for expenses of trade and bad debts. 
If this be a just calculation, the trader who exceeds 
that rate of interest commits a positive iiyustice 
to those creditors who trust him with goods or 
money at ordinary rates of interest ; and although 
I do not wish to add to the pens! character of the 
statute of bankruptcy, yet I think that as the 
lender cannot now be yisited ftr any extortion or 
oppression in his dealings with a necessitous bor- 
rower, the latter should be subject to a depriration 
or some suspension of certificate, if he wastes the 
substance of his creditors in loans, at interest above 
a fixed rate, at all events so long as losses by 
gambling or by stock-jobbing are so seriously 
visited by the Bankmpt Act. 

Smttmaning debtor. — ^The clauses in the Bankrupt 
Act, which are found most useful in obtaining 
payment of debts firom reluctant traders, are those 
relating to bankruptcy notice and summons, that 
is, section seventy-eight and following clauses. But 
these sections contain many anomalies, which it is 
to be hoped will be corrected on any revision of 
the bankrupt statute. For instance, the place of 
residence of the trader, not the place of^ carrying 
on business, is the criterion as to the jurisdiction 
of the district court of bankruptcy. The words 
of the 78th section are, *^if the creditor of the 
trader shall file an affidavit in the court in the 
^district in which such trader shall reside, &c. ;" so 
That if a debtor carry on business in Birmingham, 
but reside, that is, sleep, according to the con- 
struction of residence, in the cases oh the poor 
laws and parliamentary registration, within the 
jurisdiction of the Bristol court, a creditor must 
resort to the Bristol court to proceed against him 
by trader debtor summons. Hien suppose a firm 
of three partners with three houses, one in London, 
one in Manchester, and one in Liverpool, and a 
partner resident in each, which of the three courts 
would have jurisdiction against the other two, for 
their residence and usual or last known place .of 
abode or business are not within the other's juris- 
diction? It may be said, that for the relief of the 
creditor those clauses should be liberally construed, 
so as to give any of the three courts jurisdiction* 
It may be so said ; but on the other hand it is usual 
to consider those parts of the bankrupt statute 
creating acts of bankruptcy as penal, and, therefore, 
to be strictly construed. Supposing however, that 
each court has jurisdiction as to all the partners in 
the case I have mentioned, what would be the 
effect as to a partner resident in Scotland? If he 
were served there, could an English district court 



of bankruptcy adjudge him bankrupt? Surely 
reason and convenience dictate that the district 
court which contains the place of busmess of any 
one of the three houses should have jurisdiction 
over all the partners of the firm, and that personal 
service of the sommons on any partner within the 
three kiugdoms should be good service. It oninot 
be wrong to make the place of buaineBs of a trader 
of more importance than his place of dweUing, 
especially as the very name of ^^hoHkn^^ is 
derived fixmi the desertion of the trader's place 
of business. 

THE ACTS OF THE LAST SESSION, &c. 



Cnmmal Justice Act-— Bills of Exchange Act^- 
Shortening intervals between assizes— CharitaUle 
Trust Act— Religious WonSap Act — Defamation 
Jurisdiction Act-— Defects in Law of Evidence — 
2^10 of Reconcilement. 
It may be useful to the busy practitioner as well as 
the mere student to have his attention called to some 
of the measures of the last session^ especially as 
some attempts will be made in the present session to 
extend or amend some of them, and we avail our- 
selves for this purpose of some observations con- 
tained in a letter firom Lord Brougham to Lord 
Badnor. 

Criminal Justice Act [oiKe, p. 128].— The Criminal 
Justice Act, if it does not remove, goes ftr to 
remove, effectually and safely, a very great defect 
in our procedure. The ncocsaity of committiDg all 
persons, charged with the most trifling crimes, to 
either assises or sessions, together with the long 
interval between the holding of these courts every- 
where except in the metropolitan counties, produced 
the greatest hardship to prisoners and serious 
inconvenience to the country. Many persons were 
thus kept in gaol, and exposed to all its contamina- 
tion, who, upon trial, were acquitted. Many were 
brought to the assizes or sessions, who pleaded 
guilty upon their arraignment; yet the expense 
of the prosecution had been in part undergone, 
and jurors and witnesses summoned, and what is a 
&r greater evil, the previous imprisonment of those 
convicted was either overlooked, and their punish- 
ment was thus unduly increased, or it was taken 
into the account- on considering of the sentence, 
and their punishment lost part of its effect, because 
it appeared less than it really was. Nothing, 
therefore, could be more fit than giving the magis- 
trates at petty sessions authority,' in such cas es, to 
take pleas of guilty, and to convict summarily 
where the accused preferred being tried at once, 
the entire ^option being in every, instance left to the 
prisoner, of being tried in the ordinary way at 
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sesrions or aaozes. The benefits to be fiurly ex- 
pected from tbiB act may be estimated hy a return 
moTed for wldle it was in progress. It appeared 
that of the eighty-two prisoners tried mt three 
quarter sessions, fifty-two either pleaded guilty 
or were tried for offences which would have been 
dealt with at pet^ sesdons had the act then been 
in operation. 

Bait of Exchange Act [on/s, pp. 69—65, 197—199, 
222 — ^228]. — ^The next measure which may be 
mentioned to rebut the assertion that nothing was 
done last session to amend the law, is the Bills of 
Bzehange Act England alone of alL other com- 
merdal countries suifered the debtors on bills and 
■otes to CTsde the payment which under their han-'s 
they had promised on a day certain, and to give 
their creditors, whose money they admitted having 
receiYed, a lawsuit instead of payment. At the 
earnest desire of the mercantile bodies all oyer the 
^eonntiy, represented by their delegates in the great 
conference held November, 1852, a bill was brought 
in to assimilate the Scotch and English law in this 
re^ieet, the Scotch being that of aU foreign countries ; 
audit passed through the Lords with the cordial 
support of the Chancellor and Chief Justice, both in 
1854 and in last session, Ibe Chief Justice giving as 
an illustration of its necessity, that he had on the 
morning of the same day tried at Guildhall fifteen 
cases on bills and notes, in every one of which there 
was either a sham defence or no defence at all, so 
that all originated in the design of merely delaying 
the performauce of the party's written engagement 
In the Commons, where this bill was now sent 
for the second time, another was presented by 
Mr. Keating; it was much less efiectual no doubt 
but still a great improvement of the law. A select 
committee fbrther amended it by adopting the most 
essential provision of the Lords' bill ; and it happily 
passed both Houses and received the Royal Assent ; to 
the great discomfiture of two classes, those who are 
averse to paying their just debts, and those who view 
with an evil eye all restraints upon an unlimited issue 
of paper, including of course accommodation bills. 

Shortening intervals between assizes and sessions, — It 
is to be hoped that a more effectual measure will 
be carried next session, when it may. also be ex- 
pected, but with still greater confidence, that the 
chief defect in the Criminal Justice Act, will be 
supplied by pasring the bill which the Chancellor 
brought in, and which was universally approved by 
the lords, for shortening the intervals between 
assize and assize, session and session. Of the various 
imperfections in our criminal procedure stated in 
the resolutions of March, there was none which 
more urgently required to be met by legislative 
remedy than this. It appeared from the returns 



that hundreds of persons (not committed in the 
metropolitan counties) tried at the assizes and 
acquitted, were imprisoned on an average sixty days, 
at sesrions thirty, while many who were convicted 
jr^tt sentenced to less than these periods of imprison- 
ment Hie summary juris^ction given to petty 
sessions may in a great degree remedy the latter 
part of the evil, but it can have littie efifect upon the 
former. Hie Chancellor, in redemption of his pledge 
to proceed upon this as well as one or two of the other 
resolutions, the notice given of having them dis- 
cussed being withdrawn, brought in the bill enabling 
three criminal circuits to beholden yearly, and requir- 
ing eight general lesnons in each county. It contained 
other important provisions ; but it was stopped in 
the Commons, and the chief obstacle to its pasring 
was the difficulty of dealing with recorders of burghs. 
If this cannot be got over,— and no doubt it is of 
importance, — the county court judges in certain 
burghs may eadly be empowered to act at sessions 
as the recorders in these burghs now do. That the 
measure is indispensably necessary, no one can 
doubt who is not prepared to hold the imprisonment 
of persons proved upon trial to be not guilty, a 
matter of no moment. If, as is but too probable, the 
optional clause to the Criminal Justice Act still 
sends many petty offences to assizes and sessions, 
the necessity of holding them more frequentiy will 
become the more urgent It may be added that 
more frequent civil assizes, as well as criminal 
ought unquestionably to be holden, unless we are 
prepared very greaUy to extend the jurisdiction of 
the county courts. 

Charitable Trusts Act lante^ p. 120].— Considerable 
improvement was made in the Act of 1853, by 
removing several of its defects and somewhat exten- 
ding the jurisdiction of the commissioners. But the 
House of Commons thought fit to narrow that bene- 
fidal alteration when the bill went down from the 
Lords, where it had been most careftilly considered 
in a select committee. Indeed, it is impossible to 
deny that in all measures for the amendment of the 
law, the Lords are greatly in advance of the 
Commons. It is said that in the present par- 
Uamentum stipra-doctum^ there are more professional 
men than were ever before congregated among the 
representatives of the people.' How &r this tends 
to lengthen the sittings and prevent the legislation 
of the session from bearing its due proportion to the 
debating, we may not be able accurately to determine ; 
that it has a very direct tendency to defeat measures 
of legal improvement, no one can doubt. 

Religious Worship Act lante^ p. 148]. — ^It is, 
however, satisfactory to reflect that no efforts made 
in the quarter now referred to were able to prevent 
Lord Shaftesbury's valuable bill from passing ; and 
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now we happily have the disahility removed from 
churchmen, which had long since ceased to fetter or 
harass dissenters ; so that any congregation for 
religions worship according to the doctrines and 
discipline of the Church, may be assembled with(^t 
episcopal or other license. An extraordinary con- 
struction put by .the Ecclesiastical Court upon the 
act of 1812, as if the exemption from the penalties 
of the intolerant statutes made before the revolution, 
only applied to dissenting congregations, although 
the term Protestant alone was employed, rendered 
this act introduced by Lord Shaftesbury, if not 
absolutely necessary, yet highly expedient. 

Defamation Jurisdiction Act [ante. p. 61]. — ^There 
were other acts passed during the session, of no 
inconsiderable value ; as Dr. Phillimore*s for abolish- 
ing the jurisdiction of the Ecclesiastical Courts in 
cases such as defiuxiation, which properly belong to 
the temporal courts, and for giving powen to re- 
lease from prison parties who have been unjustly 
detained under colour of such proceedings. 

Defects in law^ of evidence. — Lord Brougham ven- 
tures to predict that some of the very few but very 
great defects still remaining in the law of evidence, 
will also be removed, and this seems hardly doubt- 
ful, after the great success which has attended the 
act of 1861, by the concurring testimony of all 
lawyers, as well on the bench as at the bar. At the 
head of these defects, he continues to think, is that 
rule which protects a witness from answering any 
question which he conceives may tend to his crimi- 
nation, grounded upon the same fear of arriving at 
the truth which makes so many persons exercising 
judicial and quasi-judicial duties, do their endeavour 
to prevent those from confessing who are brought 
before them. That this rule may be relaxed with 
the greatest benefit to the administration of justice, 
and without the least unfair pressure upon indi- 
viduals, seems abundautly dear ; and Mr. Pitt 
Taylor, to whose admirable work on the law of 
evidence the profession is so greatly indebted, has 
suggested the course which it appears most expedient 
to pursue, namely, to restrict the rule (in the first 
instance at least) to felony, and on all questions to 
give the court before whom the witness is examined, 
the discretion of determining whether or not he shall 
be protected from answering. There are other 
amendments of the law of evidence suggested by the 
same work. 

Law of Reconcilement. — His lordship concludes his 
letter by observing that afler all our efforts to improve 
that most important branch of our jurisprudence 
shall have been made, and shall have succeeded 
beyond our most sanguine expectations, there will 
remain the greatest of all the defects in our judicial 
system, the want of proceeding for reconcilement. 



The community, but more especially the poorer 
classes, will continue to he ground between the 
upper and nether millstone, and be sacrificed to the 
profits of, not the respectable branches, but the 
worst of the legal profession, the harpies who deform 
and defile it. How long must we ask whether there 
can be any proposition of fact more absolutely true 
than this, that if both parties in each dispute went 
before a respectable and experienced person a judge, 
and heard his advice upon their cases, in the absence 
of all professional men, the great miyority of hopelesa 
suits and desperate defences would never be known 
in any court, and more than half the whole number 
of causes which now are tried would be either 
abandoned or settled ? The experience of Denmark 
and other countries needs not be cited, powerftdly 
though it confirms this statement^ because no man 
can have a doubt upon the matter antecedent to and 
independent of all experience. 



LAW 01 PARTNERSinP AMENDMENT 
ACT. 



Besides the Limited Liability Act, the government 
has brought in a bill to amend the law of ordinary- 
partnenhips, by providing that the advance of 
capital to be used in any trade or undertaking not 
being the trade of a banker upon a contract that 
the lender shall receive a share of the profits, shall 
not of itself render the person making the advance 
liable to third penons as a partner. And so of a 
contract with an ogont or servant for remuneration 
by a share of profits. The whole bill is so short 
that we here give its provisions : — 

1. The advance of capital or money to be used 
in any trade or undertaking not being the trade of a 
banker, upon a contract with the person carrying on 
such trade or undertaking that the person making 
such advance shall receive a share of the profits or 
shall bear a share of the loss of th6 trade or under- 
tdLing, shall not, of itself, render the person making 
such advance liable to third parties as a partner in 
such trade or undertaking. 

2. No contract for the remuneration of a servant 
or agent of any person engaged in any trade or 
undertaking by a share of the profits of such trade 
or undertaking shall, of itself, render such servant 
or agent responsible as a partner therein. 

8. In the construction of this act the word 
'* person " shall include a partnership firm, a joint- 
stock company, and a corporation. 

On introducing this bill Mr. Lowe observed that 
private partnerships were very littTe interfered with 
by the law df England, and .they were left very much 
as they stood at common law. The great grievance 
complaineu of was not the want of limited liability. 
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strictly m ealled-^that was to say, the want of a 
power in a partner, Jmown to a creditor, to contract 
with that creditor that he should not be liable beyond 
a certain amount. It was rather the converse of 
that esse which was the subject of complaint — 
namely, that the dormant partner in a concern should 
be made liable, not merely for the capital he 
embarked in it, but to the extent of his entire pro- 
perty upon which the creditor had never given any 
credit at all. That was the nature of the particular 
grievance, and the question was how they should 
deal with it. 

Effeei of ikt repeal of the Usury Laws. — Mr. Lowe 
then referred to the effect of the repeal of the usury 
laws, which we may mention has been felt in very 
many ways, and of which just complaint has been 
made both in bankruptcy and insolvency cases. 
However, free trade in money is the order of the 
day, so therefore said Mr. Lowe, '^ But there was 
another question ariaing out of the present state of 
the law as affecting private partnership which had 
also to be considered. The House was aware that 
by an act recently passed the usury laws were re- 
pealed, but when that act passed there was probably 
not a single person who thought of its effect on 
private partnerships. The repeal of the usury laws, 
however, completely altered the pontion of persons 
lending money to jwrtnerships. It was the opinion 
of Baron Bramwell, who was well acquainted with 
the principles of political economy, and still better, 
he would take leave to say, with the law of the land, 
as appeared from his evidence before the Mercantile 
Law Committee, that it was perfectly competent for 
a person to lend money to a partnership, reserving 
as much as 50 per cent, by way of penalty, with an 
agreement that it was not to be enforced if he was paid 
a rateable share of profits of the concern for the loan. 
That view was also taken by Lord Eldon in exparte 
Hamper, 17 Ves. 404. It followed from that it was 
at the present time possible to lend money to a 
private partnership, and to receive part of the 
profits by way of interest on the loan. It was not 
the intention of her Majesty*8 Goverment to narrow 
or to limit the power which persons now possessed 
to enter into these contracts.'* 

Having stated that govQmment had determined 
not to fikcilitate the making of loans to partnerships, 
or to save men from the effects of their own impru- 
dence, Mr. Lowe observed that '^the whole evil 
complained of was this ; that partners were liable to 
their last shilling or last acre for debts to which they 
were not known at the time to be parties, and that 
the creditor could come upon property on the 
security of which he never lent his monev. That 
was the principle laid down in the tase of Waugh 
and Carter (H. Bl. 235), and it was the opinion of 



some of the highest jurists, and amongst them Judge 
Story, that it would have been better if the case was 
decided the other way. What he proposed to do, 
therefore, was to introduce a measure which would 
have the effect of reversing the decision in the case 
of Waugh and Carter. The law would then stand 
thus, that a msn might become a dormant partner 
in a concern, aud put a certain sum of money inio it, 
without the risk of losing any money beyond the 
sum put in. The result would be that you would 
have in effect the system of commandiu, without 
making any great innovation in your old law, and the 
system of loans, not carried on in the circuitous 
manner which he had described, but directly. 
Bankers were le j^ out not because he saw any good 
reason for doing so, but from respect to the former 
course of legislation in that House, which had been 
to leave out bankers, and because he was unwilling 
to complicate the present subject with any questions 
relating to banking and currency. ' But for his own 
part he saw no reason why bankers should be 
excluded. 



NOTICES OF NEW BOOKS. 



B0UBE*S CONVSTANCEB. 

The Practical Conveyancer a Companion to Rouse^s 
Practical Man^ giving^ m a mode combining FaciUiy 
of Reference with General UtiUty^ 865 Precedents 
of Conveyances^ Mortgages and Leases^ and a Col' 
lection of Miscellaneous Forms, By Rolia Rousb, 
Esq., of the Middle Temple, Barrister-at-Law, 
Author of " The Practical Man," " The Copyhold 
Enfiranchisement Manual," &c. &c. London!: 
BuTTERWORTBB, 7, Fleet Street. 
The profession will soon have no need to com- 
plain of the want of works ccmtaining Forms of 
Conveyances; we have but recently noticed three 
different works, viz., Mr. Crabbs Precedents ; Mr. 
Ilorsey's Cornish's Forms ; and Mr. Prideaux*s 
Precedents, besides which there are, we believe, 
other works, to say nothing of the new edition of 
Davidson's Precedents. Mr. Bouse is the author of 
many works, so that his name is already familiar to 
the legal piiblic, and which may be considered as 
some guarantee for his competency to produce a 
work of some utility, for it is undoubtedly true that 
there is an art or craft in authorship which though 
it cannot altogether supersede the necessity for 
learning, may yet greatly assist the learned writer 
in making the most of his materials. 

It is impossible for us to do justice to the labours 
of "hli. House in the volume now before us, arising 
from the abundance of matter which he has in a 
comparatively small"^ volume, furnished. We must. 
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therefore, have recourse to Mr. Ronse^s prefiuse from 
which we shall be able not only to give our readers 
an idea of the deficiencies of other works containing 
forms, but also to point out what are the improve- 
ments to which Mr. Rouse lays claim as disr 
tinguishing his work from others which have before 
appeared. We are informed that **the objection 
stated so long ago, as in the preface to the first 
edition of ^ Barton^s Precedents,' appeared to me to 
still exist. I mean, that the precedents usually given, 
are those frx>m drafts submitted to counsel, either 
on account of some special circumstances attending 
the title, or ibr the purpose of securing the distinct 
interest of some particular parties, and are therefore 
found not only defective as a body of precedents, but 
also to be firequently either of too special a kind to be 
of use in the ordinary course of business, or too 
partiaily drawn to be relied upon in general cases.*' 
As we have before stated, the arrangement of 
^' Barton's Precedents '* was, to a certain extent, not 
badly suited for reference ; but, says Mr. Rouse, *^ the 
alterations in the law have rendered that work obso- 
lete : and even as respects arrangement, I think it 
was rendered somewhat inconvenient, from the 
number of references and riders ; which, to a young 
practitioner especially, -^r to a solicitor in giving 
instructions to a clerk to prepare a draft, Would lead 
to extra trouble, and require much more care, than 
if each draft should be idven complete in itself. On 
the other hand, by giving each draft complete in the 
ordinary way, a work, containing many precedents, 
would be very bulky, and necessarily expensive.** 

We then have Mr. Rouse's plan, on which he says 
^' It appeared to me that, by adopting the course 
usual with conveyancers in preparing a draft, all the 
advantage of having the drafts complete might be 
obtained, and yet the forms given within a small 
space. That course is, to fint prepare an outline of 
the draft, and then fill up the clauses. Not only 
will the experienced practitioner fixid this the readiest 
mode of preparing a draft himself, but the means of 
enabling him to detect, at a glance, any unsuitable- 
ness in the form ; and, if possessed of numbered 
clauses, he will also be able, in a fbw words and 
figures, to give instructions to a clerk to prepare 
even a lengthy draft. Tb a young practitioner, also, 
the having before him a sort of bird's-eye view of 
the draft, would free him from being confused by its 
length and complexity, and he would not, in filling 
up each clause, have his attention distracted by con- 
sidering the efiect of the draft generally. Again it 
appeared to me, that the arrangement of forms might 
be improved, by giving the variations according to 
the order of the different parts in a conveyance. 
Thus, to commence with variations in the parties 
conveying ; then take those in the parties to whom 



the conveyance is made ; next, in the consideration ; 
then in the grant, and afterwards in the parcels and 
estate conveyed. Adopting such an arrangement, 
— ^however numerous might be the oolleetion of 
forms, — ^the part of the table of contents to which 
reference should be made would be known at once, 
and much time saved in looking for the form re- 
quired. In accordance with these views, I prepared 
the forms, giving in each case a complete outline of 
the draft, with the letters and numbers of the dames 
in ftiU, required to complete its respective parts.*^ 

With respect to the sulject of references from one 
set of precedents or even volume of precedents, 
with the annoyance of which the practitioner is 
well acquainted. Mr. Rouse says: "I am aware 
that, by some professional men, an objection is enter- 
tained to references in precedents ; and I agree, that 
when the references are to other precedents, the 
objection is well founded, especially where, as in 
some large works on conveyancing references are 
made not only to other precedents, but, in many in- 
stances, to two or three, in as many diflbrent volumes. 
If, however, no references are made tt> other pre- 
cedents^ but merely to numbered elansesy all giren 
separately, and in a way to be readily found, I think 
the objection will not apply.** 

Mr. Rouse in order to show the advantage deriv- 
able firom preparing forms in the mode adopted in 
his work, informs us that whilst ^'Bythewood*s Con- 
veyancing'* has but 60 precedents of purchase 
deeds, 81 of mortgages, and 31 of leases, the above 
work of Mr. Rouse, though comxjlete in one volume 
contains 212 precedents ot purchase-deedp, 118 of 
mortgages, and 85 of leases, making a total of 365 
against Bythewood's 172. This is certainly a great 
advantage and the reader will be curious to know 
how such can be the case, seeing that Mr. Bythe- 
wood's Work is much larger, and devotes a volume 
to each of those subjects. Indeed (we are speak- 
ing of Mr. Sweet's edition), as to mortgages, there 
are two volumes, though as a deduction fh»n this 
calculation, it must be remembered, that Bythewood's 
work contains a large mass of text matter. Mr. 
Rouse has been enabled to give so many precedents 
by the adoption of an admirable system of arrange- 
ment, and the adoption of outlines of precedents 
with references to the usual clauses, and yet all done 
in so simple a manner that the merest derk might 
sketch out a draft ready fi>r the master's supervision 
and settlement 

Let us hear what Mr. Rouse himself says as to 
some of the advantages attending his. plan, as res- 
pects the- practitioner, the derk, and the student. 

'^ To the Practitioner. — Firstly, A saving of, at 
least, three fourths in expense ; as no work, giving 
the forms Ib th^ ordinary way, could be published at 
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leaB than, if bo little' as, four times the expense of 
this work, if containing the same number of forms. 

JSec&ndlif, K themselves preparing drafts,— instead 
of haying to nefer to several precedents, and select 
the parts of different deeds which maybe applicable, 
the arrangement of the table of contents in this work^ 
will enable him to know at once into what part of it 
to look in order to find sny draft he may require. 

Tkirdbf. In directing a clerk to prepare a draft, 
even of a special deed, he need only note down the 
number of the form to be taken, give names of par- 
ties and consideration money, and sheets in the 
abstracts when deeds recited, and the parcels will be 
found, in order to have the draft prepared with but 
little fear of mistakes. 

FowAly. In the instmetioa of articled clerks, by 
being able to point out to them in a simple manner 
the variations between the different deeds. 

To the Clerk, by the readmess with which he will 
find the required form, instead of having to go 
throaf^ and select firom numerous drafts. 

To the Studenty by enabling him to better under- 
stand a deed, the different parU of which appear 
plainly in outline befi>re him, than by having to 
wade through long and heavy clauses ; .whilst he can, 
also, by carefully rending over those clauses sepa- 
rately, make himself fhlly acquainted with the 
details of the deed. 

He will also derive advantage from the ready 
means afforded him of comparing different and yet 
somewhat similar drafts, and noticing in what they 
differ. To do this, he might copy the outline forms, 
strike out the clauses which agree, and then compare 
those which differ; or he might compare them in 
the book without copying, and refer merely to the 
clauses, the outlines of which- differ ; the former 
wouM however be, I think, the better course. 

The outline and full table of contents will, I trust, 
be found to render needless any ftirther remarks by 
me explanatory of the work. 

There is, however, one remark I would make 
not by way of explanation, but of suggestion; and 
that is, by drawing attention to the great advantage 
which would arise from the general adoption of the 
power of attorney to surrender, in a mortgage of 
copyholds with power of sale. 

Such' power is introduced in the forms here given ; 
it may in many cases be the means of avoiding much 
expense and difficulty, and it is not liable to the 
objection to which a surrender to uses was held 
liable in the case of The Queen v. Downing College. 

I have endeavoured to make the present work 
really practical c^d useful, and sincerely hope it may 
be so found by the profession.*' 

Fr<Nn an examination of the work we can say, so 
far as the plan of it is concerned, that Mr. Bouse 



has fully succeeded in his endeavours to make his 
work really practical and uiefvl^ and we say that 
every solicitor will do well, whether he have othet 
works or not; to purchase Mr. Rouse's volume, and 
we assure our readers that they will never grudge 
the money |t costs (and that fortunately is not 
much), for in a very short time it will be found to be 
invaluable even to4he most experienced conveyancer. 
We doubt not that the work will become a standard 
one, should its forms be found in* practice to be 
trustworthy, wluch we see no reason to doubt, and 
our only regret is that Mr. Bouse has not extended 
his labours to settlements a^d wills, instead of having 
confined them to purchase-deeds, mortgages and 
leases. 



Tudor's Lbadiko Casks m Convbyanciko. 
A Sehcium of Leading Cam <m Real Property, Om- 
veyancutg and Ae Canstrwtum of Wills and Deeds: 
uM notes. By Owmr Davibs Titdob, of the 
Middle Temple, Barrister-at-Law, Author of a 
Selection of Leading Cases in Equity. London : 
Butterworths. 
SiNOB the late Mr. Smith set the fashion, " Leading 
Cases " have been favourites with the profession, 
and Mr. Tudor himself has assisted in the produc- 
tion of one work relating to equity.of no little utility, 
and he now ofibrs to the profession another work on 
the same plan, but embracing a different division ^ 
the Ukw. There can be no doubt that works of this 
kmd are ai utility, and there is not less doubt that 
they are generally acceptable, the fact bemg that 
they sre more varied in their contents than works 
professedly treathig of one and frequently a very 
limited sulgect. In addition many persons feel 
great repugnance to the perusal of a volume pur- 
porting to treat of a branch of the law in a methodi- 
cal and continuous connexion, it being often found 
that such works require too much attention from the 
reader and will not admit of an occasional or cursory 
perusal ; to such persons, works like the present offer 
a great inducement, as within a moderate compass 
a variety of subjects can be considexed and if not 
exhausted, yet affording a good opportunity fbr 
furnishing useful and instructive remarks. 

Mr. Tudor's present volume (which by the way 
we may ihention is one of considerable sise) embraces 
.about thirty-five leading cases on some of the most 
important subjects in real property and conveyandng 
law, includmg the construction of wills and deeds. 
The principal of the cases thus selected for illustra- 
tbn, are firom "Lord Coke's Beports," than which 
no better or sounder source could have been had 
recourse to. Among the subjects treated of by Mr. 
Tudor, we may mention those of the Accumulation 
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of Income, Advowsons, Charities, Gifts and bequests 
in Will, Commons, Conditions, Curtesy, Descent, 
Dower, Easements, Escheats, Eyidence in con- 
struction of Wills, Forfeiture, Gifts by^ Implication, 
Joint Tenants, Tenants in Common, and other 
interests or estates in land whether created by deed 
or will. Legal estate in Trustees, Merger, Perpetui- 
ties, . Powers, Rent, Rule in Shelley*8 Case, Trusts 
and Uses, Testing of Legacies, Waste, and the other 
usual heads of Real Property Law. 

The following extracts from different portions of 
the Tolume will show how Mr. Tudor has performed 
his task. Our first extracts shall be from the notes 
to Tyrringham's case (7 Coke's Rep. 5 a), which is 
a leading case as to commons and rights of commons, 
upon which Mr. Tudor has expatiated at some length, 
showing the different kinds of commons and how 
acquired and lost. 

^' The Incidents to Rights of Common^ and herein of 
the respective Bights of the Lord and Commoners. — ^As 
the lord is the owner of the soil of the common, 
subject to the rights of the commoners, he may, as a 
general rule, exercise all acts of ownership over the 
BoU which do not injure their rights, such as planting 
trees or making fishponds, breeding game, digging 
day for bricks, getting coal or other minerals, pro- 
yided he does as littie damage as possible. Kirby 
y. Sadgroye, 1 Bos. and Pul. 13; Hassard y. 
Cantrell, 1 Lutw. 107; Coo y. Cauthom, 1 Keb. 
890 ; 5 Yin. Abr. 7, 89, per Windham, J., in notis. 

** The lord has likewise a right of common upon his 
own land; for, as obsenres Lord Coke, *if a man 
claim by prescription any manner of common in 
another's land, and that the owner of the land shall 
be excluded to haVe pasture, estoyers or the likei 
this is a prescription or custom against the law, to 
exclude the oWtaer of the soil, for it is against the 
nature of this word common^ and it was implied in 
the first grant, that the owner of the soil should take 
his reasonable profit there, as it hath been adjudged ' 
(Co. Litt 122 a). But * a man may prescribe or 
allege a custom to haye and eiyoy, solam vesturam 
terra^ from such a day till such a day, and thereby 
the owner of the soil wOl be excluded from pasturing 
or feeding tin^e ; and so he may prescribe to haye 
separalem pasturam, and exclude the owner of the 
soil from feeding there ' " (Co. Litt. 122 a). 

^* It was indeed doubted in North y. Cox, 1 Ley. 
253, whether a party could prescribe to take the sole 
and seyeral herbage, but it was afterwards established 
as law by the cases of Hoskins y. Bobbins, Pollexf. 13 ; 
Potter y. North, 1 Vent. 386 ; 1 Saund. 350 ; see 
also Welcome y. Upton, 6 Mees. and W. 536 
Howeyer, a separate right of feeding and folding, 
claimed on account of a manor farm, is not a claim 
of common, properly so called, but someUiing re- 



seryed out of the original grant, i Scott, N. R. 850, 
per Tindal, C. J. 

*'By the Statute of Merton (20 Hen. 8, c. 4, 
extended by 2nd Westminster, 18 Ed. 1. st. 1, c- 
46, and 3 & 4 Ed. 6, c 3), which seems to haye 
confirmed the common law (2 Inst. 85 ; 8 T. E. 
447), the lord of the manor, and it seems any owner 
of the soil, although not properly speaking the lord 
of tiie manor (Gloyer y. Lane, 8 T. B. 445 ; Patrick 
y. Stubbs, 9 Mees. and W. 830), may approye or 
inclose part of the common as against the commoners, 
proyided that he leaye sufficient pasture fi>r them, 
with f^e egress and regress fit>m their tenements 
into the pasture (20 Hen. 3. c. 4), eyen if afterwards 
it becomes insufficient (2 Inst. 87^ ; but the onus of 
proying that a sufficiency was left lies with the lord. 
Arlett y. Ellis, 7 B. and C. 463 ; Lake y. Plaxton, 
lOExch. 196. 

^^ A custom for the lord to inclose (Arlett y. Ellis, 
7 B. and C. 846), or to grant leases of the waste 
(Badger y. Ford, 3 B. and Aid. 153\ without limit 
or restriction, is bad. 

^^The Statute of Merton does not giye the lord 
power to approye any kind of common, except 
common of pasture ; it seems, therefore, that in the 
absence of a custom which would be yalid (Arlett 
y. Ellis, 7 B. and C. 846, 870, 871), the lord cannot 
against common of turbuy, because it has been said 
that common of turbary being necessarily by grant, 
the lord can do nothing in derogation thereof. 
Grant y. Gunner, 1 Taunt 435 ; and see Doberley 
y. Page, 2 T. B. 891, whei» the tenants had a right 
to dig grayel. 

''The lord of the manor or his grantee may in- 
close or approye part of a common against tenants 
haying common of pasture, notwithstanding they 
haye also, some other right on the common, as 
common of turbary, common of estoyers, common 
of piscary, or a right to dig sand, proyided he leayes 
sufficient common of pasture (Fawcett y. Strickland, 
Willes, 57 ; Com. Rep. 578 ; Shakespear y. Peppin, 
6 T. R. 741) ; but if the approyement interfere 
with those other rights, the commoners may bring 
tiieir .action against the lord (6 T. R. 748). 

'' Where the lord of the manor makes a hedge 
round the common, or does any act, that entirely 
excludes the commoner from exercising hia right, 
the latter may do whateyer is necessary to let 
himself into the common (per Lord Kenyon, C. J., 
in Sadgroye y. Kirby, 6 T. R. 485). Hence it has 
been held, that under such circumstances the 
commoner may break dpwn the whole of a fence put 
up by the lord (Arlett y. Ellis, 7 B. and C. 846) ; 
but if the commoner can get at the common and 
enjoy it to a certain extent, and hia right be merely 
abridged by the act of the lord, in that case his 
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remedy is by action agtiiut the lord, and he cannot 
Msert his right by an act of his own (per Lord 
Kenyon, C. J., 6 T. R. 486). Thus it has been 
held, where a lord had planted trees and tnnied out 
rabbits on the waste, — ^legal rights which as owner 
of the soil he might clearly exercise, provided he 
left a suffidency of common for the commoners, 
— the commoner in snch case cannot take upon 
himself to .decide that the trees or rabbits on the 
common are a nuisance, and to cut down the trees or 
destroy the rabbits ; but he is bound in the first 
instance to bring his action, and to establish to the 
aatia&ction of a jury that they are a nuisance (per 
Bayley, J., 7 B. and C. 363 ; fuid sec Sadgrove t. 
Kirby, 6 T. R. 483 ; Cooper ▼. Marshall, 1 Burr. 
259) The Court of Chancery will assist and pro- 
tect the lord in making an approyement under the 
Statute of Merton (Weeks v. Staker, 2 Vem. 301 ; 

Arthington y. Fawkcs, lb. 356 ; v. Palmer, 5 

Yin. Abr. 7). 

*^ As to what buildings the lord may erect on the . 
waste by the Statute of Westminster, 2, see Neyill 
T. Hamerton, 1 Sid. 79 ; 1 Lev. 62 ; 1 Keb. 283, 
314; Patrick v. Stubbs, 9 M. and W. 830 ; but as 
that statute only applies to common of pasture, 
common of turbaiy or estovers must not be thereby 
injured (Duberley v. Page, 2 T. R. 991 ; Shakespear 
V. Feppm, 6 T, R. 747). 

** We have already sufficiently ezammed the rights 
of the commoners with respect to common of piscary, 
estovers and turbary. 

^^ With regard to their rights in the case of com- 
mon of pasture, it must alwayi be remembered that 
they have no interest in, and cannot meddle with 
the soil, but have only a right to take the grass 
itself by the mouths of their qittle. Thus it has 
been held, that a commoner cannot make a trench 
or ditch on a common to let off the water unless 
authorised by Custom (1 Roll. Abr. 406 ; 3 Cruise 
Dig. 75). So likewise he cannot destroy or drive 
off the conies, or fill up their burrows (Sir Jerome 
Horsey v. Hagberton, Cro. Jac. 229; Cooper v. 
Marshall, 1 Burr. 259). 

"The lord, however, by his grant of the common 
gives everything incident to the enjoyment of it, as 
ingress and egress; and thereby authorises the 
commoner to remove every obstruction to Yob cattle*8 
grazing the grass which grows upon such a spot of 
ground, because every such obstruction is directly 
contrary to the tenns of the grant. A hedge, a gate 
or a wall, to keep the commoner's cattle out, is in- 
consistent with a grant which gives them a right to 
come in (per Lord Mapsfield, C. J., 1 Burr. 265). 

" Where the lord of a manor conveys away part 
of the wastes to a third person, though the right of 
ownership of the soil changes hands, the right of 



common still subsists in the commoners, as well over 
that part of the wastes which the lord has conveyed 
away as over that part which he retains in his own 
hands per Lord Keii^on, C. J., 8 T. R. 401.** 

In another part ot the work, the case of Corleyn 
v* French (4 Ves 418), ia stated, which givis Mr. 
Tudor the opportunity of stating the law as to gifts 
in, what is termed, mortmain ; and firbm one of the 
sections of Mr. Tudor*s Notes, we take the fol- 
lowing: — 

" What Gifts td Charities by Deed are vaUd as 
complying with Ihe Requisitions of the Statute, — ^With 
regard to a conveyance made as required by the act, 
it will be observed, in the first place, that they must 
be executed twelve calendar months before the death 
of the grantor, and must be enrolled within six 
calendar months afler exeeutionv It will be suffi- 
cient if the grantor has executed it, although the 
grantees may not have done so before enrolment 
(Grieves v. Case, 2 Cox. 301), and although the 
grantor retain possession of the deed afterwards 
(Attorney-General v. Munby, 1 Mer. 827.) 

*^If the deed be not duly enrolled, the grantor 
may himself take advantage of the want of com- 
pliance with the requisitions of the act and recover 
the property (Doe d. Wellard v. Hawthorn, 2 B. and 
Aid. 96 ; Doe d. Preece v. Howells, 2 B. and Ad. 
744 ; Attorney-General v. Mundy, 1 Mer. 827; 
see also Doe v. Wrighte, 2 B. and Aid. 710). 
' '' The courts will not presume the enrolment of a 
deed even after a considerable period has elapsed 
since its execution (Doe d. Howson v. Waterton, 3 
B. and Aid. 149 ; Wright v. Smithies, 10 East, 409). 

'^ But it seems that they are not bound upon 
public policy to take the objection of the absence of 
enrolment, which the party legally entitled to the 
property does not insist upon. Hence where 
trustees for a Dissenters* meetinghouse, in whom 
the legal estate was vested, admitted the trust, and 
did not raise the objection that the deed was void as 
not being enrolled under the statute, but submitted 
to act as the court should direct, it was held by 
Sir James Wigram, V. C, that it was not competent 
to persons who had seceded from the society t» raise 
the objection and that the court might appoint new 
trustees of the land (Attorney-General v. Ward. 6 
Hare, 477). 

" A conveyance of land to trustees for charitable 
purposes duly enrolled will be valid, although it be 
made in pursuance of deeds relating to the same land, 
and preliminary to those purposes, which have not 
been enrolled (Attorney-General v. Munro, 9 Jur. 
461 ; 1 Holt's £q. Rep. 99). 

" A mortgage to trustees of a charity docs not, 
it seems, require enrolment (Doe d.' Graham v. 
Hawkins, 6 Jur. 215). 
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*^ Although a deed be properly enrolled, yet if the 
grantor die within twelve calendar months from its 
execution it will be void (Price t. Hathaway, 6 Madd. 
804). 

*' As to whether a conyeyanee, Toid from the want 
of enrolment, will revoke a prior will, see Matthews 
y. Yenables, 2 Bing, 186 ; S. C. 9 Moore, 286. 

''Conveyances for valuable consideration upon 
trusts fbr the educatUm of ihe poor^ and not enrolled, 
are rendered valid, if enrolled within twelve calendar 
months from the passing of 4 & 5 Vic. c. 88, s. 16 
(21 June, 1841). And deeds for the purposes of the 
last-mentioned act are to be valid, although the 
donot* die within twelve calendar months (7 & 8 Vie. 
c. 87, s. 8). 

" Grants also of land by absoluU owners or tenanU 
in tailj for sites of schooU fbr instruction of masters 
and mistresses of elementaiy sehoob for poor persons, 
are also to be valid, although the grantor die withm 
twelve calendar months (12 & 18 Vict. c. 49, s. 4) ; 
and see 15 & 16 Vic. c 49, as to schools or colleges 
for the sons of yeomen, tradesmen and others, or for 
the theological training of candidates for holy orders. 

'' The donor may, it seems, without rendering his 
gift invalid, reserve to himself tiie power of regula- 
ting the charity (Grieves v. Case, 2 Cox. 801) ; and 
a condition by which a vault and tomb is to be re- 
paired and to be used for the grantor and his ftmily, 
is not a reservation rendering a conveyance invalid 
within the meaning of the act, ' the object of the act 
only being to prevent a reservation, under colour 
of charitable use, of some substantial benefit to the 
donor himself,* Doe d. Thompson v. Pitcher, 8 Mau. 
and Sel. 407, 410; 2 Marsh. 61 ; 6 Taunt. 859. 

*' A grant by indenture executed more than twelve 
months before the grantor's death, and duly en- 
rolled, of a house and premises held under a diurch 
lease to Trini^ College, Cambridge, in trust for the 
rector of a parish, was held by Sir William Grant, 
M. R., to be valid under the statute, and not to be 
affected by the circumstance of the grantor being 
himself at the time of the grant, rector of the parish, 
and retaining the deed in his own possession. ' The 
grant,* said his Honour, ' does not contain any re- 
servation, the gift does take effect immediately in 
possession ; there is no power of revocation, no trust, 
express or implied, from which the grantor, in his 
individual capacity, can derive any benefit; and 
although it is said that, on the face of the de^ the 
grantor is rector, and his gift is a gift for the benefit 
of the rector, yet it must, on the other hand, be 
acknowledged that this is a case for which the statute 
makes no provimon, which is entirely out of its con- 
templation; that the gift itself is absolute and 
irrevocable ; the benefit which the grantor ei\joys 
under it only acddental ; his enjoyment of the pro- 



perty no longer an ei\ioyment as owner, but as 
attached to the situation in which he happens to be 
placed. The moment he quits that situation^ he 
loses all enjoyment of the property, and that may be 
by drcumstances over which he has no manner of 
control, by deprivation, or appointment to a higher 
benefice, perhaps at the very time when he is execu- 
ting the instrument. The le^idature had no inten- 
tion or thought of precluding this sort of incidental 
advantage; and to construe the statute otherwise 
would be to prohibit a rector fttnn bestowing any 
endowment on his own living,* Attomev-G^iKeral v. 
Munby, 1 Mer. 827. 

'^ Where there is a resulting trust to the grantor 
during his life, in consequence of no trust beiog 
declared for the charity during that period, the 
grant will be void under the statute as not being *to 
take effect in possession for the diaritable use im- 
mediately from the making thereof;* Lunbrey v. 
Gurr, 6 Madd. 151. 

''Although an the requisitions of the statute are 
apparently complied with by the grantor, neverthe- 
less if there be an agreement or understanding or 
design among the parties to the deed, that the pay- 
ment of the income is not to be enforced during the 
lifo of the grantor, the deed will be void, as the 
whole transaction will be considered as a fraud upon 
the statute. The onus, however, of proving such an 
agreement or undertaking or design rests (« those 
who allege it as phdntifib (Way v. East, 2 Drew, 44). 

'' The second sec. of the Mortmain Act (in which the 
formalities required by |he first are, it has been said, 
not required) was, it seems, suggested by the case of 
Queen Anne*s Bounty, and other existmg charities* 
where money was firam time to time to be laid out in 
purchasing Unds (Attorney-General v. Day, 1 Ves. 
222; Vaughan v. Farrer, 2 Ves. 188; Price v. 
Hathaway, 6 Madd: 813) ; it was not intended to 
leave every person at liberty ^thin twelve months 
before his death to give to charitableuses any land 
which within twelve months he had purchased for 
fhll and valuable consideration, see Price v. Hatha- 
way, 6 Madd. 804. 

^' In order to bring the case within the seeond sec 
the consideration must be paid by the person fbr 
whose benefit the conveyance is made (Doe d. Preece 
V. Howells, 2 B. and Ad. 744). And the purchase 
must be hand fide and for full and valuable considera- 
tion, otherwise it will be void (Doe d. Wellard v. 
Hawthorn, 2 B. and Aid. 96 ; Attorney-General v. 
Ward, 6 Hare, 477). 

"However, by the 9 Geo. 4, c. 85, after reciting 
that it was only intended to prevent such purchases 
from being avoided by reason of the death of the 
grantor within twelve calendar months after the 
sealing aud delirery of the deed or deeds relating 
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thereto, it u enacted, that where lands hare been 
purchased for full anid valuable consideration for 
charitable vaw^ deeds of conveyance executed before 
the 85th July, 1828, are to be valid, although the 
fixnnalities prescribed by 9 Geo. 2, c. 86, have not 
been observed.** 

Having thus finisbed (at a greater length than 
usual), our extracts from Mr. Tndor*s volume, our 
readers will in some degree be prepared to form a 
judgment of it, but we must in justice add that it 
would be wrong to do so entirely from our specimens 
and that it is a work to which we cannot hope to do 
justice, both from its sise and the number of suljects 
treated of— it must be read to be duly appreciated. 
This, however, we can say, that it is a work which 
will well repay perusal, and we would recommend 
those of our readers who are anxious for instruction 
on some of the most abstruse points of the law of 
real property, to purchase and carefiilly read the 
Tolume of Mr. Tudor, and then we are satisfied that 
they will recognise the utility of the labours of the 
annotator and find themselves much improved 
thereby. As we have before said the volume is 
a large one, but to this the purchaser will hardly 
object, as he will find he has obtained quality as 
well as quantity. 

6]tEBNWOOD*8 MaKUAL OF COKVBTANCZNO. 

This work arrived too late for notice in this 
number ; in our next we shall notice it, especially as 
it aims to present practical directions in convey- 
ancing. 

SALE OF GOODWILL OP SOLICITOB'S 
BUSINESS. 



AnnMiiig agreed to he granted to Beiiring Partner of 

firm ofSoUcitare, 
Thx courts have on some occasions expressed their 
opinions against the legality of arrangements by 
which solicitors allow other persons, not being 
practising solicitors, to participate in the profits 
of the business, the olgeetion being founded on the 
peculiarity of the solicitor's position as a privileged 
person authorised by statute to perform functions 
which none but certain persons are qualified to 
perform. In cases where the name of a former 
party is retamed there seems also to be the objec- 
tion that clients may be deceived by reposing 
confidence in a firm of which a particular party 
IS believed to be a member, whilst in point of foct 
he has only lent his name on certain terms. We 
have now to call attention to the case of Aubin v. 
Holt (2 Kay and John, p. 166), where an agree- 
ment to grant an annuity to a retired partner who 
had allowed his name to be used by the remaining 



partners was enforced by Y. C. Wood, and expressly 
on the ground that the agreement was not per ss 
illegal, though it might savour of illegali^. It 
appeared that the plaintiff and defendant were in 
partnership as solicitors, and in 1848, they imtered 
into an agreement which was in the following 
terms: — ''We do hereby declare and agree our 
mutual positions to be as follows: — 1st, That all 
partnership accounts between us up to the 89th 
of July, 1846, have been duly closed and settled. 
8ndly, That shice the 29th of July, 1846, the 
capital invested by the said George Douglas Aubin 
in our co-partnership business has become, and 
still IS, the sole property of the said Henry 
Frederick Holt. Srdly, That from the said 29th 
of July, 1846, the said H. F. Holt has been, and 
still is, entitled to the whole profits of the business 
carried on by him under the style of 'Holt and 
Aubin.* That in consideration of this agreement, 
the said H. F. Holt shall, from the 1st day of 
October next, grant unto the said G. I). Autnn 
a dear annuity <^ £300 during the lifo of his 
mother, Mrs. Eliabeth Aubm, he the said G. D. 
Aulnn paying thereout all interest now or hereafter 
to become due by him to Mr. Chapman or his 
assigns, lliat all arrears of the annuity of £160 
agreed to be paid to the said G. D. Aubin by the 
said H. F. Holt, according to the agreement of the 
29th of July, 1846, have been folly paid and 
Witisfied. niat ^l the event of the decease of the 
said G. D. Aubin in the lifotime of his mother, the 
said Elisabeth Aubm, the said H. F. Holt shaU 
pay to any widow the said G. D. Aubin may leave 
him surviving an annuity of £100 per annum 
during tha life of the aaid Mrs. Elisabeth Aubin, 
on whose decease the said annuities to cease 
altogether, lliat in the event of the decease of the 
said H. F. Holt m the lifetime of the said Mrs. 
Eliabeth Aubin, the said G. D. Aubm shall be 
entitled to receive the sum of £600 in principal 
money out of the estate or property of the said 
H. F. Holt, and to the entire profits of the business 
of the said 'Holt and Aubin,* from the day of the 
decease of the said H. F. Holt. That the said 
H. F. Holt shall be permitted to cany on his busi- 
ness in the name and under the style of ' Holt and 
Aubin,* he indemnifying and guaranteeing the said 
G. D. Aubin firam all liability in' respect of his name 
being used as aforesaid. That at the decease of the 
said Elisabeth Aubin, the partnership between us 
to cease and determine.'* The defendant Holt 
continued to carry on the business as provided by 
the agreement, but the annuity having fidlen into 
arrear, the solicitors of the plaintiff Aubin, wrote 
requesting payment of such arrears, and the execu- 
tion of a proper deed within fourteen days, and 
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that if not complied with, proceedings would be 
taken. This request not having been attended to 
the plamtiff filed his bill praying that the defendant 
Holt might be ordered by deed or otherwise to 
effectually grant and secure to the plaintiff Aubin 
an apnuity of £800 according to the said agreement, 
hnd also to duly and effectually indemnify and 
guarantee (he plaintiff from all liability in respect of 
such use of his name as aforesaid^ jand any further 
Use thereof, and otherwise specifically to perform 
the agreement, and for an account and payment of 
what was due in respect of the said annuity or 
otherwise under the agreement. In his judgment 
Vice-Chancellor Wood said:— "The plaintiff is 
entitled to have this agreement performed, for the 
agreement itself is in terms to grant an annuity, 
and u not such an instrument as he is entitled to • 
have to secure the annuity. For this purpose the 
plaintiff is entitled to hWe a deed, and ought not 
to be left to his remedy at law upon this agreement, 
which may well be taken not to be an agreement 
to pay the annuity.- With respect to the objection 
on the ground of public policy, the first observation 
on Lord Eldon^s judgment in Candler v. Candler, 
(Jac. 225), is that it is in favour' of this claim in 
one respect. He says that he had doubted the 
legality of dmilar arrangements, but was happy to 
find the Court of King's ^nch to be of a different 
opinion in Bunn r. Guy (4 East, 190), though he 
never could entirely reconcile himself io) their 
doctrine ; and that it was one of the commonest 
things in the world, as I believe it is to this day, 
for a solicitor to retiire from a firm leaving his 
name in it. The case of Thombury v. Bevill 
(1 You. and Coll. Ch., 554), was of a different 
character. There a person, who had never been 
in the firm before, was brought in upon the retire- 
ment of one of the partners, under the name of the 
retiring partner ; and being entirely a stranger in 
the business, he was allowed to use the name of 
an experienced person to launch him in the world, 
never having had any connexion with such person 
previously. That is a very different transaction 
from one partner in a firm retiring, and the name 
of the firm remaining unchanged. The agreement 
must be legal or illegal, and it is not within the 
discretion of the court to refuse specific performance 
because an agreement savours of illegality. It 
must be shown to be illegal. As. to the account, 
the plaintiff has a right to have it taken as incidental 
to the other relief; and this court is not bound, 
instead of taking the account, to direct the deed to 
be antedated so as to include the arrears of the 
annuity." 



THE LATE LORD TBUBO. 



We have before shortly stated some of the drcum- 
stances occurring in the professional career of the 
late Lord Truro, and we avail ourselres of a 
somewhat extended and discursive notice of that 
personage in the last' number of the Law Review 
to present further particulars, which will, we think, 
be acceptable to our readers. Few men have ever 
attained the highest rank in our profession whose 
merits have been more remarkable than were 
those of this eminent person. He was of humble 
extraction, but of a fiunily in its station universally 
respected. His father had originally l>een an 
officer of the sheriffs of London, but having dis- 
tinguished himself • by his talents, his industry, 
and his strict and scrupulous integrity, he was by 
his professional fiiends induced to become a solicitor, 
and with that'view served his time with one of the 
first houses in the city. He soon obtained extensive 
practice; and it may be added that to his profes- 
sional pursuits he added thobe of a naturalist, 
many of his experiments and observations on dif- 
ferent branches of zoology and entomology having 
met ^with great approval ftt)m scientific men. 
Thomas, hb tfiiird son, was educated in his office, 
serving his clerkship to him, and afterwards to 
anothet house, to which his articles were trans- 
ferred, and in which his independent spirit made 
him refuse a partnership which was offered; and 
he ifomediately established a house of his own. 
His success was great ; no one, it is believed, ever 
niade so rapid a progress towards the position 
of an attorney and solicitor in the first practice. 
Possessed of much business, and certain of speedily 
having the most brilliant fortune in the profession, 
it was a surprise to all that he should quit it — to all 
who were unacquainted with the character of the 
man; for there never existed, either in or out of 
the body to which he belonged, any individual so 
entirely devoid of all sordid propensities, it may 
even be said, so utterly careless of wealth, and to 
whom the pleasure of accumulation was so entirely 
unknown. It was a common remark among his 
friends, and made in all the periods of his life, that 
if, for any purpose of benevolence or of good works 
connected' with public principle, you asked him 
to subscribe, he let you assess him, and gave 
frequently twice as much as was required. 

He was called to the bar in 1817, and soon made 
rapid progress. This was set down in part, no 
doubt, to the account of his previous vocation, and 
the connexions which it could not fail to have made 
for him, as well as the familiarity with all matters 
of practice which it gave him, and indeed the ex- 
perience of Nisi Prius as well as in Banco, which 
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it had enabled him to acquire under such men as 
Garrow, Gibbes, Holroyd, Abbot, for clients. But 
he no sooner was known in business at the bar than 
bis great capacity for it appeared, even long before 
he became a leaier. His familiarity with legal 
points, his acquaintance with mercantile matters, 
his powers of hard work, and the unequalled zeal 
for his client and his cause, which made him only 
grudge whatCYer might shorten the labour; all 
tiiese qualities were very early remarked both by 
those who retained him and those who led him, 
and left no doubt of his rapidly reaching the highest 
station at the bar. 

In 1820 he was employed as one of the Queen's 
counsel, when the Bill of Pains and Penalties, so 
disgraceful to all who instigated, so little creditable 
to those who supported it, to the country so dis- 
gusting, to the peace of the realm so perUous, was 
submitted to the House of Lords. He was the 
junior of the six advocates of her Majesty ; and it 
used to he the saying of her Attorney and Solicitor- 
General, certainly when in a somewhat confident if 
not luu^hty mood, that they would make their 
sixth man walk round the counsel for the bill. 
From his position in the cause he had not maByl 
opportunities of supporting this boast ; but in his 
few appearances before the House to argue pdnts 
of eyidence, and in his much more firequent oppor- 
tunities of examining witnesses, he gave entire 
satasfiiction ; and in all that was done out of doors, 
whether in consultation or other preparatory 
measures, his seal< Ida acuteness, and the sagacity 
derived from experience, as well as from his patient 
habit of mind, and, it may be added, his nature 
somewhat prone to suspicion, were invaluable to 
the cause. It is generally said in the profession, 
that in one or two of those few instances of dif- 
ference among the counsel, when their leader 
decided against his colleagues, Mr. Wilde was of 
the same opinion with litUe or no hesitation, and 
the result entirely justified the resolution taken. 

Soon after this mem<mble cause, which Lord 
Denman never would allow to be called a trial, 
because, he said, it outraged all the principles and 
rules of justice, Mr. Wilde was made a serjeant. 
He had recentiy distinguished himself by a most 
able argument in Chancery upon a bankruptcy case, 
which had been heard by the Lord Chancellor. 
When the Chancellor congmtulated him upon the 
coif he said, ^' You will rise high in the Common 
Pleas, but you never will make a greater display 
of ability than you did last week in another court.'* 

He did rise rapidly to the lead in the Common 
Pleas; and upon the Western Circuit he had 
probably a more entire possession of the first 
business, indeed of every variety of business, than 



was ever held by any other leader of any circuit 
This eminence he owed to no unworthy arts, 
whether of courting professional men or of under- 
taking a part of the attorney's duty, though fh>m 
his experience in that walk of the profession no one 
was better able to render such extra assistance to 
his clients. But his absolute devotion to the cause 
in every instance be the subject matter great or 
small, his unwearied painstaking with all its details, 
his anxiety, his . over-anxiety, respecting it at each 
stage of its progress, impressing his client with jthe 
feeling that it was the only cause he was engaged 
in, and not giving such impression designedly and 
with the view to couxi that approbation, but because 
his absorption in the cause and each of its minute * 
pi^culars was real as it was entire, — this made ' 
him, and necessarily made him, such an advocate 
as every one deemed to be above all price. This, 
too, must be admitted to have caused one of the 
very few defects in his advocacy ; he was apt to 
overdo matters; and it was said of him that the 
old habits of the attorney had never quitted him ; 
he r^sarddd every point in a causr, as not only 
equally material, but as the pivot on which it 
turned. 

He was a powerfhl, because a clear, a thoroughly, 
well-informed, a ledous speaker; never making 
any pretensions to oratory of a high description, 
but a most effective, business-like speaker. It 
must have been— from his excellent nature we 
have no doubt that it was — a source of pure gra- 
tification to him when he reflected upon the 
numberless occasions on which cases that appeared 
desperate to others had been successful in his hands, 
without any injustice done, any oppression suffered, 
any one deprived of hi3 rights, but simply because 
those had obtained redress who with less sanguine, 
zealous, and laborious supporters must have failed 
to receive their due. The removal of such a man 
from the Bar was felt as the greatest loss which - 
the body of practitioners could sustain; and their 
clients had good reason to entertain the same 
sentiments. It is not every man called to the Bar 
that can, by any exertion of diligence, attain the 
thorough mastery of the business entrusted to him 
which distinguished Serjeant Wilde : great natural 
acuteness was in him joined to a power of work and 
a love of it almost unequalled. But every one can 
make sure of attaining one quali^, the first virtue 
of an advocate, — ^the sacrifice of every personal 
feeling to the interests of the client and the cause. 
It is impossible to conceive a more entire self-denial 
than this eminent person exercised upon every 
matter, great or small, in every case ; and it seemed 
to cost him nothing, because he felt as if the case 
was his own rather than his client's. Now this 
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greatest qi^ality of an advocate, ever to act as if he 
erer felt his representatiye capacity, may be pos- 
sessed by all. No one erer saw in Seijeant WHdt 
the yery least departore from it. No one ever 
cotdd detect him either seeking self-dii^lay or 
wandering into mere matter of amusement, unless 
when the digression serred the cause, as it some- 
times may do either by conciliating the jury or 
exposing an adverse argument, or even by com- 
manding attention in a duU and dreary case, and 
then it must be sparingly used lest it do more harm 
than good. Whoever listened to him perceived 
at every moment that he was working for the 
verdict or in Banc to satisfy the court his contention 
was right. If in this most important particular 
he ever erred, or ftr an instant seemed to foiget 
the interesto of the cause or the argument, it was 
from pr^udice against the judge, in which he was 
somewhat too apt to indulge, and which really had 
its origin in his aeal for the client whom he con- 
ceived unfairly or carelessly treated. One whose 
aeal was so excessive and led him often into prolixity 
was very easily induced to think the impatience 
shown by the court oppressive to his client. Many 
exaggerated stories were current in Westminster 
Hall connected with this/o»Me of the Serjeant. Of 
one chief it was said that he required the impeach- 
ment, if not the head; of another, that he held his 
great qualities to make him the worse judge by 
giving him too much power. Some said that under 
the fi>rmer he generally had blank bills of exception 
in his bag at Nisi Prius ; and it cannot be denied 
that he was sometimes impatient of the practice 
of his leaders when they refhsed to tender such 
notice before another less eminent ftmctionary. 
These thsogs, however, are as nothing compared 
with his great and numerous merits. No man 
can be named whose clients more seldom suffered 
from any unfortunate idtotffneractf of their advocate. 
Beference has been made to his excessive labour, 
the elaborate manner in which he conducted his 
business. It was sometimes prejudicial to himself, 
beside its exhausting effects upon him; but it was 
the result of his honest nature, which not only 
grudged no pains but delighted in leaving no stone 
unturned to secure success. A friend of his, now 
high on the Bench, once drolly enough said that 
any suggestion of something being wanted would 
make him direct that there should be an affidavit 
from Calcutta. The course of business in his court 
(the Common Pleas) was seriously affected by the 
length at which he used both to examine witnesses 
and to address the jury. In another this might 
be set down to the account unfortunately supposed 
to be told by some men's practice, that the gratifica- 
tion of the attorneys in the cause, and the favour 



of themselves among the bystanders, were consulted 
rather than the client's interest. But in the 
Seijeant*s case such a suspicion would have been 
perfectly ridiculous, even to those who knew not 
the man ; for he was in every cause, and he 
suffered seriously by whatever lessened tibc number 
ot them disposed of at any sittings, or whatever in 
consequence of the state of the paper, kept business 
from the comt. We have now stated all that can 
be urged in diminution of the ample, in some respects 
the singular, praise which it has been onr duty to 
bestow on this great advocate in holding his example 
up to the admiration and imitation of the profession. 
There cannot be a more useftd study for those who 
are entering upon ito duties, and there cannot be a 
greater encouragement to industry and- integrity, 
than the contemplation of it. His success was n^id, 
and it was complete. He rose to the highest 
stati<»s on both sides of Westminster Hall ; and 
ample as were his gains, he was only prevented by 
his generous nature and ignorance of all sordid 
feelings from realising a very large fortune. 

His political opinions were always on the liberal 
side, and strongly so. Bui be wisely abstained 
fitim making any attempt to obtain a seat in Parii»- 
ment until he had reached his eminent position 
as a leader, both on the Circuit a^id in court. He 
was returned for Newark, in 1881, having previously 
twice contested that bwough without succesa. 
When the present Lord Chancellor, in 1839, was 
made a Baron of the Exdiequer, he succeeded him 
as Solicitor-General. During the short time that 
he filled this office he gave the entire satisfection, 
which might well be expected, to the government 
he served under; and no one could ever chaige 
him, as so many crown lawyers have been charged, 
with neglecting his duty, whether in Parlianient or 
elsewhere, for his private practice. But indeed 
before he held office, he had been a most usefol, 
we need not add, lealous ally of the party to which 
he was fix>m principle attached; and he distin- 
guished himself upon some inquiries, such as that 
connected with Messrs. Raphael and O^Connel, in 
which the Government thovight fit to take an 
extraordinary interest. One fiust, however, ought 
to be mentioned with respect to his retaining office 
in 1841, because it both illustrates his high and 
honourable sense of duty to his political friends, 
and shows, in a very striking manner, the mischief 
ci[ an administration retaining office without such a 
mi\j<Mity as enables them to discharge ite duties. 
His friends, and e^[>ecially his medical advisers, 
had strongly urged his retirement firom the hard 
labours of the Bar,— Uibours, the effects of which 
upon a constitution by no means robust of late 
years, may be conceived when it is known that he 
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habitually went to chambers early in the morning 
after waiting there till late at night, sometimes 
passing not above four hours in bed. The expres- 
siona used, indeed, showed that they considered 
the relaxation pressed upon him as a matter of life 
or death. He was prevailed upon to take the same 
view of his case, and the chancellor was apprised 
diat he was ready to take the place of a puisne 
jodge, should it &11 vacant. A vacancy did soon 
after occur, and the dangerous rUness of Lord 
Cottenham made it necessary that communication 
should be had with the Prime Minister, iontrary, 
of course, to the regular and constitutional mode 
of proceeding, but the deviation was unavoidable. 
Upon his entering^ the room, Lord Melbourne said, 
*'0f course you must have the judgeship; but 
there is an end of the Government: for nobody 
else can carry Newark, and whether Erie or 
Talfourd succeed you, we lose aiiother seat, which, 
with the minority of four or five that we now have, 
is fiUaL*' The Seijeaht at once saw both the posi- 
tion of the Grovemment, and the consequences of 
its being known that he had been prevented from 
taking the promotion, almost as a matter of course 
belonging to his office if he desired it. He instantly 
perceived that a question would be put in Parlia^ 
ment as soon as^fhe facts became known ; and he as 
instantaneously resolved to prevent the possibility 
of this, by declaring that he came on no such 
errand as was supposed, and intended to remain a 
law officer of the Crown. Lord Melbouma felt 
strongly this truly noble conduct; and he felt the 
pain which the hard necessities of his position 
inflicted upon him, the more acutely because of the 
generous and delicate conduct of the Serjeant. The 
returns of the Treasury Secretary, however, left 
him no doubt as to the facts of the case ; and the 
anger of his disappointed partisans he was unwilling 
to meet had he, as he certainly ought, refused to 
benefit at the Serjeant's expense. His observation 
upon the whole matter the same evening was, 
"This is about the most painful thing I ever 
endured: Office is not worth having at such a 
price." 

Not very long alter he was induced, by a like 
pressure of his 'partisans, to join at least in a slight 
to Lord Plunket This movement made a vacancv 
in the office of Attorney- General ; and Serjeant 
Wilde succeeded Sir John Campbell, now become 
Irish Chancellor for a few weeks. Whether upon 
this, or on his former re-election, we cannot 'state 
with certainty, but at one or the other, aware of 
the illegal expenses so often occurred in that 
borough, he had given distinct notice through more 
friends than one to the Treasury authorities, that he 
should, on no account, spend, or as far as he could 



prevent it, allow to be spent, one farthing be3rond 
the sums strictly required for necessary charges, 
and therefore perfectly legal. After a contest, as 
usual, severe, he was returned by a narrow migo- 
rity; and some time afterwards was surprised to 
learn firom a communication with a high quarter 
that some thousands of pounds had been expended, 
and a debt incurred to meet which there existed 
not any fund. His answer was a reference to the 
distinct notice which he had given, and a refusal 
to pay the money. But he was informed that it 
had been advanced by a supporter of the Grovem- 
ment, who was also his personal friend, and whose 
ruin might be the consequence of the debt not 
being paid. We need scarcely add that this per- 
force overcame all resistance, and the money was 
given. 

The removal of the ministry in the ensuing 
autumn, the inevitable result of the general election^ 
left Serjeant Wilde out of office, and member for 
Worcester, where he had been elected after being 
obliged to give up Newark. He continued his 
professional labours, with only the relief afibrded 
by his quitting the circuit in consequence of having 
held the place of Solicitor-General. Yet the great 
request in which his advocacy was held, made this 
a less material relif f than could have been wished i 
because he was often taken to different circuito on 
special retainers, and in the spring he had fre- 
quently to attend the House of Lords, and the 
Privy Council sittings of the Judicial Committee^ 
In 1846, when the Whig Ministry were restored, 
he resumed the office of Attorney- Greneral, which 
he had held for a short time in 1841 ; but now 
his tenure was still more brief: for the death of 
Sir Nicholas Tindal opened the Chief-justiceship 
of the Common Pleas ; and he was immediately 
raised to that eminent place, which he held during 
four years. 

JUSTICES OF THE PEACE, 
(ante, pp. 266, 257). 

Sir, — ^I was rather amused at reading the letter of 
your correspondent, Mr. Caius, which appeared in 
your last. It is rare in these days to find a defender 
of country justices, and I fear their present advocate 
will do the cause more harm thi£n good. 

It appears to me that he is a gentleman of very 
delicate sensibilities. The allusion in a former letter 
on this subject to the *^ big-bellied Squires** was too 
much for his feelings. So, after expressing his 
virtuous indignation thereat, he makes some delicate 
and witty allusions to stipendiary magistrates — ^to 
the ^^housekeeper's room*^ — to their being ^^ foisted 
upon the ptibUc^ there to batten and to feed " — and 
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finishes up these tempeimte and highly sensible 
remarks by, in effect, stating that the bar conmsts of 
a dass of men fit only to " gorge a con^fortahU and 
inexpennve dinner" (another delicate expresdonl) 
All this is extremely amusing, but I really fear Mr. 
Cains, in his righteous ardour, has fallen into the 
Teiy fiiult he aeeuset your former correspondent of. 
Both in coarseness and vituperation he far outstrips 
him. 

As to his remarks upon the bar, I seriously would 
adyise him to retain them for the future in his own 
bosom as precious gems of thought, for I fear no one 
is able to appreciate them, as they no doubt deserve. 

Mr. Cains appears to have a mortal antipathy 
both to the bacand to eatables. He objects to sti- 
pendiary magistrates battening and feeding, and to 
the bar ^' gorging'^ themselves, influenced probably 
by a tender regard for their health. 

Now, 8ir, I dounot intend to go fiur into the subject 
of country justices here, as the matter has been 
handled by fiur abler heads and pens than mine. 
But a few words I will venture with your permis- 
sion. Mr. Caius, referring to the former letter, 
ai^B :— ''It is a tissue of baseless and almost alto- 
gether unsupported assertion!'* Need I contradict 
this? Need I refer to late cases? To ^e case of 
Jackson, the pawnbroker— to \ the gretA pheasant 
eassy and one of the magistrate's letters in that case 
^-to the case at Castle Eden, where a poor fellow 
being brought up for an assault, the magistrates' 
decision was: ^^Nbw the evidence is not saffidetu to 
convict yoii, so if you pay ihe'costs tee will discharge 
you ; if you refuse to pay them we wiUfine you for the 
assault "—to the case of the poor man mowing on 
Sunday? But why multiply instances. Mr. Caius 
compares stipendiary justices to country ones, and 
by some ingenious process best known to himself 
twists the comparison in fiivour of the latter! He 
tries to persuade us that barristers know less of law 
than conntry gentlemen I This is too absurd to need 
an answer. So much for Mr. Caius' letter. 

I feel obliged to you, Sir, for having inserted the 
very sensible and well written article attacked by 
Mr. Caius in your periodical. I think, and not I 
alone, but all tlie country, that it is a subject and 
"rt« spirit "" that should appear in the Law 
Chbomicle and in every other journal of the land 
(as, indeed, it does), until countoy justices become 
** things that were.'' Why, Sir, it is become a house- 
hold word in the country how justice (?) is dealt 
out by country justices 1 

Far be it from me to run down country magis- 
trates, for I firmly believe that there are many of 
them sincerely anxious to do their duty to the best of 
their ability. But, Sir, I ask you, and every other 
unbiassed person, whether I am wrong in stating 



that large landowners, as country magistrates often, 
indeed, generally are, whose interests as private 
gentlemen are necessarily mixed up with most of the 
cases that come befi>re them, are not as fiur and 
impartial judges as a stipendiary magistrate would 
be? Suppose an assault takes place — a child is to 
be affiliated — a poacher is caught — ^ten to one the 
assaulter or assaulted, the mother, or putative 
ikther, are some of the magistrates' tenantry, or the 
poacher has been on one of the justices' land. 
Small towns and villages are always' divided into 
diques and parties ; and » magistrate living in or 
near them, and being intimately connected with 
them, is often influenced by party feelings and I 
think a case is ofien decided before the justices enter 
the se^ons room, in their own minds. 

I have endeavoured to make these remarks tem- 
perate, and I trust I have succeeded, but I do sm- 
cerelyhope that soon country gentlemen will keep 
to their horses and dogs, and vex the people no 
more. I beg to remain, Sur, 

Yours very obediently, 

NOBTH Wauan. 



SOLICITOBS AS JUSTICES OF THE PEACE. 



We have before alluded (ante, p. 181), to the 
injustice inflicted on the profession by the refusal of 
the Lord Chancellor to appoint solicitors as justices 
of the pesM for tonnties, iind as this is a subject of 
some importance to the profession, we trust that 
some steps will be taken by them unitedly to have 
the injustice removed, or else that they should de- 
termine once' for all, to submit to the Lord Chancel- 
lor's rule of exdusion. The present time is pecu- 
liarly a convenient one, as a bill has just been 
introduced into the House of Commons Illative to 
the qualification of justices of the peace. Our 
readers scarcely require to be reminded that by the 
6 & 7 Vic. c. 73, s. 34, solicitors are entitled to hold 
the office of justice of the peace in any city or town, 
being a county of itself, or in any city, town, cinque 
port, or liberty having justices of the peace by 
charter, commission, or otherwise ; but the S3id 
section excludes them whilst practising^ firom being 
justices of the p^ace for any county. It is admitted 
that an attorney, during his appointment as, a magis- 
trate, ought not to practise either at the quarter or 
petty sessions within the district fbr ndiieh he is 
appointed ; indeed, many solicitors have very littie 
practice of that kind, and would no doubt wUling^y 
relinquish it altogether. The Yorkshire Law 
Society, in their report of the lOth October last, state 
from the information they have collected: ^*That 
in 148 cities and boroughs at the time of the passing 
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of the Mmiieipal Corpontton Aet, 6 jk 6 Wm. 4, e. 
76, and in the fiye yean immediately preeeeding, 
seyen^-fonr praetinng aolieiton were mayon, or 
chief officers of cities or boroughs, all of whom, or 
very nearly so, were jnstieea of the peace by virtae 
of their office. Since the passing of that act, no leas 
than 277 practising solicitors have filled the office of 
mayor, and consequently, in pursuance of the flfty- 
seTenth section of the act, have been justices of the 
peace during the time of their holding such office, 
and the next succeeding year. Of these gentlemen, 
fi)rty-three hare held the appointment twice, 
thirteen three tunes, fire four times, two five times, 
and one six times. At the passing of the Mnni- 
cipal Corporation Act, and in the five years imme« 
diatdy preceding, forty-eight practising solicitors 
were justices of the peace, exduaiTe of mayors. 
Since the passing of that act, ibrty-seyen practising 
8<^ieitors have been pkced ih the commission of the 
peaee, and during thie san^ period,' in many places, 
including York, Lancaster, Hartlepdol, Sudbury, 
Fortsmonth, Conjg^leton, Oswestry, Marlborough, and 
Bodmin, practiang solicitors have been reoqm- 
mended by the town councils for the i^pointment, 
but have notwithstanding such recommendation, 
been excluded, whilst, in other places^ such as Nor- 
wich and Lincoln, practismg solicitors would have 
been selected, but the rule to exclude them was 
known and acted upon.** It is stated that this 
exduaon rests upon a rule made by the Lord 

Chancellor, who isso^a tfa* eommiMioii j but we 

think it originated with the Secretary of State for 
the Home Department, at what time we are not 
exactly aware. We concur in opinion with the 
Yorkshire Law Society, that the profession ought 
to ask for a legisUtive enactment, rendering the 
members of it generally eligible for the office of 
magistrate, not only in cities and boroughs, but also 
in covntief,— and we presume tiiere would be no 
objection to a clause prohibiting attorneys firom 
acting professionally in general or petty sessions in 
the districts fbr which they act as magistrates. 
' This course would meet every objection that can be 
justly made, on public grounds, to the appointment 
of solieitoprs. It appears that neither in Scotland 
nor Ireland is there any disqualificatioir of solicitors 
to act as magistrates in counties similar to that con- 
tained in the 6 & 7 Yic. e. 78, although inlreland 
the same grievance exists as in this country, although 
there is no legislative ^ction for the exclusion. 



MERGER. 

OOHMUNICATION Oif THE LAW OF MXRGEH. 

(ante, pp. 252—256). 



I cannot see what distinction can be drawn (as fiur 
as regards the implication of the law of meiger) 
between incumbrances affecting the life estate and 
the remainder in fee (supposing both estates to vest 
in the purchaser by virtue of one joint conveyance). 
The same arguments will, I think, be applicable to 
both, and I cannot see how an exception can be 
drawn in either 'sase to the general rule of merger, 
for the operation of which it is simply required: 
^' That a greater and a less es^te should coincide in 
the same person** (without any intermediate estate). 
The incumbrance itself (supponng it to be a most- 
gage) certamly confers an estate upon a. third per- 
son, but then it is an estate commensurate (in point 
of duration) with the estate upon which it is charged, 
and therefore no '* intermediate estate ** capable of 
preventing the application of the rule in the present 
case. It is dear that, if tiie* tenant for life and 
remainderman had. conveyed to the purchaser by 
separate assurances, the doctrine in question would 
have applied ; and if you deny it, simply because the 
conveyance is effected by a single instrument, why 
not deny it when the same conveyance confers an 
estate for life on A., remainder to his heirs, holding 
A. to take two distinct estates, one in possession, the 
othdr id remainder. But supposing it be granted 
that merger takes place in the case under discussioo, 
does it follow (and this seems to me the vital 
question) that the anticipated effect will be pro- 
duced? Mr. Burton, in his *' Compendium of the 
Law of Real Property,** says : *< And if in any case 
the estate which is merged (which would be the fate 
of the life estate) were, either previously lo the 
transaction which caused the merger, or by that 
transaction, charged with a rent or other incum- 
brance, the chaige will still subsist, so long as the 
first estate might have continued^, nor will ^ven the 
accidental determination of the second estate before 
the time when the first estate (if it had not been 
merged) must have expired, cause the charge to 
cease ** (see Burton's Compehdium, 248,' s. 766). 
Thus this writer virtually denies the natural ten- 
dency or power of merger to produce the equitable 
effect for the sake of which it is sought to be 
established, though the oondunveness of the passage 
must of course depend upon the position which the 
author holds among text-writers. 

A. L. TRoncAir. 
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EXAMINATION ANSWERS. 
(HiUxry Term, 1856). 



COMMON ULW (ante, p. 271). 

I. LienStatute of LimUaHons.'-The Statutes of 
limitation aa to personal actions (unlike those relating 
to real property) do not eztingoish the right, but 
only bar the remedy. It follows from this rule, 
that a party having a lien on goods as a security 
for a debt does not lose his lien by reason of the 
statute of limitations having run against the debt. 
It is true the party cannot actively recover the 
money, but there is nothing to prevent his obtaining 
payment through the medium of his lien (see 
Higgins V. Scott, 2 Bam. and Adql. 413). 

n. Sheriff— Claim to goods seized in execution, — 
Where a sheriff having seized the goods of a defend- 
ant under an execution is served with notice of a 
claim to such goods by a third party, he should 
forthwith apply to a judge at chambers or the court 
for an order or rule requiring the claimant to show 
his alleged title and for the plaintiff in the action 
and such claimant to proceed to litigate their re- 
spective rights on an issue ; frequently the parties 
with a view to save expense leave th^ matter 
to the judge to decide upon the daim. This juris- 
diction was given by the 2 Will. 4, c. 58, s. 6, 
which reciting that difficulties sometimes arise in the 
execution of process against goods and chattels, 
issued by or under the authority of the courts of 
law, by reason of claims made to such goods and 
chattels by assignees of bankrupts and other persons, 
not being the parties against whom such process 
has issued, whereby Sheriffs and other officers are 
exposed to the hazard and expense of actions ; and 
it is reasonable to afford relief and -protection in 
such cases to such sheriffs and other officers, proceeds 
to enact, ^* that where any such claim shall be made 
to any g^oods or chattels taken or intended to be 
taken in execution under any such process, or to 
the proceeds or value thereof, it shall >and may 
be lawful to and for the court [the 1 & 2 Vic. c. 45, 
s. 2, enables a judge at chambers to act, and indeed 
the application is usually made to a judge] from 
which such process issued, upon such application 
of sheriff or other officer, made as well before as 
after any action brought against such sheriff or 
other officers, to call before them, by rule of court 
[or judges summons], as well the party issuing 
such process, as the party making such claim, and 
thereupon to make rules, orders, and decisions for 
the adjustment of such claims and the relief and 
protection of the sheriff or other officer. 

m. Distress on lodger^s goods, — ^As a general rule 
everything on the premises, other than fixtures and 



things attached to the freehold, whether belonging 
to the tenant or a stranger, is distrainable for rent 
It follows, therefore, that the goods of a lodger may 
be distrained for rent due to the principal landlord, 
and this, even though the lodger had paid his own 
rent to his landlord. 

lY. Notices to admit-rNew tnaL-— On a new trial 
the order for admission of documents made on a 
notice to inspect, prior to the first triali will be 
binding on the party who consented to such admis- 
sion. 

y . Sequestratum.—TbiB is a kidd of execution for 
a debt, and issuiM after a recovery of a judgment 
against a clergyman ; it is directed to the bishop of 
the diocese in which the defendant resides^ com- 
manding the bishop to enter the rectory and perish 
church, and to take and sequester the same, and hold 
them until of the rents, tithes, and profits thereof, 
and of the other ecclesiastical goods of the defendant, 
he shall have levied the plaintiff's debt (2 Arch. 
Prac. 966 ; see 1 Law Chron. 880 ; hi eqoity, 1 
Law Chron. 288, 278). 

VL Summary remedies an 6iUf of jexckangSn—lM 
an action on a bill dT exchange, commenced within, 
six months of its becoming due, the defendant is not 
entitled to appear and plead as a matter of eonrse: 
he must within twelve days, either pay the debt into 
court or apply to a judge for leave to appear and 
plead, showing on affidavit a legal or equitable de- 
fence, or such hcU as could make it incumbent on 
tho holder to prove consideration, or other fteti 
satis&etory to the judge, who may thett make an 
order on terms as to security or otherwise (amte^ pp. 
63,-65, 202 ; 18 & 19 Yic c 67). 

YU. Execution after verdict.— -In the absence of a 
direction to the contrary by the judge trying the. 
cause, execution issues within fourteen dajs after 
the trial (15 & 16 Vic. c. 76, s. 120; Bule Hil. T. 
1858, pi. 57 ; 1 Law Chron. 51). 

yni. Execution out of county of osaiiM. — A 
plaintiff may now at once issue an execution into 
any county though a different one from that men- 
tioned as the venue in the pleadings (15 & l6 Vic. c. 
76, s. 121). 

IX. Feme covert — Appearance by attorney — Plead" 
ing coverture, costs,-^A feme covert cannot appear by 
attorney in an action against her solely and if she 
plead her coverture (which must be in pe^scm) and 
obtain a verdict thereon, she is entitled to her eoets 
of the pUa in abatement, and may have execntico 
for such costs, in her own name; the husband 
cannot have execution for them in Ids own name 
without making himself a party to the judgment 
(Wortley v. Bamer, 2 Dowl. 68f ; Archb. by Chit 
1066, 1196) ; as to the power of the husband to 
issne.execution, and the continuance of the anthoritv 
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of the tttofney, which however, only apply where 
the wife WM sole at the time of the commencement 
of the action, see 15 & 16 Tie. c. 76, s. lil). 

X. Undertaking 6y aUorney, — ^If the attorney of a 
defendant undertakes to appear for him and after- 
wards n^lects to folfil such undertaking, an attach- 
ment may be issued against him (Rule Hil. T. 1858, 
pL 8). 

XI. WarraM of attorney by two — Judgment after 
death of one, — ^Where a warrant of attorney is 
given by two persons jointly (and not jointly and 
severally), on the death of one before judgment, no 
judgment can be entered up against the survivor 
(Raw V. Alderson, 7 Taunt. 458 ; Jordan v. Fur, 
2 Adol. and £U. 487 ; Prac Com. Law 858). 

Xn. De^nne and trover. — ^The difference between 
detinue and trover is, that in the former the thing 
itself is sought to be recovered, whilst in trover 
damages only for the detention are sought (Key div. 
Com. Law Princ. pp. 85, 86 ; 8 Black. Com. 146; 
Walker v. Needham, 1 Dow. N. S. 326, 891). 

XnL BUI of Exchange— Notice of Dishonour, — 
Before the holder of a bill can sue the drawer or 
indorser thereof, he must give a notice of dishonour 
within the time limited by h^w for so doing, as to 
which see Key Div. Com. L. Princ. pp. 42, 48 ; 1 
Law Chron. 842, 848). 

XIV. Contract by agent— Who to sue on.— The 
proper party to sue on an oral, and even written 
contract, entered into by an ageht of the contractee 
is the contracts himself, and not his agent, f^r in 
contemplation of law the contract is entered into by 
or with the principaL The rule is that a person on 
whose behalf or for whose benefit a simple contract 
has been entered into may maintain an action thereon, 
although he is no party thereto, provided the consi- 
deration upon which such contract is founded moves 
from him. The consideration draws after it the pro- 
mise, .so that the perspn from whom the consideration 
moves is the proper party to maintaiTi an action 
upon the contract, although the promise be not in 
express terms made to him, but to another on his 
behalf (Browne's Actions, 160, 161 ; 9 Jur. 454 ; 2 
Steph. Com. 119 ; Addison on Contracts, 257, 1st 
edit. ; 1 Law Chron. 221— 8, 894—6), 

XV. Bent-^ Execution— Notice by landlord td 
sheriff,'— An application may be made to the court, 
or an action on the case be brought against the 
sheriff for removing g^oods seized in execution from 
off the premises without satisfying the landlord 
for a year's rent (after notice), under 8 Anne, c. 
14 (see anU; Reed v. Thoyts, 6 Mees. and W. 
410; Riseley v. Ryle, 10 Mees. and W, 101). The 
statute requires the payment of the rent before the 
goods are removed from the premises; and if, 
therefore, they be sold and cemoved, the sheriff 



will be liable for the whole amount of the rent due, 
although the goods may have been sold for less 
(Foster V. Hilton, 1 Dowl. 85). But a bill of sale 
by the sheriff is not a removal (Smallman v. Pollard) 
6 Man. and Gran. 1001 ; S. C. 8 Jur. 246 ; Recog- 
nised, 12 Jurist, 896). The sheriff, in order to be 
made liable, must have notice of rent being due 
(Smith V. Russell, 8 Taunt. 400) ; but if this notice 
be given at any time whilst the goods or their 
produce are in the hands of the sheriff, it will be 
sufficient (Amitt v. Gamett, 8 Bam. and Aid. 440). 
Even where a sheriff, knowing that rent was due 
to a landlord, proceeded to sell the tenant's goods 
under a f. fa, without retaining the rent, he was 
holden to be lii^le for it to the landlord under this 
statute, although no specific notice had been given 
to hira by the landlord that such rent was due 
(Andrews v. Dixon, 8 Bam. and Aid. 440). The 
sheriff should not seize for rent until he has notice 
thereof (Gawlcr v Chaplin, 2 Exch. Rep. 506 1 
sed qucere). 

CONVETANCIKG (on/e, pp. 271, 2). 

I. Escheat of freehold and copyholds,— Where a 
man sebed of lands in fee dies intestate without 
heirs, the 'lands whether freeholds or copyholds 
escheat to the lord, who is usually a cUfferent person 
in such cases. Where the owner of freeholds dies 
intestete without an heir, the Crown will be entitled 
to such lands. Where the owner of a copyhold 
estete dies intestate without leavmg an heir, the 
lord of the seignory will take the copyhold. The 
means by which the Crown and lord respectively 
become entitled, are by the doctrines of escheat (pee 
Downe v. Morris, 8 Jur. 486 ; Weaver v. Maule, 2 
Rubs, and Myl. 97). The existence of a legal estate 
in a trustee would prevent the escheat, as' has lately 
been decided. 

n. Estates tail male^ general, and special,— In 
creating the following estates, the words of limitetion 
in deeds in each case are as follows :— 1. Estete in tail 
male, " to A. and his heirs male of his body be- 
gotten." 2. Estete in teil general, " to A. and his 
heirs of his body begotten." 8. Estates in tail male 
special, " to A. and the heirs male of his body to be 
begotten upon B., or "to B. and the heirs male of 
her body to be begotten by A.," or " to A. and B. 
and the heirs male of their bodies " (Doe v. Feather- 
stone, 1 Bam. and Adol. 944). 

in. Bargain and sale to uses,— On a bargain and 
sale to A. and his heirs to the use of B. and his 
heirs, in trest for C. and his heirs, the legal estete 
vests m A. and his heirs, because the bargain and 
sale is but the limitetion of a use and there cannot 
be a use upon a use. On a conveyance operatmg 
by transmutetion of possession and so passing a 
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the case is very different (Key, div. Convey* 
ancing, pp. 123, 124; ante, pp. 196,228; 1 Hay. 
Conv. 87, 63, 74, 6th edit. ; 2 Black. Ckun. 838). 

IV. Incorporeal lereditamenU. — An incorporeal 
hereditament is a right issuing out of a thing cor- 
poreal (nrhether real or personal), or concerning, 
or annexed to, or exercisable within the same, being 
descendible to heirs. It is not the corporeal thing 
itself, but something collateral thereto, as a rent 
issuing out of lands. Some writers rank reversions 
and remainders as incorporeal hereditaments, and 
certainly in respect of the mode of their conveyance 
they are governed by the rules applicable to the 
transfer of incorporeal hereditaments, f But to 
include them under such term is to confound the 
tOaU which may be had in the subject of property 
with the subject of property itself. The term is 
usually confined to things real^ but it also iq[>plie8 
to things personal as in the case of an annuity 
descendible to a man and his heirs, but as this is 
the only instance of the kind, the term ** incorporeal 
hereditament'* is, in effect, exclusively applied to 
the dass of things real; and may in such case be 
defined as a right annexed to, or issuing out of, or 
exercisable within, an hereditament corporeal of 
that class. The use of the term *' incorporeal 
heredUament^ is objectionable, for a man may have 
a less estate than an hereditament in an incorporeal 
thing. The preferable term is an ** Incorporeal 
Kght," or better still »♦ Mixed Property" (1 Steph. 
Com. 169, Ist ed. ; pp. 163, 614, 2nd ed. ; 2 Black. 
Com. ch. 8 ; 1 Prest Est c. 1 ; First Book, 182, 
133 ; see 1 Law Stud. Mag. 311—813). Incorporeal 
hereditaments are usually (as indeed ar^ corporeal) 
conveyed by grant (Key, div. Conv. p. 107; 1 
Steph. Com. 474; 2 Id. 64, 1st edit; Bird v. 
Higginson, 6 Adol. and El. 824). 

y. EmbUmenis, — ^Emblements are com sown and 
roots planted in, and other annual artificial profits 
of the land, which pass to a man's personal represen- 
tatives on the determination of an uncertain tenancy 
(Toller's Exec. 149, 150; 2 Black. Com. 122). 
We have so recently fiilly answered a similar 
question that we must refer thereto in 1 Law Chron. 
366. 

YI. Death qf exeeutore in testator^s UfeHme.—Tht 
death of all the executors in the lifetime of the tes- 
tator is the same as if a testator had not appointed 
any executors by his will, and therefore administra- 
tion must be granted with the will annexed. The 
person or persons having the greatest interest in the 
deceased's effects will, in the absence of peculiar dr- 
cumstances, be entitled to such administration (1 ' 
Will. Exec. 381). 

Vn. Estoppel^ Eecrow.^Wt have ahready (I 



Chron. p. 61), given an answer to the question so 
fiur as estoppel is concerned: we now, however, 
furnish another. Estoppels are so called according 
to Lord Coke (1 Instit 862 a, and see note by 
Butler), *' because a man's own act or acceptance 
stoppeth or doseth up his mouth to allege or plead 
the truth." This rule proce^ on the ground thai 
it is but just, in the language of Taunton, Just. 
(Powman v. Taylor, 2 Adol. and Ell. 291), ''that 
where a person has entered into a solemn engage- 
ment by deed, under his hand and seal, as to certain 
fkcts, he shall not be permitted to deny any matter 
which he has so asserted," or as Lord Demnaa, C. 
J. expresses it (6 Adol. and £11. 476), " that where 
a person by his words or conduct wilfully causes 
another to believe the existence of a certain state of 
things, and induces him to act on that belief, so as to 
alter his own position, the former shall be prednded 
from averring against the latter a different state of 
things as existing at the same time " (see Comyn's 
Dig. tit '' Estoppel," and authorities referred to in 
note to 1 Steph. Com. 446, 1st edit ; 8 Jur. 666 ; 
6 Jur. 868; Freeman v. Cooke. 12 Jur. 777; Doe 
V. Challis, 16 Jur. 900). A recital will bind by 
estoppel, and will bind all the parties to an inden- 
ture, unless it clearly appears to be intended to be 
the statement of one only of the parties (Strongfaill 
V. Buck, 14 Jur. 741 ; S. C. 19 Law Joum. N. S. 
Q. B. 209 ; Young v. Bamcock, 18 Jur. 689 ; as to 
estoppel by admimons^ see Kewton v. liddiard, 18 
Jur. 263). As to that part of tho question which re- 
lates to an escrow (or a scroll), we may observe that 
the delivery of a deed may be coiuft'XumaX, as a de- 
livery to some third person to keep tiil dome aci is 
done by the grantee ; in which case it is not delivered 
as a deed, but as an escrow^ that is, it is not to take 
effect, or to operate as a deed till the act required to be 
done by the grantee is actually performed. Delivery 
of the deed as an escrow vests the right to the deed 
in the party for whose benefit it is delivered, subject 
to the performance of the condition on which ii is 
delivered (Hooper v. Ramsbottom, 6 Tannt. 12; 
Shepp. Touchst 67, note h, by Atherly ; Bowker v. 
Burdekin, 11 Mees. and W. 128). 

Yin. SettUment—Cnatodif oftitk-deedi."^ln the 
case of a settlement to the use of A. for life, re- 
mainder to the use of trustees for terms of years to 
raise jointures and portions, remainder to the nae of 
the first and oth^r sons of A. succesdvely in tail, 
the party entitled to the custody of the title-deeds is 
the trustee' having the legal estate, if any such 
there be; but if not, t. «., if the tenant for 
life take a legal estate, he will be entitled to the cus- 
tody of the deeds (see Dixon on Deeds, p. 77, ei 
eeq. ; 1 Sand. Uses. 118, 6th edit ; Jenkin v. Peace, 
6 Mees. and W. 722 ; 2 Pow; Mortg, 641, 6th edit ; 
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EvmiiB Y. Bicknell, 6 Ves. 174 ; Harper v. Faneder, 
4 Miidd. Rep. 138 ; Hiirs Truitees, 258, 882). 

IX Advow$ott — PreteniaUon by purchtuer of, — ^A 
person cumot lawMiy present hunself to a living 
the neict presentation to which he has purchased ; 
this is by 12 Anne, st. 2, c. 12 ; if the purchase 
were of the advowson itself there is some donbt 
whether it wonld beiOegal (see 1 Chron. p. 180). 

X. BUI of saky regiitraiian,— To make a bill of 
sale of chattels good it most, except in the eases 
otherwise provided, be registered or filed within 
twenty-one days (17 k 18 Vie e.S6 ; 1 Law Chron. 
136,195,280). 

XL MortffogM, provjuoesj cavetuMts^ and powers. — 
The nsnal provisoes, covenants, and powers in a 
mortgage in fee are for redemption of the premises 
on payment of the principal and interest at a certain 
time, for retenticm of possession by the mortgagor 
till defiralt in payment, for payment of the principal 
and interest and for title, and, if honses, &c., to 
insure, with powers td sell on default either with or 
without notice, and, if desirable to lease (see Key, 
div. Conveyandng, pp. 76—78). 

Xn. PurehoKB by trusteesy in. — ^Thereare several 
relations in which persons may stand towards each 
other which forbids a purchase by either of them, 
either entirely, as b^ reason of legislative enactments 
or on general principles of public policy, or partially, 
as where the interests of the parties have in reality 
been sufficiently guarded (Dart, 8, 16, 2nd edit.) ; as 
purchases by arhitnton, bankruptcy or insolvency 
assignees, trustees for purchase; also partially, 
agents, imctioneers, counsel, solicitors, guardians, 
&e. (Dart, 16—21, 2nd edit.; 1 Law Chron. 89, 
439 ; 2 Id. 49, 245). 

XnL CovenanU for tiae-—TrusUei.—A beneficial 
vendor seised in fee coTenants— 1st, that he is seised 
in fee ; 2ndly, that he has power to convey ; Srdly, 
for quiet enjoyment by the purchaser, his heirs and 
assigns; 4thly that the estate b free firom incum- 
brances; and lastly, for fiuther assurance. In 
small purchases the first covenant is sometimes 
omitted, which may be safely done, for the first and 
second are 8ynon3rmou8 covenants. Where a vendor 
has only % power of appointment, the vendor should, 
in addition to the above, covenant that the power 
was well created, and is subsisting. In cases of 
truetees and executors the covenants are different. 
They can only be required to covenant that they 
have done no act to encumber. Where the pur- 
chase money is considerable it is usual to require the 
cestuis que trust to join. 

XrV. Devise to heir-at-law. — ^The devisee heir- 
at-law takes by devise, t. e., by purchase. This is 
expressly enacted by the Inheritance Act (3 & 4 
WilL 4, c 106, 8 3), the words of which are : *' That 



when any land shall have been devised by any tes- 
tator who shall die after the Slst of December, 1833, 
to the heir, or to the person who shall be the heir of 
such testator, such heir shall be considered to have 
acquired the land as a devisee, and not by descent." 
It was a clear rule that the heir would take by 
descent, as being lus preferable title (Watk. Conv. 
by MerrifieM, 170 ; 4 Bac. Abr. 315, by Gwillim ; 
Burton's Comp. pi. 336); 

XV. Descent.'^The third of the estate in joint 
tenancy goes on B.*s death to the surviving joint 
tenants ; the third of those in coparcenary and in 
common goes to his heirs. 

BQumr (ante, p. 272). 

I. Principal equitable subjects,^— By way of addition 
to what is stated 1 Law Chron. pp. 259, 438, and 
ante, 194, 195, we may give Mr. Smith's statement 
of the subjects of equity jurisdiction, namely, I. 
Remedial equity, specifically so termed, indnding 
thereunder: 1. Accident; 2. Mistake; 3. Actual 
firaud ; 4. Constructive firaud. ,11. Executive equity, 
including thereunder: 1. Legacies; 2. Donationes 
mortis causd; 3. Express private trusts evidenced 
by sotne written document; 4. Express charitable 
trusts; 5. Implied trusts ^ 6. Constructive trusts ; 

7. Trustees and others standing in a fiduciary 
relation ; 8. Specific performance of agreements and 
duties not arising from trusts, in. Ae^ustive eqmtjj 
Including thereunder: 1. Account in general; 2* 
Administration; 3. Mortgages and pledges; 4. 
Apportionment and contribution; 5. Partnership; 
6. Certain special adjustments in cases of debtor 
and creditor; 7. Miscellaneous cases of. account; 

8. Damages and compensation; 9. Election; 10. 
Satisfaction; 11. Partition, settiement of boundaries, 
and assignment of dower. IV. Protective equity 
irrespective of disability, including thereunder ; 
1. Cancelling, &e., documents; 2. Interpleader; 
3. Bills of peace, and to establish wills, and ii\j unc- 
tions ; 4. Writs of 716 exeat regno and supplicavit ; 
5. Appointment of a receiver, &c. V. Protective 
equity in favour of persons under disability, including 
thereunder:. 1. Infimts; 2. Persons of unsound 
mind; 3. Married women. YI. Auxiliary equity, 
including thereunder : 1. recovery in aid of pro- 
ceedings at law ; 2. Preserving testimony. 

II. Relief against forfeiture, lease. — Equity never 
relieves against a breach of covenant in a lease unless 
the payment of money will be an adequate compen- 
sation, and the party can be put just in the same 
position as if no breach had been committed (Frinc. 
Eq. 388—390 ; Elliott v. Turner, 18 Sim. 477; 5 
Jur. 1178). Thus a neglect to insure will not be 
relieved against, as the lessor cannot be put in the 
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same condidon, as the risk by non-insuraxice is not a 
matter of calculation. 

HL Specific performance of contract not in writing. 
-—Courts of equity thII decree -specific performance 
of a contract relatbig to land where there has been a 
part performance of the agreement, as to which see 
1 Law Chron. 488-9, though not in writing. 

rV. Tenant for Kfer^Wastc-^A tenant for life, 
though unimpeachable of waste, will be restrained 
from making an unconscientious use of his legal 
power; as where he is pulling down the mansion 
house, young timber, trees planted for omamentj 
&c. (1 Law Chron. p. 55). 

y. Estate for Itfe with or without impeachment of 
watte. — ^A tenant for life expressly *^ without im- 
peachment for waste " is not liable at law for such 
<acts of waste as ordinary tenants are responsible for. 

VI. Stock — Restraining unlawjitl traw/er. — In 
order to prevent any improper transfer or dealing 
with stock standing in the name of a third party, & 
distringas should be at once placed on it. The writ 
may be obtained on filing an affidavit; an order to 
restrain the transfer may be obtained by motion or 
petition, without a bill being filed, which, however, 
will be necessary if the party requests the bank to 
transfer (5 Vic. c. 5; Pract. Eq. 452—456; Key, 
div. Equity, p. 122; Hertford v. Subse, 1 
Hare, 584JI. 

Vn. Infant — Ward of court. — ^An infimt is made 
a ward of court by a suit being instituted pn bis 
behalf; thereupon the infiint is placed, as to his 
property, under the immediate protection of the 
court, and' a guardian is appointed for his or her 
person only : the court will then treat all persons 
offending against its orders with severity as for a 
contempt (Key, div. Equity, pp. 47, 48 ; 1 Law 
Chron. 124, 200, 204, 296, 298, 876). 

VIII. Relief of trustee.— A trustee may file a 
bill, to have the trusts performed and so relieve 
himself from the performance of his trusts, and 
if only a derivative trustee to be relieved from the 
trust. If the trust estate consist of monies or stock 
be may pay same into court, and so be relieved 
(1 Law Chron. 54, 123, 804, 376, 416, 439). 

IX. Instituting proceedings in Chancery. — There 
are three modes of commencing proceedings in 
Chancery (besides the proceeding by petition in 
certain statutory cases), namely : 1. By a bill, which 
is the ordinary way in the case of a subject, or by an 
information in the case of the Sovereign suing, or a 
public right being in question ; 2. By a claim, which, 
however, only applies to the ordinary cases of 
administration, foreclosure and redemption of mort- 
gages, specific performance of- agreements, partner- 
ship accounts, compelling trustees to allow their 
names to be used by the cestuis que trust in enforcing 



legal claims, and for the appointment of new trustees 
(1 Law Chron. 439). Even in these cases bills may 
be, and very fluently are, filed, though the court 
might in a very plain case disallow the additional 
costs (see 2 Law Stud. Mag. N. S. p. 150). The 
third way of commencing a suit in equity is by a 
summons, which however is limited to Uie single 
case of an administration, and in the case of real 
estate only where the will vests the wAofe of the real 
estate in trustees for sale, with power to give reoapts 
for the rents and produce (15 k 16 Vie. e, 86» aa. 
45, 47 ; 1 Law Chron. 54, 262, 408). 

X. Suit on behalf of infant or feme cower*.— Befiwre 
an infant, married woman, &c., can sue as plaintiff 
in a bill or claim, a next fHend must be appointed, 
and a written authority must be obtained from such 
next friend, and be filed with the bill or daim (15 
k 16 Tic. c. 86, s. 10). 

XI. Steps in a cause.— We have answered thia so 
recently as ante^ p. 196, to which we therefore refer 
the reader. 

Xn. Modes ^ of taking evidence.— Tbaa is also 
answered ante^ p. 196. 

Xnt. Proceedings by creditor or legatee. — A cre- 
ditor or legatee may obtain payment of his debt 
or legacy in Chancery by filing a bill or a elaim or 
by obtaining an administration order. As to this 
latter there is a distinction between personal and 
real estate; for an administration of the permmal 
estate of a deceased person may be obtained by a 
judge*s summons and order at the- instance of a 
single creditor, legatee, or next of kin. An admin- 
istration of the real estate may be obtained by a 
creditor or person interested under the will of the 
deceased, where the whole of the real estate is 
vested m trustees for sale, with power to give 
receipts (15 & 16 Vic. c. 86, ss. 45—48 ; Ord. of 
16th Oct., 1852, pi. 8—7 ; 5 Law Stud. Mag. N. S. 
672). 

XIV. Abatement— Revivor.— By sec. 52 of the 
15 k 16 Vic. c. 86, upon a suit becoming abated by 
death, marriage, or otherwise, or defective by 
reason of some change or transmission of interest 
or liability, an order to revive may be obtained as 
of course upon the allegation of any such matters* 
On service of this order the suit stands revived. 
The order may- be discharged on any ground which 
formerly would have been open to the defendant 
on a bill of revivor or supplemental bill'. Where 
any party is an infant or lunatic, a guardian must 
be appointed (see 48rd Ord. of 7 Aug. 1852 ; 4 Law 
Stud. Mag. N. S. p. 464 ; 6 Id. 89—92 ; 1 Law 
Chron. 332). 

XV. Bueiness at chambers.— We have before 
(1 Law Chron. 260, 489) stated some of the matters 
disposed of at chambers; we may add that the 
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tendency \k to throw as many things as poMible 
into chambers. The matters of relief sought for by 
proceedings at chambers are, 1. the administration 
of assets; 2. the guardianship, advancement and 
maintenance of infants. 

BAKKRUFTCT (otite, p. 272). 

L Objects of baukrupteif law.— The principal ob- 
jects to be effected under the bankruptcy law are to 
make an equal distribution of the trader's effects 
among his creditors, so as to prevent single creditors 
from obtaining that preference over -others which 
the common law allows, and thereupon to free the 
trader from all further liability, so as to enable 'him to 
commence the world anew (Key, div. Bankruptcy, 
p. 2 ; anU, p. 28). 

n. Obtaining a^udicadon. — An abjudication is 
obtained either on the petition of a creditor (as to 
which see ante^ pp. 212, 213), or on that of the 
trader himself, as to which see 1 Law Chron. 153, 
440, 441). 

m. Facts to he proved by petitioning creditor,-;' 
Where a creditor petitions for acyudication against 
a debtor he must establish the existence of a suffi- 
cient petitioning creditor's debt, of a trading within 
the meaning of the- bankrupt laws, and of an act of 
bankruptcy by the trader (Key, div. Bankruptcy, 
pp. 46, 49). 

rV. Disputing adJudicatioiL — ^A trader may dispute 
the adjudication either before or after the advertise- 
ment thereof, so that he does so within the limited 
periods. Where he disputes prior to the abjudica- 
tion he is allowed seven days, or such extended 
time, not exceeding fourteen days, as the court shall 
allow from the service of the duplicate of the acyudi- 
cation to show cause to the court (the commissioner) 
against the validity of the abjudication. After the 
advertisement of the adjudication the bankrupt 
must (if he were within the United Kingdom at the 
time of the a^udication) within twenty-one days 
after the advertisement of the bankruptcy in the 
London Gazette, or (if he were in any other part of 
Europe at the date of the a^udication) within three 
months after such advertisement, or (if he were else- 
where at the date of the adjudication) within twelve 
- months after such advertisement, have commenced 
an action, suit, or other proceeding, to dispute or 
annul the petition for abjudication, and shall not 
have prosecuted same widi due diligence and with 
effect, the Gazette containing .such advertisement 
shall be conclusive evidence in all cases as against 
such bankrupt, and in all actions at law or suits in 
equity brought by the assignees for any debt or 
defland for which such bankirupt might have sus- 
tained any action or suit had he not been adjudged 
bankrupt, that he became bankrupt bef(Nre the date 



and filing the petition for abjudication, and that such 
petition was filed on the day on which the same is 
stated in the Gaz Ue to bear date (12 k 13 Vic. c. 
106, s. 233). 

y. ^ode of proving de6te.— Debts are proYed by 
the creditor, where he is living neai* the place where 
the.courtisheld, attendmgandmaldng a deposition 
of hu debt, in which he must state the particulars 
of and consideration for his daim, and that the debt 
was due and owing before the filing of the petition, 
or has unce become payable, and if the creditor hold 
any security he must state ihat fact and produce the 
document. If any creditor live remote from the 
place of the meeting of the commissioners, he may 
prove by affidavit, sworn before one of the parties 
elsewhere stated as authorised to admiqister an oath 
in bankruptcy matters. It has been held that 
though the 164th seetion of the Consolidation Act 
does not provide for proof by affidavit, and there is 
no express provision in the act dispensing with per- 
sonal attendance, creditors in the country may prpve 
by affidavit (2 Law Stud. Mag. N. 6. p. 4). 

YI. How property vested in oMt^meef.— The bank- 
rupt's property (except as to copyholds, estates tail, 
and leaseholds before assent) vest in the assignees 
by the mere appointment (ante, pp. 261, 262). 

VEL Property not passing to assignees, — The fol- 
lowing are some instances where goods dp not pass, 
jmd, consequently, in such instancea no order can be 
made for their sale by the assignees as beiiig in the 
reputed ownership of the bankrupt. Thus, where 
the bankrupt has property in his possession in autre 
droit, it does not pass to the assignees. As where 
he is a trustee, or executor, or administrator (Winch 
V. Keeley, 1 Term Bep. 619 ; exp. Ellis, 1 Atk. 101 ; 
Sinclair v. Wilson, 1 Law Chron. 458). So property 
in his possession as factor for another, will not pass 
to the assignees (2 P. Will. 187, noU; Cowp. 233). 
Nor will property placed in the bankrupt's hands for 
a specific piurpose (exp. Froud, 1 Mont, and Mc Ar. 
262 ; Hamilton v. Bell, 1 Law Chron. 860). So 
monies, securities and effects, belonging to properly 
enrolled firiendly societies, &c., do not pass to the 
assignees (6 Madd. E. 98 ; exp. Ray, 2 Deac. 537). 
So goods obtained by firaud (15 Mees. and Wels. 
216), or in the trader's possession in conformity 
with the known usages of trade fl6 Mees. and Wels. 
212), and goods settled to the separate use of the wife 
(16 Mees. and Wels. 838), do not pass to the assig- 
nees, t. e., they cannot be sold under a commis- 
sioner's order. See as to this order, 3 Law Stud. 
Mag; N. S. p. 260—252, 

Vm. Fraudulent preference, — ^In order to consti- 
tute a fraudulent preference, it should be shown that 
the transaction was voluntary, made in contempla- 
tion of bankruptcy, and with a view to prefer the 
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particiilar creditor. "Hie proper definition of ft 
frttodolent preference is, a voluntary preference 
iMvmg from the bankropt in favonr of a particular 
creditor, and in coniemplaiion of bankruptcy.*^ (Per 
Parke, J., in Morgan t. Brundett, 2 Not. and Man. 
29/; a C. 5Bam.andAdoL298; see 2 Law Stud. 
Mag. 289, 240; 6 /(i. 251 ; 2 Id. Supp. pp. 54, 56 ; 
Hobaon t. Browne, 1 Jur. N. S. 920). 

IX. SeiOemaUM iy hanknqtL-^A settlement by a 
trader made before bankruptcy) and in consideration 
of a ibture marriage, is valid, even if the husband 
imt then indebted and eyen if the goods were his 
own and not his intended wife's (2 Madd. Qianc. 
Pract 368 ; Simmonds y. Edwards, 11 Jur. 592 ; 
S. C. 16 Mees. and Wds. 888). But a setaement 
after marriage (not being in pursnanoe of written 
articles prior thereto, ndiich is, indeed, the same as 
an actual settlement) by a trader being at that time 
greatly in debt, or becoming so shortly afterwardst 
is invalid as agahistthen creditors and the assignees, 
unless supported by a valuable conaideration (Pott 
Y. Todhuntcr, 9 Jur. 589; S. C. 2 ColL C. C. 76; 2 
Law Stud. Mag. K. S. Supp. pp. 180, 181). So 
much with reference to the bankrupt's own marriage 
settlement ; but in the Consolidation Act there is a 
provision relating to settlements on his duldren and 
other persons (which latter words, it is said, are 
intended to comprise his wife) (Glaiiter v. Hewer, 
8 Yes. 204). This is sect. 126 (which is the same as 
sect 78 of the 6 Geo. 4, c. 16), and it enacto that if 
any bankrupt being at tkeHmeuuoheiU^ shall (except 
upon the marriage ofattg of Ut cUMrni, or for some 
valuable consideration) have conveyed, assigned, or 
transferred to any of his children or to any otiier 
person any hereditaments, oflices, fees, annuities, 
leases, goods or chattels, or have delivered or made 
over to any such person any bonds, bills, notes, or 
other securities, or have transferred his debts to any 
other person, or into any other person's name, the 
commissioners may, notwithstanding, effectually sell 
and dispose of the same for the benefit of the cre- 
ditors under the bankruptcy ; and every such sale 
shall be valid against the bai^mpt, and such children 
and persons, and against all persons rJaiming under 
him. 

X. Bakhrt^teif of one par/ner.—- The bankruptcy 
of one of several partners causes a dissolution of the 
partnership; if abjudication be obtuned for that 
purpose it may be rnulled (Key, div. ^' Bank- 
ruptcy "p. 55). 

XI. Appeal — ^An appeal may be made from the 
decinon of a commissioner to the Lords Justices in 
Equity, and from them to the Liords on *^ matters 
of law or equity or on the r^ection or admission of 
evidence " (12 & 18 Yic c 106, ss. 12, 14; 14 & 15 
Vic. c. 88, ss. 7, 10 ; Key, div. Bankruptcy, p. 10 ; 



1 Law Chron. p. 276). The appeal from the 
commissioners to the Lords Justices may be on 
any matter over which the latter have jurisdiction. 
XTT. Cere|/£0ate.— Before a bankrupt applies for 
his certificate he must have passed his Uui < 
tion (12 k 13 Tie c. 106, s. 198). The < 
sioner acting in the prosecution of the bankruptcy 
grants the certificate of confiyrmity, but any creditor 
may be heard to oppose same on giving three dear 
days' notice of his intention to oppose. In order 
to obtain a certificate the court (commissioner) 
appoints a public sitting for the allowance thereof; 
an advertisement thereof is then inserted in the 
London QauUt^ and notice thereof given to the 
solicitor of the assignees, twenty-one days before 
the sitting Hie assignees, or a creditor, bftving 
given due notice, are then heard to oppose, and 
the court either grants, or refrues to gra]it« or 
suspends the certificate. 

" XTTT. CtofSf of eenificaie.—K bankrupt's cer- 
tificate of confiyrmity may be (1) oi&e oS^firH daas, 
iddch is granted where the bankruptcy has ariaen 
flmn unavoidaible losses and misfortunes, or (2), 
one of a second class, t. e., idiere. the bankruptqr 
has not wkoOy arisen ftam unavoidable losses and 
misfintones, or (8), the certificate may be of a third 
dass, whidi is where the bankruptcy has not ariaen 
Qn any part] flmn unavoidable losses or misfortniies 
(see 12 k 18 Vic. c 106, ■. 199, and St^edule Z). 
In pursuance of this act, the comioiseioher in allow- 
ing a certificate certifies thus: *>And I further 
certify tiiat his bankruptcy has arisen ftom unavoid- 
able losses and misfiirtunes, and that he is entitled 
to» and I do award him, this certificate as of the 
first dass ; or^ [that his bankruptcy has not idioliy 
arisen ftom unavoidable losses and miafortones, 
and that he is entitled to, and I do award him, this 
certificate as of the second daas ;] or^ [that his bank- 
ruptcy has not arisen fixim unavoidable looses or 
misfortunes, and that he is only entitied to, and I 
do only award him, this certificate as of the third 
dass].'' 

XIV. Propertg acquired bg certifcated bankn^-- 
Property coining to the bankrupt prior to his 
certificate goes to his assignees; if subsequenUy 
then the bankrupt is entitied thereto (12 k 18 Yic 
c 106, ss. 141, 142 ; Key, div. Bankruptcy, p. 83). 

XV. Creditors accepting cmpo$ixUm.^A. bank- 
ruptcy opened may be stayed after the bankrupt 
has passed his last examination, if nine-tenths in 
number and vdue of the creditors assembled at 
two advertised meetings will agree to accept a 
compositi<m. Upon the acceptance of such offer 
being testified to the court in writing, it may annul 
the abjudication, and dismiss the petition for abjudi- 
cation. All the creditors are bound to accept the 
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agreed composition (12 & 13 Vie. c. 106, a. 230). 
There ii no other jurifldietion to mnniil wifh consent 
of ereditors, but if every creditor consents, such an 
order will be made quantum vcUedi (Exp. Loxfiurd, 
1 FonbL N. B. 261 ; exp. Harris, Id. 262). 

cuNorAL LAW (oiile, p. 278). 

L Proceedings 4o trial — This question excludes the 
aummaiy jurisdiction of justices, as Jately provided 
for, and relates to matters sent by justice^ for trial. 
The first proceedings against a person accused of an 
offence in order to bring him to trial is_to summon, 
or, in serious cases to arrest, the party and bring 
him before a justice (1 Law Stud. Mag. N. S. 37, SB) ; 
the perty is then either discharged, or remanded 
(/(i. 39), or committed for trial, in which latter case 
he is committed to prison or discharged on bail 
(Id, 39, 40). The bailment and depositions are then 
certified to the proper officer (/<!. 40). Hien, or 
instead of these proceedings, the prosecutor may 
prefer his bill before the grand jury. If the bill be 
found, the party is called on to plead, which be 
does, and is then tried, unless under the 14 & .15 
Vic c 100, s. 27, the trial is adjourned to a sub- 
sequent session (see 3 Law Stud. N. S. p. 242). 

IL Bail, — It is assumed thatithis relates to bail by 
justices of the peace, who may bail in felonies, fidse 
pretences, receiving stolen property, peijury, con- 
cealing birth, indecent exposure of the person, riot, 
assault, or any misdemeanor, the costs of prosecuting 
which are payable out of the county rate ; he must 
admit to ba|l in other indictable misdemeanors. He 
cannot bail for treason, and he will not generally do 
ao in cases of murder, or other serious felonies 
(First Book, 422, 423 ; 11 & 12 Vic c 42). 

III. Bail, murder. — ^A justice of the peace may 
admit to bail a person charged -with murder, but 
this is not usually done ; in such case application is 
made to the Court of Queen*s Bench, or a judge 
thereof (First Book, 422, 433 ; 11 & 12 Vic 42 ; 2 
Law Stud. Mag. N. S. p. 336). 

IV. Amending defects in indictment at triaL — ^By 
aec. 1 of the 14 & 15 Vic c 100, whenever on the 
trial of any indictment for any felony or misde- 
meanor there shall appear to be any variance 
between the statement in such indictment and the 
evidence offered in proof thereof, in &e name of 
any eounty, riding, division, city, borough, town cor- 
porate^ parish, township, or place mentioned or 
described in any such indictment, or in the name or 
description of any person or persons, or body politic 
or corporate, therein sUted or alleged to be the 
owner or owners of any property, real or personal, 
which shall form the subject of any offence charged 
therein, or in the name or description of any person 
or persons, body politic or coporate, therein 



stated or alleged to be iiyured or damaged, 
or intended to be ii\jured or damage<1, by 
the commission of such an oflfenoe, or in the 
christian name or surname, or both chriatiaa 
name or surname, or other description whatsoever, 
of any person or persuns whomsoever therfsin luuned 
or described, or in the name or description of any 
matter or thing whatsoever therein named or 
described (1 Law Chron. 277), or in the ownership 
of any property named or described therein, the 
court before which, the trial shall be had, if it shall 
oonsider such variance not materia} to the mmta of 
the case, and that the de&ndant cannot be pr^a- 
diced thereby in his defence on such ^merits, may 
order such indictment to be amended accordibig to 
the proof both in that part of the indictment where 
such variance occurs and in eyexy other part of the 
indictment which it may become necessary to 
amend, on sudr terms as to postponing the trial to 
be had before the same or another jury, as such 
court shall think reasonable. 

V. Appeals — Special Case. — Questions of law in 
criminal cases may be submitted to the consideration 
of the judges at Westminster, by a special case 
which is to be signed by the judge tiying the case 
and transmitted to the court above This was for- 
merly done on trials before judges of assise, but not 
at sessions, but now a case may be stated from any 
criminal court (12 Jur. 942). 

VX Larceny and embexzleme>U.--Jjueeny at the 
common law is the unlawful taking and carrying 
away of things personal, with intent to deprive the 
right owner of the same, and not being committed 
under the circumstances requisite to make it buiglaiy 
(4 Steph. Com. 152, 158, 1st edit) Larceny, or 
tiieft, is distinguished by the law into two sorts ; 
the one called simple larceny, or plain theft unaccom- 
panied by any other atrocious circumstance : and 
mixed or compound larceny, which also includes in 
it the aggravation of a taking firom one's person 
or house. Simple larceny is defined to be the 
felonious taking and carrying away of the personal 
goods of another (1 Cr. Law Bep. Dig. L. of Theft). 
Formerly a stealing of goods above the value of 
12d. was denominated grand larceny; if o^ or 
under that value, pet^ larceny ; but this distinction 
is abolished by 7 & 8 Geo. 4, c 29, s. 2 (4 Steifart's 
Com. c 7; First Book, 394). Kmbezslement is 
where one in a public trust, or as a servant, receives 
and fraudulently appropriates money or goods 
received for public purposes or for his master, 
without the same having been in the possession of 
the party entitled thereto (Dickinson's Quart. Seas. 
261, 355, 5th edit). 

Vn. Criminal Information. — Criminal iiifomia- 
tions are proceedings in which, although the Queen 
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is the nonunal pro«ectttriz, yet she is so at the 
relation of some private person or common in- 
former ; and they are filed by the Qaeen*8 coroner 
and attorney in the Court of Queen's Bench, 
formerly also by the master of the Crown Office, 
who is for this purpose the standing officet of the 
public (6 Tie. c. 20 ; 4 Black. Com. 808, 809 ; 4 
Stew. Com. 864; 4 Steph. Com. 408, 2nd edit.; 
Archb. Crim. Plead, and Evid. 71, 8th edit.). To 
proceed by way of a criminal information a rule 
nisi is obtained by application (by counsel only) to 
the Court of Queen's Bench upon affidavits stating 
the circumstances upon which the complainant seeks 
to proceed- by this extraordinary method. These 
must not only charge the defendant with such a 
crime as will justify the court in interfering, but 
must, in general, show the innocence of the party 
complaining, and that his motives are honourable 
and sincere. Where an information is sought 
against a magistrate a notice of the motion should 
be given, and the motion must be made within two 
terms at least, and early^ enough to allow of cause 
being shown before the end of such second term. 
And even in the case of a private individual the 
complaint should be made as early as possible, and 
any delay should be accounted for (2 Barnard. 284 ; 
4 Term Rep. 465, 290; 1 Chit. Crim; Law, 856, 
875; Reg. v. Saunders, 10 Qu. Ben. Rep. 484; 
S. C. 1 Abr. Crim. Cas. 49). 

Vlll. Mandamus. — The writ of mandamus is de- 
nominated a prerogative writ, and is in the form of a 
command as from the Queen herself. It is issued 
from the Court of Queen's Bench, and is directed 
to any person, corporation, or inferior court of judi- 
cature (as. to justices of the peace, see 11 Jur. Dig. 
119 ; 11 & 12 Vict. c. 44, s. 5), within the crown's 
dominions, requiring them to do some particular 
thing therein specified, which appertains to their 
office and duty, and which the Court of Queen's 
Bench has previously determiined, or at least sup- 
poses, to be consonant to right and justice. It lies 
to compel the admission or restoration of the appli- 
cant to any office or franchise of a public nature, 
whether spiritual or temporal ; to academical de- 
grees ; to the use of a meeting house, or fhe like ; 
and-it will be also granted for the production, inspec- 
tion, or delivery of public books and papers ; to 
compel public companies to summon a jury to assess 
compensation for lands taken imder their acts (12 
Jur. 973) ; for the surrendering of the regalia of a 
corporation ; to oblige bodies corporate to affix their 
common seal ; or to compel the holding of a court, 
or to proceed to an election in corporate and other 
public offices (11 Geo. 1, c. 4 ; and 7 Will. 4, and 
1 Yic. c. 78, s. 24 ; R. v. Mayor, &c., of London, 1 
.Term Rep. 146 ; R. v. Leyland, 8 Mau. and Selw. 



184 ; R. V. Norwich, 1 Bam. and AdoL 810). It 
also issues to the ju^es of any inferior court (evei^ 
the new county courts, 18 Law Ton. p. 98), com- 
manding them to do justice according to the power 
of their office, idienever the same is delayed. In 
fiict, the writ, when considered as a prerogative 
writ, issues fron. the Queen's Bcnich, where relief is 
sought in respect of the infringement of some pubBc 
right or duty, and where no effieetual relief can be 
obtained by an ordinary action iat law (Reg. v. Qull 
and Selby Railway Co. 6 Qu. Ben. Rep. 70; 8 
Steph. Com. 662, 2nd edit). .The writ of mandamus 
is obtained from the Queen's Bench on rules nm, 
and absolute, founded on affidavits, though, under 
particular circumstances, a rule absolute is some- 
times issued in the first instance. The writ of 
mandamus requires the party to whom it is directed 
eiiher to do the thing required or to signify some 
reason to the contrary (except where a pereaq^tory 
miandamus is issued in the first instance). This is 
done by what is called a return to the writ. If the 
person to whom the writ is directed makes no 
return, he is punishable for his contempt by attach- 
ment. ,If, on, the other hand, he makes a return, 
and it be found either insuffident in law, or fidse in 
fiict, there then issues in the second place % peremp- 
tory mandamus to do the thing absolutely, to which 
no other return will be admitted (R. v. Ledgard, 1 
Qu. Ben. Rep. 616), but a certificate of perfect 
obedience and due execution of the writ (see 1 
Abr. Crim. Law Cas. 20). In all cases ot mandamus^ 
the return maybe pleaded to or traversed by the 
prosecutor, and his antagonist may reply, take issue, 
or demur ; and the same proceedings may be had as 
if an action on the case had been brought for making 
a flilse return, and after judgment obtained for the 
prosecutor, he shall have a peremptory writ of man- 
damus to compel his admission or restitution, which 
latter, in ease of an action, is efiected by a writ of 
restitution (11 Coke's Rep. 79). In addition to 
which, it is provided by 6 & 7 Vic. c 67, that the 
prosecutor objecting to the validity of the return, 
shall do so by way of demurrer to the same, in like 
manner as in personal actions, and thereupon the 
writ, return, and demurrer shall be entered on 
record, and the court shall adjudge either that the 
return is valid in law, or that it u not valid in law, 
or that the writ of mandamus itself is not valid m 
law j and if it adjudge that the writ is valid, but the 
return invalid, shall award a peremptory moiuiSsmiff, , 
and shall also, in any event, award costs to be paid 
to the successfiil party. The same statute also pro- 
vides, that either party shall be at liberty, in every 
case where judgment is given against him upon a 
. mandamus^ whether after demurrer or otherwise, to 
prosecute a writ of error thereon, according to the 
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ordinary eonrse of A writ of error in personal 



IX. JWaficef, odioiif, noHee o/.— Hie aet of 11 & 
12 Yic. e. i4, has giren jnatices reiy ample protec- 
tion Ibr miatakes eonunitted ineantiously and not 
opprenively. By a. 1« ibr an act by a juatiee of 
peace within his jorisdietion the action shall be mi 
the case, andit shall be alleged to ha^e been done 
flMliaoiis^, and without prdbahU canse, and be so 
proved. By s. 2, for an ai6t done by him tcUkaiU 
fiuiBdieiian^ or exceeding ki$ juriediciioHj an action 
may be maintained without sach allegation^ bat not 
for an act done under a conviction or order, until 
after such eonyiction or order shall have been 
quashed ; nor for an act done under a warrant to 
compel appearance, if a summons were previously 
aerved and not obeyed. By s. 4, no action shall be 
brouf^t for issuing a distress warrant for poor's 
rate, fay reason of any defect, or that the party ia 
not rateable : nor shall an action be brought against 
justices &r the manner in which they ezereiBe 
» diacretiooary power. By s. 6, if a justice reftise 
to do an act, the Court of Queen^s Bench may by 
rule order him to do it, and- no action shell be 
brought against him for dohig the-act thereby 
required to be done. By s, 6, after conviction, or 
order confirmed on appeal, no action is to be 
brought for anything done under a warrant upon it. 
By s. 9, one calendar nunUK'e notice of action must 
be given to the justice. 

X. Juriedietian V* Qitaner aeeeitme ^^ Sumrnaty 
JnrMietion tf jueiicet.'-CkmiiM of general or quarter 
sessions have under the commission of the peace 
(for the jurisdiction is derived partly from such com- 
mission and parUy fitmi sUtntes),. jurisdiction to 
try all folonies and all misdemeanors, except perr 
jury, and forg(||iy, at common kw. Thisjuiiadiction 
is much narrowed by the 6 k 6 l^c. c.'88, under 
which courts o^ quarter sessbns are not to try any 
persons for treason, murdier, or capital felony, or 
for any felony which, when committed by a person, 
not previously eonvicted of felony, is punishable by 
transportation for life, or for several offences enu- 
merated in the act, and which are mentioned ante, 
216. Besides the above jurisdiction courts of quarter 
seaskms from particular statutes deriviB jurisdiction 
aa to^appeala, coroners fees, county rates, gaols, 
diverting and stopping up Ughways (as to which 
see infrh Ko..X.), lunatio asylums, vagrants, &c. 
The summary jurisdiction of magistrates extends 
over a vast variety of matters, the principle being 
matters connected with alehouses, apprentices, as- 
saults, bastardy, bettmg-houses, bread and bakers, 
cruelty to animals, coal dealers, base coin, combina- 
tiona, county rates, fire works, drunkeness, fisheries, 
friendly societies, game, gaming, hackn^ cairiages 



and caba, hawkers and pedlars, nuisances, highways, 
horse-slaughtering, indecen^, juvenile offenders,, 
tenants, larceny, lodging houses, lunatics, malicious 
. injuries, and trespasses (see«i|/V&No. XrV.),fiictory 
children, servants, wages, pawnbrokers, post-office, 
receiving stolen property, registers of births, &c., 
seamen, ships passengers, smuggling, stamps, sun- 
dries, sureties of the peace, tithes, vagrants, weights 
and measures, wrecks, &c. 

XL Slopping up^ ^., padu. — ^A public footpath 
see (18 Jur. 1052) may be .stopped by an order of 
justices enrolled at the sessions. This is under the 
6 & 6 Will. c. bO (the act to amend and consolidate 
the laws relating to highways), as. 84, 81^, and 91. 
By s. 84, the chsirman of a vestry meeting, wishing 
to have any highway (which, by s. 6, includes a 
foetway) stopped up, diverted, or turned, may, by 
an order' in writing, direct the surveyor to apply to 
two juBticee (not stating that they shall be of the 
parish or even of the county) to vie;w the same. By 
s. 86, when it shall i^pear npon such mw of the 
two justices that any public highway [or fiio^ath] 
may be diverted, &c (the owner, of the lands 
through which the proposed new way is to pass con- 
senting), or if it shall appear upon such view that 
anypubUe highway [or footway] is unnecesearg (see 
Bex V. Worcestershire, 8 Bam. and Cresw 264, on 
the 66 . Geo. 8,jD. 68, nqw repealed), such justices 
.may direct the surveyor to affix a notice m the fbsna 
given in schedule No. 19 [whieh Is that an ap^Qca- 
tion will be made at .the quarter sessions for an 
order to divert or stop the h^hway or footway, &c] 
at the place and by the side of each end of the said 
highway flmn whence the same is proposed to be 
turned, diverted, or stopped up, and also to insert 
the same notice in one newspaper of the county for 
firar successive wedcs after such view, and to affix 
a like notice at the same time «m the parish church 
door. On proof of the publioation of such noticesi 
and on the delivery to them of a verified plan of the 
old and proposed new highway, the justices may 
certifythe fiict of their having yiewed the said high- 
way [or footway], and (If merdy a diversion is 
required) that the proposed 9ew highway is nearer 
or more commodious to the public, and (if a stoppage 
is sought) the reason why the way is unnecessary; 
This certificate is to be lodged witb the clerk of the 
'peace to be read by him at the quarter sessions for 
the limit inthin which the highway to be diverted, 
turned, or stopped, shall be (Reg v. Snflblk, 6 
Dowl. and Lownd. 668), after four weeks from the 
lodging, after which the proceedings are to be en- 
rolled among the records of the said court of quarter 
sessions. By s. 88, after such certificate is given, 
any person thinking hunself aggrieved may appeal to 
the joms quarter .sessionsf giving ten day's tiotiioe 
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thereof to the smreyor, with groonds of appeaL 
Bat by 8. 91, if no appeal be made or succeed, the 
sefisioiu may make an order to divert and turn and 
to stop up such highway [or footway] or to stop up 
such winecesgary way (see Reg. t. Newmarket Railw. 
Co. 19 Law Joum. N. S. M. C. 241 ; Reg v. Wor- 
cestershire, 18 Jut. 428; S. C.»l Law Chron. 17). 

Xn. lUpairs of kigkways wtd bridges. — ^By the 
common law the liability to repair highways is on 
the parish in which they lay, or through which 
they pass; but this liability, by prescription, some- 
times attaches to particular townships, and sometimes 
reUUme famrcB, to indiyidaals (see S Steph. Com. 
214, ei M^., 2nd edit. ; 2 Abr. Grim. Law Gas* 
S4— 38 ; 14 Jur. 170 ; First Book, 104 ; Dickinson's 
Quart Sess. 878, 4th edit.). A surveyor of the 
highways is appointed to look after their repaii^ 
and a rate is levied on all property liable to the 
poor-rate ibr keeping the highways in repair (2 
Abr. Grim. Law, 10, 11, 88). Turnpike roads are 
under the management and eare of trustees or 
eommisnoners, who'levy tolls to defray the expenses 
of repairing the same (First Book, 105). The 
expenses of maintaining bridges is defrayed by the 
counties at large, in which the bridges are situate 
(5 Burr. 2fi94 ^ see 4 & 6 Yic. c. 49). And this 
is so as to bridges built by a private individual 
before 48 Geo. 8, e. 69, if the public use the same 
(14 Jur. 956 ; Mc'Kinoon v. Penson, 18 Jur. 
518; S. G. 1 Law Ghroii. 60). And where the 
parish is bound by prescription (as is sometimes the 
case, 4 Bam. and AdoL 62) to repair a bridge, 
there is a statutory provision which gives eflect to 
any eontniet between the county and the parish, for 
performing the repairs in fhture at the expense of 
the fbrmer^ and relieving the latter from the 
charge. The liability of the county at common law 
extended not only to' the bridge itself, but to s6 
much of the road as passed over it, and even to 
so much as formed its ends or approaches. And 
by 22 Hen. 8, t. 5 (14 Jur. 966), the county was 
bound to repair three hundred feet,^ either way 
from the bridge. And this is still the state of the 
law as to all bridges built prior to 5 & 6 Will. 4, 
c. 50. But by section 1 of that act, it is provided 
that in the case of all bridges thereafter to be built, 
the repair of the road itself passing over or adjoin- 
ing to a bridge, ihall be done by the parish or other 
parties bound to the general repair of the highway 
of which it is a part; the county still being, 
nevertheless, subject to its former burden as regards 
the walls, banks, cr fences, of the raised causeways, 
and raised approaches to any bridge, or the land 
arches thereof (8 Steph. Gom. 258 ; 13 Jur. 422 ; 
1 Law Ghron. 60. As to repair of bridges ratione 
lenuroB, see 2 Grale and Dav. 485). 



"SJJI. Forfeiture by conviction, — In felony the 
ofiender forfeits (on conviction) all his. chattel 
interests absolutely, and (on attainder) the subse- 
quent (8 Bac. Abr. 788, 7th edit) profits of all 
estates of freehold during life ; and by attainder for 
murder the offender forfeits (First Book, 441) after 
his death, all his lands and tenements in fee simple 
(but not those in tail) which go to the crown, for a 
very short period of* time : for the king shall have 
them for a year and a day, and may commit therein 
what waste he pleases ; which is called the king's 
year, day, and waste. This year, day, and waste, 
are now usually compounded for, but otherwise (we 
are now speakkig of murder only, see 4 Geo. 8, c. 
145) they regularly belong to the crown ; and, after 
their expiration, the land would naturally have de- 
scended to the heir (as in gavelkind tenure it atiQ 
does) did not its feudal quality intercept such descent 
and give it by way of escheat to ^e lord. These 
forfUtures for felony arise only upon attainder (1 
Mees. and Wels. 145) ; and therefore a feh de se 
forfeits no lands of ioJieritance or freehold, for he 
never is attainted as a felon. The forfeiture (in the 
case of murder) relates back to the time of the com- 
mittal of the ofience, but the mesne profits prior to 
attainder will not be affected (8 Bac. Abr. 9uprh\ 
and as to chattels, the forfeiture relates to the con- 
viction (4 Bl. Gom. 886 ; 2 Inst 87 ; 8 /cf. 55 ; 4 
Steph. Gom. 488, 484, 2nd edit ; 2 Abr. Prest. 
' bstr: p. 1 ; 6 Jur. Dig. 98) 

Xiy. WUfidtre^am^jwriMdiciionofjuMtUe.'-'Bjn^ 
24 of 7 & 8 Geo. 4, c. SO (11 Jipr. 678), if any 
person shall wilfully or maliciously commit any 
damage, ii\jury, or spoil, to or upon asfy real or 
personal property for which no remedy or punish- 
ment is given by that act, every such person being 
convicted before a justice of the peace, shall forfeit 
and pay a reasonable compensation for the damage, 
injury, or spoil, so committed, not exceeding the sum 
of five pounds. This provision does not aj^y where 
the party acts under a fair and reasonable supposition 
that he has a right to do the act complained of; nor 
to any trespass, not being wilful or malicious, com- 
mitted in hunting, fishing, or in pursuit of game (see 
Reg V. Dodson, 9 Adol. and £11. 704). By s. 28 of 
the same statute, any peivon found committing any 
offence against that act, whether the same be puniah- 
able On indictment or upon summary conviction, may 
be immediately apprehended, without a warrant, by 
any peace officer, or the owner of the property 
ii\jured, or his servant or any person authorised by 
him, and taken before a justice of the peace (Gar. 
Gr. Law, 227). 

XV. SeiiUmenU of paupers and reauwol*.— This 
question has been so fully answered before (see 1 
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Law Chron. 269, 448, and ante, p. 14), that we must 
refer the reader to the previous answers, as we have 
not space here. 

SUMMABY OP DECISIONS. 



OOHVXTAICCINO AMD BQUirT. 

COMPOSITION DEED.— Deftlor and creditor-^ 
Aeeessiom^LimiUUum of time— -AToTice.— There is no 
modem authority deciding that creditors cannot 
eome in nnder a composition deed after the time 
fixed, though thera are dicta to the effect Pnq»erty 
was assigned to trustees on the 22nd April, 1863, in 
trust for sale, the proceeds to he divided amongst 
the creditors of the assignor, with a proviso exclu- 
ding such creditors as should not execute the deed 
before the 22nd July, 1868, or within such further 
time not exceeding thirty days as the the trustees 
should^ dedare. ^otice of the deel and of this pro- 
viso was duly advertised. On the 92nd July, A. B. 
wrote to the trustees intimating his assent to the 
deed as attorney fbr C. D., a creditor to a large 
amount, theu in America. On the 16th August, 
A. B.t received a power of attorney from C. D. to 
execute the deed on his behalfl The trustees re- 
fused to sllow the deed to be executed on the ground 
that the time limited for' execution had expired : 
Held, that the execution ought to have been allowed, 
power having been reserved to the trustees to extend 
the time after the 22nd Jdly, and it being their duty 
to give CD. an opportunity of acceding to the deed. 
Bawarth v. Parker Week Bep. 1866-6, p. 273. 

COPYHOLD.— Dewii^—i&veraZ tenemenU-^Fees 
payable thereon — Eeeovering hack excess. -^Tonr 
sevenl copyhold tenements were devised to the 
same persons, and no custom was proved that the 
lord was entitled in such case' to but one admission 
fine: Held, that four several admissions were 
payable thereon, and four several fines to the lord, 
but that it did not foUow that the steward was 
entitled to four sets of fees thereon, and therefore, 
if there are no customary steward's fees in such 
case, the steward can only claim quantum meruit. 
The steward in the above case reftised to admit, 
unless four admittance fines, four setft of steward's 
fees, and four stamps were paid down; but the 
devisee contended that the lord was entitled to 
but one admittance fine, and the steward to but one 
set of fees, and that one stamp only was necessary, 
and offered to pay jiro tanto^ which o^r was declined, 
and the whole of the above amount claimed before 
the devisee could be admitted, whereupon the 
devisee paid the same under protest : Held, that the 
devisee was entitled to recover any excess that he 
might have been compelled to pay under the above 



drenmstances. Treheme v. Gardner^ 26 Law ISm. 
Bep. p. 271. 

FEME COYEKI.—Separate estate [1 Law Chron. 
200]^-J2eitratat on anticifation-~rHer reeeq>ts alone 
after income due to he <fijcto-pe«.-- Nopalrticular form 
of words is necessary to impose a restraint on antid- 
pation, in a limitation to the separate use of a 
married wwnan, the question being one of intention. 
By an instrument giving property on trust for a 
married woman and her assigns for her life, for her 
separate use it was declared that the receipts of the 
married woman alone or of some person or persons 
authorised by her to receive any payment of the 
rents and income after such pa3rment should have 
become due should alone be good discharges : Held, 
that she was restramed firam anticipation. Baker t. 
Bradley, Week Bep. 1866-6, p. 78, 2 Jur: N. S. 98. 
FEME GOYEBT.— Separol^ estaU [voL 1, p. 
200]— jResfrcwK upon ande^pation^DeaUng wUh such 
estate hy a married unman notwiihstanding restraini 
cfoiue. — The purpoae of a cknse restraining 
anticipation on the creation of separate estate 
fyr the benefit of a married woman, is merely 
to protect the wife against the husband and the 
persnasiooB and influences which he might exercise 
over her, and it has not the eflbct of prerenting 
her firom settling an aeoount ui respect of that 
estate. The Court of Chancery will uphold an 
.agreement entered into by a manned woman, 
alfecting her separate estate, although suiject to a 
restraint against anticipation by her, where it sees 
that the agreement is one beneficial to all parties 
interested under the settlement, creating the separate 
estate. WUion r. Hittj 26 Law Tim. Bep. p. 268. 

J U KlSDICnON.— f^iMtoUs de/ence-^Sumg at 
law finr damages after decree ft>r specific performance. 
— ^Daina^ awarded m eguky far breach of contract. 
— ^A. obtained a decree in a suit in equity against B. 
for the specific performance of an agreement, A. 
afterwards commenced an action at law against B. 
for damages occasioned by the breach of the agree- 
ment, B. pleaded the proceedings in equity as a 
defence on equitable grounds, under the C. L. P. A. 
1864, s. 83. This plea was held bad at Uw. B. filed 
a bill in equity to restrain the action : Held, first, 
that A. was not entitled to proceed at law for damages 
by the breach of an agreement of which he had 
obtained the specific performance in equity : Held, 
secondly, that B. was not precluded by the dedsion 
against his plea at law ftom his remedy in equi^ to 
restnun the action : Held, thirdly, . that courts of 
equity had jurisdiction to award damages for tde 
breach of the agreement. A defence on equitable 
grounds, to be pleaded at law, must be a defence 
founded upon the principles which g|ovem the deci- 
sions of courts of equity, not upon their forms of 
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pnctioe Prothero v. PU^^ and Phelps v. Prothero, 
26 Law Tim. Rep. p. 281. 

JURISDICTION.— Common law remedy^Equtt- 
able defence at common law — Concurrent jurisdiction^ 
— ^A defendant haidiig pleaded ad equitable defence^ 
under the Common Law Procedure Act, 17 & 18) 
Vie. c. 126, ia not precluded from retorting to the 
Coujct of Chancery, although the Common Law 
Court has full jurisdiction, and his plea is a ftdl bar 
to the actMn Evans t. Bremridge^ 2 Jur. N.S. 184. 
MORTGAGE -Forechswre suit— Sale of estaU 
mortgaged-^Purchase-money^ investment of-^Loss onm- 
vestment^ by whom to he home— Costs,— Jn a fore- 
closure suit the mortgaged "^estate was, by the con- 
sent of all parties, sold, and the purchase-money 
invested in Consols, which were subsequently sold 
at a lower price, and the produce paid to the mort- 
gagee. At the time of inrestment the purchase- 
money was sufficient to satisfy the debt, but the 
produce of the Consds was not sufficient The 
mortgagee claimed to be entitled to the diffi;rence 
out of the assets in an administration suit: Held, 
that the mortgagee was still a creditor, and entitled 
to the balance of his principal, interest, and costs, 
including the costs of this application. Tompsett v. 
Wtckent—Bridger ▼. Wichens^ 1 Jur. N. S. p. 10. 

PARENT AND CBILD.— Undue influence and 
want of advice— Family arrangements, — ^Transactions 
between parent and child may proceed upon arrange- 
ments between them for the settlement of property, 
or of their rights in property in which they are 
interested. Such an arrangement courts of equity 
look upon with favour ; even ignorance of rights is 
not considered a fatal objection. On the other hand, 
such transactions may arise out of the bounty of a 
child towards his parent soon after attaining the 
age of twenty-one years, in which case the court 
looked upon the transaction with jealousy, and 
watched to guard the thM from ii\ju8tice. A son 
entitled in remainder to certun real estates ex- 
pectant on the death of his father and mother, by 
whom he was maintained, soon after he came of age 
executed certain instruments whereby he made his 
estate in remainder liable for monies borrowed by 
his parents, and for which they had already mort- 
gaged their life interests. It /Ulerwards appeared 
that the mother was restrained from anticipation, 
and had no power to mortgage her life interest The 
same solicitor acted for all parties : Held, on a bill 
by the son to set aside the deeds, that he was en- 
titled to be relieved against them, except so &r ar 
they were securities for monies actually advanced 
to him, although the bill contained charges of fraud 
which were imfounded. Baker v. Bradley^ Week. 
Rep. 1865-6, p. 78 ; 2 Jur. N. S. 98. 
PATENT [vol. 1, pp. 126, 240, 312; awte, pp. 



281, 282]. — Agreement to assign — Stiputation m— 
Practice of the court in decreeing specific performance. 
— ^An agreement " that all patents taken out, or in 
the course of being taken out, or intended to be 
taken out, or that might at any time thereafter be 
Uken out by any or either of them (the parties to 
the agreement), or on account of or for the benefit 
of any or either of them, in relation to the prepara- 
tion and application of gutta perpha,** or ** should 
any of the parties thereto thereafter invent or 
discover, or have communicated to him or them 
any invention or discovery relating to the use of 
gutta percha such patents and inventions should 
be for the common benefit, save and except the 
benefit of a certain patent for a particular applica- 
tion to other substances besides gutta petcha,*' or 
any substances which might serve as a substitute 
for gutta percha, or which might be combined 
therewith, excepting always caoutchouc or such 
other substances as were already known and in 
general use : Held, that a patent for a machine 
**for coating wire or cord with and for giving shape 
or configuration to any plasdc substance" was 
within its terms. If an agreement about a subject 
matter which is certain, is in intelligible language 
and the stipulations contained in the agreement are 
perfectly certain, this court will give effect to the 
agreement, although certain rights consequent upon 
those stipulations may- hav^ to be determined, 
which the court either, cannot or is not asked to 
decide. If an invention is bound by the tcmts 
of an agreement the court will restrain the inventor 
from its contravention although the agreement 
may contain no stipulation binding the inventor 
not to use his invention except for the purpose of 
the agreement ; and that too, notwithstanding the 
court cannot compel either of the parties to make 
the invention profitable to the other. Patents are 
property, which, when the subject of litigation, 
it is the duty of this court to deal with according 
to the rights of those who can show a r^ht to them 
as such, whether they have several or common 
rights with respect to them. A discovery of the 
mixture of two or more simple substances, in 
certain definite proportion when collected into one 
substance for manufiicturing or other purposes, 
and the discovery of machinery where such mixtures 
may be made, may be^e foundation of two distinct 
patents. Bewley v. Hancock, 26 Law Tim. Rep. 
p. 264. 

POWER.— Pomer ^f appointment— Appointment 
by implication,— It has been long settled as a clear 
rule, that where parents have a power to appoint a 
ftmd to children, and in default of appointment, or 
so far as an appointment may not extend, to the 
children equally, primd facie, if they appoint a 
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portion of the fund to one child, that does not 
exclude that child firom sharing, with the others any 
part of the fund which is leA unappointed; and 
the mere circumstance that the portion left unap- 
pointed is such as would give to each of the other 
children a sum equal to what has been appointed 
is not materia], though in all probability that would 
militate against the intention of the appointors. 
That was the mle established in Wibfm v. Piggott^ 
(2 Yea. jun. 351 ; 1 & 2 Sugd. Pow.) and acted 
upon by the blaster of the Rolls in Wambwell v. 
HamoU (14 Bear. 143), which there is no doubt 
was correctly decided. Under a marriage settlement 
husband and wife had a power of appointing a fund 
amoqg the children of the marriage ; and in de&ult 
of appointment, or so ftr as it did not extend, it was 
to. go to the children equally. They had three 
children, and^ they, by deed, containing special 
clauses, appointed one third of the ftind to one of 
them, and 4ied: — Held, reversing th^ decision of 
Sir J. Stoart, V. C, that upon the construction 
of the particular terms of the deed of appointment, 
it must be taken, by necessary implication, to have 
been an appointment of the other two-thirds to the 
other two children, and that the appointee was not 
entitled to share in those two-thirds. Foster v. 
CautUg, 1 Jur. N. S. p. 25. 

PRINCIPAL AND SURETY [1 Law Chron, 
63, 89, 97, 242, 452, 453].— iXfcXar^ of mretif bg 
non-execution of co-surety. — ^A surety, who, has 
oontncted to t>ecome so on the understanding that 
he is only to be a co-surety with another, is 
released if the co-surety does not execute, and is 
entitled to have the instrument, which he has 
executed under the misapprehension, delivered up 
to be cancelled. Ewuu v. Brenpridge^ 2 Jur. N. S. 
p. 134. 

SETTLEMENT.— i2ecti>ca<iofi of accordmg to 
articles — Misrepresentation by parent of one of tke 
persons about to be married as to fortune {fc, [1 Law 
Chron. 408].— Where a setUement, made before 
marriage purports to be made in pursuance of 
marriage articles, but is not in conformity therewith, 
tile settiement will be corrected without fnrtiier 
evidence. And although the ante-nuptial settie- 
ment does not state that it is made pursuant to 
articles, yet if it be clearly shown by evidence that 
it was intended to be m pursuance of the articles 
and that there has been a mistake, the court will 
rectify the settiement. Marriage articles stipulated 
that the settiement was to contain a covenant by 
the &ther of the intended wife that her fortune 
was not to be less than £10,000. The settiement, 
to which the. lady's father was a party, contained 
a recital that the wife*s fortune would amount to 
that sum, but did not contain any covenant by the 



fioher to that effect. Semble^ that the settiement 
did not operate as a covenant by the father, but 
the settlement was corrected by the articles. Bold 
V. Hutchinson, 2 Jur. N. S. 97 ; 26 Law Tim. Rep. 
229 ; 1 Uw Chron. 408. 

SETTLEMENT.— Vb/tcatary settlement [1 Chron. 
pp. 167—170, 90i]—Subsequent debts.— In the fol- 
lowing case the question arose before Y. C. 
Kindersley, whether a creditor whose debt had 
accrued subsequentiy to the execution of a voluntary 
deed of settiement, could institute a suit to have 
that settiement set aside under Uie stat 13 Elix. c 
5. His Honour observed that there was no dear 
authority upon tiie subject, but that there was 
no doubt that it a decree was obtained in a suit 
instituted by a prior creditor, the subsequent cre- 
ditors could come in under that decree and then 
obtain an equity to have all the debts satisfied ; and 
it did not appear that in such a case there was any 
distinction between the two classes, of creditors, or 
that any priority existed in favour of prior creditors ; 
it appeared that they all participated />ro rata. It 
was clear, therefore, that a subsequent creditor 
had an equity, and primA faciei therefore, it would 
be expeeUd that there ooold be no rule to prevent 
him from enfixrdng that equity by a bill in Chancery. 
His Honour observed that if at the time of the 
filing of a bill by a subsequent creditor, one debt 
incurred at the time of the pettiement remained due 
it might be the rule that the court could not say 
there was an intention to delay creditors; but if a 
subsequent creditor does file a bill and it is shewn 
that the person executing the deed was largely 
indebted though he has since paid off every debt 
he then owed, it would be very difficult to make 
out that it was an instrument to defiraud or delay 
creditors because he had shewn that he had at the 
time expectations enough to justify him in making 
a voluntary settiement. It would be difficult, 
therefore, to establish a case of fraudulent intent. 
It appeared to his Honour in the absence of any 
authority, that at all events a subsequent creditor 
could file a bill if any debt which was due at the 
time of the execution of the voluntary settiement 
still remained due — accordingly, where it appeared 
that a settior, by a voluntary settiement, assigned 
td; trustee certain policies of insurance in trust for 
his wife and children, reserving a power of revoca- 
tion, and at his death he was in insolvent circum- 
stances, and he appeared to have owed at the date 
of the settiement large debts some of which were 
still due ; a bill being filed by persons who became 
creditors subsequentiy to the date of the settlement, 
it was Held, that the lull could be maintained: 
and an. inquiry was directed as to the solvency of 
the settior at the time of his death. Jeukyn v. 
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Vaughan, 2 Jur. N. S. 109 ; 26 Law Tim. Rep. 
268. 

TENANT FOR LTFE-r-Difference between paying 
off incumbrances ,and bond debU — Statutes of /imtto- 
tions and of fraudulent devises, — When a tenant for 
life pays off an incnmbrance, he ao makes himself 
purchaser of part of the inheritance ; but when he 
pays off a bond debt, even if the debt be assigned, 
he is only in the same position as any other bond 
creditor. F. M., a tenant for life, paid off several 
bond debts of his devisor without taking any pre- 
caution to keep them alhre against the inheritance 
(ftom the evidence it appeared that he did not so 
intend). Many years after, at his instance, a suit 
was instituted for the benefit of the bond creditors 
of the devisor, and F. M. claimed to come in as a 
creditor for the amount of the bonds so paid off 
by him, the owner of the inheritance pleaded 
the Statute of Limitation as to the bond debts 
paid off by F. M., but other defendants — 
annuitants under the will of the testator — did not. 
F. M. died in August 1854, before the cause came 
on for hearing, having sworn an affidavit in the June 
preceding, but which was not filed until the next 
February : Held, where an incumbrance is paid off by 
a person having an interest less than the whole in- 
heritance — unless there is something to show a 
contrary intention — the presumption is that he 
meant to keep it alive for his own interest ; but the 
intention will be defeated where he has allowed such 
a lapse of time, as that the bond creditor, if suing 
for himself, would have no right against the estate : 
SembU the owner of the inheritance, having pleaded 
the Statute of Limitation, it is to be taken as pleaded 
for all the other defendants. Under the statute of 
Fraudulent Devises the proper course for creditors 
is to sue the heir, making the devisee a co-defisndant 
MorJey v. Morley, Week. Rep. 1855-6, p. 75. 

TRUSTEES.— Br«acA of trust [vol. 1, pp. 11, 
841, 803, ^ISli'-Repayment after death of one trustee 
and relending by survivor — Estate ofdecetued trustee 
Md Ija5fe.— The cases of Clough v. Bond (8 MyL 
and Or. 490), and Bacon v. Clark (8 Id. 294), 
decide that trustees who have a duty to perform 
do not discharge themselves by acts not stricUy 
in accordance with their duty, and in those cases 
the trustees had not previously committed a breach 
of trust Where trustees commit a breach of trust 
by an improper sale of trust fimds, they are not 
discharged from the consequence of that breach, of 
trust by replacing the fund in some stock, not the 
stock the sale of which constituted the breach of 
trust. They are not discharged by constituting 
something different from the original investment. 
Two trustees of a settlement lend part of the trust 
money to A. B. tenant for life under the setUement, 



upon improper security — one of the trustees died, 
and his representative admitted assets. A. B. 
repaid the money advanced to him to the surviving 
trustee who immediately lent him part of the trust 
funds without any securi^. A. B. and the surviving 
trustee became insolvent: Held, on a bill filed 
by the children of Che marriage to make good the 
breach of trust, that tiie estate of the deceased 
trustee was liable. Lander v. Weston^ 26 Law Tim. 
Rep. p. 254. 

WINDBS^G UP ACTS.— JWjU stodfc company^ 
Partnership within the statute — Assignment for benejk 
of creditors not constituting a partntrdi^. — Tliough 
persons who are partners between themselves are 
necessarily partners as respects the public, yet 
persons may be partners towards the world without 
being partners between themselves. Persons ad- 
vancing monies to a partnership to be repaid out of 
the profits are not necessarily partners. If, indeed, 
they are to be paid by an annuity vaiying in propor- 
tion to the amount of the profits, they are' then 
partners, for they get a share of the profits and their 
interests are affected by the fluctuations of the 
profits. In other words the fiict that ^ loan so ta be 
paid out of the profits does not make the lenders 
partners, unless they take a proportionate rate of 
the profits as such. So where there is an assignment 
fat the benefit of creditors upon trust to cany on a 
business, and after paying the expenses to divide 
the gains among the creditors, the latter are not 
constituted partners. This will explain the following 
decision : A. and B., carrying on business as iron- 
masters, having become embarrassed, entered into a 
deed of arrangement with their creditors, by which 
they assigned all their prc^ierty and effects unto five 
trustees, upon trust, that they should carry on the 
business under the name of the Stanton Iron 
Company, with all necessary powers ibr that pur- 
pose, and should pay all expenses and interest on 
mortgages on the partnership property out of the 
gross income, and then divide the clear residue 
amongst the creditors, parties thereto, rateably ac- 
cording to the amount of their debts. Meetings of 
the creditors, parties thereto, were to be held from 
time to time, and a majority in number and value of 
the creditors, were to have power to order the business 
to be discontinued and that the business was then to 
be wound up, and it was provided that in case and 
•as soon as all the debts of creditors, parties to the 
deed of arrangement, should be fiiUy paid, then the 
trustees should hold any part of the trust property 
undisposed of, on trust for A. and B. : Held, that 
this was not a company or partnership within the 
Winding up Acts. Be The Joint Stock Compames 
Winding up Acts 1848 and 1849, and The Stanton 
Iron Company 26 Law Tim. Rep. p. 282. 
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MOOT POINTS. 



No. 65. — Executor renouncing — Devolution of execu- 
torship, 

A. by bb mil appoints B. and C. his executors. 
A. dies leaving B. and C. him surviving. B. proves 
the will and C. renounces probate and disclaims by 
deed. B. afterwards dies and by his will appoints 
D. his wife executrix. A. was seized as mortgagee 
m fee. The mortgagors subsequently to the death 
of B. sold the property with the concurrence of D. 
the executrix of B. The purchaser's solicitor took 
an objection to the title on the point that, inasmuch 
as C, the renouncing executor, survived the acting 
exeeutor, B., the chain of executorship, so &r as 
the latter is concerned, is broken, and that con- 
sequently the executrix of B. is not the executor of 
A., and that C. was the only proper party to join in 
the conveyance to release the premises and to give 
the discharge for the mortgage debt. 

Under these circumstances, who is the proper 
party to give a receipt for the mortgage money? 

W. M. 
No. 66. — Devise — Construction. 

Testator gave all his stodcs and crops, furniture, 
interest, income, and profits being upon and arising 
from his estates and business unto his wife, A., for 
life; and then gave certain lands and premises 
described in the will, and known as Blackacre and 
Whiteacre to his son B., and his heirs ; subject, 
nevertheless, that all the stock, produce, income, 
and profit arising from all and every part of the 
aforesaid premises, should be for the use and benefit 
of his said wife A., for and during her natural life. 
Does the widow under this devise take any, and if 
any what estate in the testator's real property ? 

Frederick Smith. 

No. 67. — Devise — Dtfing he/ore receiving share. 
A testator devised the interest of a sum of money 
to his wife for her life, after her death to all such of 
his children as should attain twenty-one years, but 
if any children should die before tfiey should have 
received their share leaving issue, the issue to take 
equally the parents share so dying. The testator'^ 
wife died in September, 1846, leaving' a daughter 
married, who had attained twenty-one years. Tlie 
daughter died six months after her mother, without 
having received her share, leaving one child alive. 
To whom does the share belong; to the husband 
or the child? W. S. 

No. 6S.^Recovery Deed— Legal Estate, 
By a recovery deed, 1796, A. and wile were 
vendors and vouchees, B. tenant to the precipe, 
C. d em a n da n t, and D. purchaser. A. and wife 
No. 23 (Vol. II.) 



conveyed to B. to hold to B., his heirs and assigns, 
to the use of B., his heirs and assigns for ever, to 
the end, &e., that B. should become tenant, &c., and 
which recovery, which was duly suffered, was to 
enure to the use and behoof of D., the purchaser. 

Qy. Is the whole legal and equitable fee in D. ? 
If so, please explain the doctrine held in the case of 
Doe v. Passingham (6 Bam. and Cres. 305). 

J.J. 

No. 68. — Trustees of Dissenting Chapels 
AMiat acts of Parliament regulate the proceedings - 
of trustees and officers of dissenting chapels, and can 
a majority of trustees, if inclined, sell chapel pre- 
mises, and what fs necessary to such a sale ? 

G. H. Clough (Worksop). 



DEBATING SOCIETIES. 



BiRMiNQnAM Law Stddents' Society. 

Moot Pointy No. 194. — Can a creditor who has 
registered a judgment imder 1 & 2 Vic. c. 110, 
obtain a decree for foreclosure ? 

The negative of the moot -point was held by the 
late v. C. Parker in the case of Footner v. Sturgess 
(5 De Gcx and S. 736 ; S. C. Law J. R. 21 ; 
Ch. 741), on the ground that the judgment operated 
as a charge upon the land, the proper remedy for 
which was an order for sale; but as the statute, 
after directing that the judgment should operate as 
a charge upon all the lands of the debtor, proceeds 
to give to the creditor the same remedies in a court 
of equity as he would have been entitled to in case 
the debtor had by writing under his hands charged 
the lands with Uie amount of the judgment debt 
and interest, ana m such a writing would be treated 
by a court of equity as an incomplete or rather as 
a contract for a mortgage, and which contract, 
according to the rules of such court, would give to 
the party claiming the benefit thereof all such 
rights as he would be entitled to if the ^ame had 
been completed (Parker v. Horsefield, 2 M. & K. 
420), — one of which is undoubtedly a decree for 
foreclosure— it seems that the affirmative of the 
moot point' is correct, and that the decision in 
Footner v. Sturgis cannot be supported. The 
affirmative of the moot poiiit was held in the cases 
of Ford V. .Wastell, 2 Phillips, 591; Jones v. 
Bailey, 17 Beav. 582 ; and Price v. Bury, 23 Law 
J. li. Ch. 676, the latter case having, on appeal 
from the decision of V. C. Kindersley, been con- 
firmed *by the full court of appeal. It should be 
mentioned that the 15 & 16 Vic. c. 86, s. 48, now 
enables a court of equity in all foreclosure suits to 
direct a sale of the propeiiy. The meeting decided 
in the affirmative. 
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Moot Pointy No. 195.— Is a corporation liable on 
a contract not under seal, such contract being 
incidental to the business or the purposes for which 
the corporation was established, though not of 
ordinary occurrence ? 

The common law exception to the rule that a 
corporation cannot contract except under their 
common seal, applies in cases where, to hold the 
rule applicable, would defeat the purposes for which 
it was established, the principle of the exception 
bemg convenience, almost amounting to necessity. 
The Court of Queen's Bench have in late cases 
extended the exception to all cases of contracts 
by trading or other corporations within the moot 
point (see Copper Mines Company v. Fox, 20 Law 
J. R., Q. B. 174 ; Clarke v. Cuckfield Union, 21 
Law J. R., Q. B. 349 ; and Henderson ▼. Australian 
Steam Navigation Company, 24 Law J. R., Q- B. 
322), while on the other hand the Courts of 
Exdiequer and C. P. have maintained the common 
law exception in its integrity, refusing relief on all 
contracts not falling strictly within it (East London 
Water Works Company v. Bailey, 5 Law J. R., 
C. P. 175; Samprill v. Billercay Union, 18 Law 
J. R., Ex. 282; Biggie v. Blackwall Railway 
Company, 19 Law J. R., Ex. 808 ; Homersham v. 
Wolverhampton Water Works Company^ 20 Law 
J. R., Ex. 193 ; and Smart v. West Ham Union, 
24 Law J. R., Ex. 201). The meeting decided in 
the negative. 

Moot Pointy No. 197. — A creditor holding a 
guarantee joined with other creditors in accepting 
arid signing a composition deed, on an agreement of 
which the other creditors were ignorant, that the 
g^uarantee should remain in force. Is such agree- 
ment valid? 

A secret agreement by a creditor who joins with 
others in accepting a composition deed for any new 
security to himself for the residue of his debt, 
whether from the debtor or any third person, being 
void as a fraud upon the other creditors (Cockshott 
V. Bennett, 2 Bum. and East, 763 ; Knight v. Hunt, 
Law J. R. 1829, C. P. 165), and as the guarantee 
mentioned in the moot point would become void 
by the acceptance of the composition, the agreement 
of the surety to continue liable, it was thought 
amounted to a new security to the creditor, and as 
such fell within the general rule. 

The point was raised but not decided in Lewis v. 
Jones (4 B. and C. 506 ; and see also the case of 
Davidson v. Mc Gregor, 11 Law J. R., Ex. 164 ; 
and the reporter's note thereto). The meeting 
decided in the negative. 

Thos. Horton, Hon. Sec. 



COUNTY COURTS AMENDMENT BILL. 



The new bill of the Lord Chancellor respecting the 
coifnty courts has some important provisions. 
Actions for malicious prosecutions may be brought 
in such courts, and in all cases, except crtni. con,<t 
power is given to the courts, by consent, to try 
causes, although the mattei^be beyond its jurisdic- 
tion. The metropolitan districts are, for the pur- 
poses of issuing and serving summonses, to be con- 
sidered as one district. In other districts, the diffi- 
culties that have arisen firom the existing require- 
ments, that the action must be brought in the district 
where t^e cause of action arose, are removed by a 
provi^on that the summons may issue in any dis- 
trict in which the defendant shall dwell, or carry on 
business, or have employment at the time of the 
action brought ; or, by leave of any judge, a sum- 
mons may issue in the district in which the causo of 
action arose, or in which the defendant shall have 
dwelt, or carried on business, or had employment at 
some time within six months next before the time of 
action brought ; and in all cases the decision of the 
judge at the trial, as to where the cause of action 
arose, &c., is to be. final. Where the claim is 
reduced by a set-off to £50, the court is to have 
jurisdiction, provided neither the claim, counter- 
claim, or set-off amounts to £200. Where title 
incidentally comes into question the judge may, with 
the consent of the parties, decide ]th^ claim which is 
the immediate object of the action ; but the judgment 
is not to be evidence of title between the parties or 
their heirs in any other proceeding in that or any 
other court. Where more than £20 is claimed in 
contract, or more than £5 in tort, ^e defendant, on 
giving notice of objection and security for costs, may 
stay proceedings, and if within ten days plaintiff does 
not commence an action for the same debt or 
demand in the superior court, the judge may order 
the security to be cancelled, and plaintiff his costs. 
In any action of contract brought in a superior 
court for a sum not exceeding £50, a judge may, on 
the application of either party, direct that the cause 
shall be tried in a county court. Judgment ii to go 
by default in cases exceeding £20, where defendant 
does not give notice of intention to defend. Tliere 
are otiier provisions as to the parties serving their 
own summonses and witnesses, and as to the fees of 
counsel and attomies, &c. 



LIST OF CORRESPONDENTS. 

The following is the only name to be added to the 
lists at pp. X, 96, xx, 168, xxviii, xxxii, xxxvi, vii., 
Mr. John Jones, Newcastlc-Emlyn. 
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CONDmOXS OF SALE OF REAL ESTATE. 



Wa have before had occasion to call attention to 
the subject of conditions of sale^ and we conceive 
that it is such a matter as must always be of interest 
to the profession, inasmuch as solicitors have almost 
daily, either for vendors or purchasers, to prepare 
or advise on their effect It is admitted on all 
hands, that the system of framing conditions with a 
▼iew to save trouble and expense to vendors is now 
grown to such proportions that if possible some 
remedy should be adopted, but the difficulty is how 
to reform the practice without injury to the interests 
of vendors. There are some persons, however, who 
contend that no injury is done to a purchaser by 
even the most stringent conditions, because on a 
resale the purchaser may insert similar if not more 
stringent conditions: the first purchaser may be 
supposed to give less on account of the stringent 
conditions (for which, loss the then vendor is com- 
pensated by getting rid of the estate >vith a defective 
title or by saving the expense of necessary cAndence 
Co substantiate his title), and he in his turn when 
he comes to sell will have to submit to a similar 
Induced amount of purchase money. There is no 
doubt something in this, if it be supposed that no 
radically bad title is ever forced on a purchaser 
hy such conditions, and though rare, there certainly 
are tides upon which eviction does, and many more 
upon which it might follow, if the parties entitled 
became aware of their rights. 

The subject is one peculiarly within tlie province 
of solicitors, for though counsel are occasionally 
called on to settle conditions of sale, in the majority 
of cases solicitors frame their own conditions of 
sale. We therefore avail ourselves of a paper read 
by Mr. Capam, of Ilolbeach, at .the meeting of the 
Provincial Law Society held at Birmingham. Mr. 
Oapam aller some preliminary observations said : — 
" That conditions of sale are still very frequently 
un&ir to the purchaser, who cannot 2>os.8ibly know 
the state of the vendor's title, and the expense 
which he (the purchaser) may have to incur if he 
buys, and stretched beyond their legitimate province, 
I believe will not be doubted ; but, lest this should 
be so, I will give an instance or two .which have 
eome before my notice withinlthe last two or three 
years. 

**0n one sale ot upwards of 60 lots, held imder a 
great variety of titles, the following were a part of 
the conditions : — 

^* * All official and attested or other copies of, and 
extracts from, any Act of Parliament, award, will, 
admission, deed, document, or proceedings, whether 
upon record or otherwise, and all letters of admin- 
istration, and all certificates of baptism, marriage. 



burial, and other certificates or documents, and 
statutory declarations, copies of, or extracts from, 
parochial or other registers, and all evidence as to 
pedigree, heirship, births, marriages, deaths, or 
intestacy, or of identity, whether required for the 
purpose of verifying the abstract, or for any other 
purpose, and of any deeds of covenant for the pro- 
duction of the same, and all assignments or 
surrenders of any outstanding, and yet unsatisfied^ 
term or terms, and rtconveyanct* of any legal or 
equitable estate or estates or interests shall be made^ 
iakeuy and obtained bg the vendar*s soUdtorSy at the 
expense of tfie party requiring (lie same respeeliveli. 
And all expense* attending the examination or 
comparison of the abstracts with the title-deeds and 
other documents, wheresoever the said deeds or 
documents may be, and of journeys taken for that 
purpose, shall be borne and paid by the purchaser 
or purchasers of the lot or lots in respect of which 
such^expenses shall be incurred. 

^^*The vendor shall not be required to produce 
to any purchaser or purchasers, or his, her, or 
their solicitor, any deed or Other document not 
in his custody or control, ndr to furnish any cove- 
nant for the production of any deeds or other 
dociunents not in his custody, nor any abstract of 
any such deed or other document, notwithstanding 
the same may be mentioned, or referred to, or 
covenanted, to be produced in or by any deed or 
document now in his hands, nor shall he be obliged 
to point out where any such deed or document of 
title not in his possession b. And all abstracts, 
extracts, or copies produced by the vendor of 
deeds, awards, or other documents, not in his 
possession, shall be deemed and taken to be correct, > 
and the production by the vendor of any deeds or 
other documents, or of any abstract of any deeds 
or other documents which he is not bound to 
produce, according to these conditions, shall not be 
deen^ed or taken as a waiVer of any of these condi- 
tions. 

*^*If any documents in the vcndor*s possession 
shall relate to property bought by several purchasers, 
and all the lots to which the same may relate shall 
be sold now or hereafter, then such documents, 
on the completion of the present or future sales 
of all the lots to which the same may relate, shall 
be delivered to the purchaser paying the greatest 
amount of purchase-money, upon his entering intq 
covenants, at the costs and charges of any own^r 
or purchaser of property to which the same mi^ 
relate, at the expense of such owner or purchaser 
for production of such documents, and delivering 
copies or extracts thereof^ Should any difficulty 
arise as to such largest purchaser, the decision 
thereon of the vendor shall be final. Li case and 
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whilst any lot remain unsold, the documents to 
which the same may relate shall remain with the 
vendor ; hut be shall, at the expense of any pur- 
chaser, enter into covenants for production of the 
same, and for ftirnishing copies or extracts thereof, 
but determinable thereafter on delivery thereof 
to any purchaser or owner of property to which 
the same may relate, on procuring from him, on 
request, a similar covenant. Whilst any documents 
Remain in the vendor's possession he i?ill, at the 
request, costs, and charges of any purchaser, pro- 
duce, and also furnish, copies and extracts of the 
same. The delay of delivering or procuring cove- 
nants for title, consistently with these conditions, 
shall not retard the completion of any contract, but 
every purchaser shall, in such case, be satisfied ivith 
the engagement by this condition, that the vendor 
^vill hereafter, at such purchaser's expense, procure 
for him a covenant for production, if required, when 
he may be entitled thereto, and, in the meantime, 
that the vendor will, upon the request, and at the 
costs and charges of such purchaser, produce and 
furnish copies and extracts of the documents 
retained. 

'« « The vendor shall not be required to furnish any 
evidence of the identity of any lot or lots, with the 
description in any of the deeds or documents of 
title, or in any schedule thereto, or to reconcile the 
difference in any such descriptions, whether in 
abuttals, admeasurement, or otherwise, other than 
by some statutory declaration of any respectable 
person who has been acquainted with the property 
for twenty years, that the reputed, or apparent 
possession, or enjoyment, has during that period 
been consistent with the title shown by the abstract, 
so far as is sho^vn, nor with respect to any lot or 
lots shall the vendor be required to distinguish 
freehold from copyhold.' 

" Now it will be evident what heavy costs, properly 
and fairly chargeable on the vendor, the first of 
these conditions seeks to throw upon the purchaser, 
and the extent of which, at the time of sale, the 
purchaser has no possible means of gaining the 
slightest idea of, while the vendor's solicitor either 
is, or ought to be, fully aware of them. Then here, 
also, is the stipulation which ought to be most 
strenuously decried, that documents shall be pre- 
pared for, and at the expense of, the purchaser by 
the vendor's solicitor, thus holding out an induce- 
ment to parties to become the clients of the vendor's 
solicitor, under the penalty of increased expense 
by their own solicitor perusing and approving the 
documents on their behalf. See, also, in the next 
of these conditions, the extreme unfairness of pro- 
vidtug that .the vendor shall not produce, nor 
furnish covenants to produce, nor abstracts of any 



deed or -document nbt in his custody, nor even be 
obliged to point out where any such deed or docu- 
ment is — amounting, in fiict, to the stipulation that 
the title, as set forth in the abstract of deeds or 
documents said not to be in the vendor's possesion, 
shall be taken as correct, unless after a search in the 
dark the purchasers should happen to find docu- 
ments contradicting such title, or, in other words, 
that the abstracts, imperfect, it may be, shall con- 
stitute not the index to, as it merely is, but the 
title itself. 

" The next condition is, perhaps, of less unportance, 
but still it is surely too much to expect that a 
purchaser, requiring a covenant to produce the 
muniments of his tide, should be satisfied to 
complete his purchase, and have only the gpiarantee 
of a condition of sale for their production until the 
vendor may think fit to procure a covenant. 

*^ Surely, also, seeing the difference in value 
between freehold and copyhold estates, amounting, 
in cases of copyhold of manors with arbitrary fines, 
to fully one-Mh, the condition that the vendor 
shall not distinguish freehold from copyhold is one 
far from fair and reasonable. ♦ ♦ ♦ 

** With all deference* I would suggest that the first 
step hereto will be carefully to consider what is the 
proper and legitimate object of conditions c f sale of 
real estate, contradistinguished as they are firom the 
conditions of sale of mere movables, and I am aware 
that here a large field is open for discussion. Still 
I believe that certain well-defined principles may 
be laid down within which conditions considered 
fair and reasonable by this society may be circum- 
scribed, and beyond which very specUl and intel- 
ligible reasons ought to be assigned for passing. 

^* It will at once, perhaps, be said. What are these 
principles? If you see them, define them. This, 
perhaps, is more than I can do ; but, impelled by 
the belief that there is here a great disease in our 
professional constitution, and that an effort of 
energy, perhaps, rather than mental ability, is 
needed to apply a remedy, I will venture, at least, 
to provoke discussion upox^ it by submitting, with 
all deference, my own views upon the subject. 

"The conditions, then, upon which— putting my- 
self in the poation of a vendor's solicitor — ^I shoiidd 
deem it fair and right, as well having regard to the 
interest of my own client, whose sale might be 
injured, if not prevented by extraordinary stringent 
conditions, as to the principle of honourable dealing 
between the vendor, who knows the state of his 
evidence of title with its defects (if any), of greater 
or less importance, and the possible purchaser, who 
must necessarily be, in a very great measure, if not 
altogether, ignorant upon the subject, I should 
deem it my duty, in the first place, to provide for 
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fair, unrctractable bidding (if by aaction), and a 
plain binding contract for the sale and purchase 
of the estote, as if the title were marketoble and 
perfect, providing for the various steps towards 
completion to be taken within reasonably limited 
periods by the contracting parties, subject to the 
usual penalties of the nullity of the step taken, or 
other penalty, in case of not bemg taken in due 
time, and for the fair, or, it may be, penal payment 
of compensation, in the shape of interest, by the 
purchaser, if the completion were delayed. To 
these I would add a provision, now ordinary, though 
extra the requirement of the law of simple con- 
tract, that facts, &c., evidenced by recitals in deeds, 
&c., acted upon and dated twenty years ago, should 
be deemed sufficient, unless disproved ; and a 
provision that any unwitting mistake in description 
quantiQr, &e., should not invalidate the sale, but be 
matter of compensation by arbitration. 

" With these con<Utions, as between the vendor 
with a marketable title and a purchaser, I should 
think it my duty to be satisfied. Then comes the 
question of special circumstances, and the special 
conditions to meet them, and upon consideration 
whereof principle is too often sacrificed to a short- 
sighted imagination of expediency, and attempts are 
made, and too often succeed, to the dissatisfaction 
of all parties— the injury especially of purchaisers, 
and the opprobrium of the profession — ^not only to 
dispose of the estate with an unmarketable and 
imperfect title, but to cast nearly the whole of the 
cost of patching and purging tlie holes and biota in 
the title that is shown, upon the unwary purchaser, 
who is, of course, in a very much worse position to 
do so than the vendor. 

*'Many special conditions are, of course, imder 
special circumstances, admissible without demur, 
and, indeed, so commonly adopted as scarcely to be 
called spedal ; such are the conditions, as to cove- 
nants for title, in case of a division of an estate, and 
against eovenants for title, from bare trustees for 
sale, or mortgagees, and to these may frequently 
be added a condition limiting the commencement of 
the title, especially where the earlier title is one 
well known in the neighbourhood, and a saving of 
expense to both parties is the only real result of the 
limitation. 

*^ Having thus endeavoured to sketch a short out- 
line of simple and ^lecial, but admissible conditbns of 
sale, and the principle that should guide in the 
settlement of them ; having also given a few examples 
of such as I deem unfair and injurious alike to the 
vendor — whose sale flags from the fears of would-be 
purchasers — to the purchaser — who knows not the 
expense and cost he is incurring to secure a desirable 
estate, yet which, like gold, may be bought too dear — 



and to the profession — which incurs the censure of 
both vendor and purchaser for their disappointment 
— ^I would, in conclusion, suggest that a committee 
of this society be forthwith formed, who should 
request solicitors fi-om all parts of the country to 
forward to them the conditions of sale, both general 
and special, commonly used in their respective 
districts, with any remarks they may think fit to 
make on the subject, aud who should, after mature 
consideration, recommend common and extraordinary 
conditions of sale for adoption, and enunciate a 
principle, so fiir as past experience will warrant and 
enable them, for guidance in preparing special 
conditions to mest special cases; and, above all, 
speaking plainly "the opinion of this society upon 
the condition that the vendor's solicitor shall prepare 
deeds for and at the expense of the purchaser. 



THE LATE LORD TRURO. 
(^Continued from p. 293) 



In all the most important respects his judicial 
character stands deservedly high, and fully sustains 
his former reputation. The greatest of all virtues 
in a judge he possessed in a remarkable degree ; he 
was wholly bent on the pursuit of truth and justice, 
and to this he sacrificed all other considerations: 
hence his pains were indefatigable, and his patience 
inexhaustable. lie gave his mind entirely to the 
matter before him, Mrithout suffering any other that 
came across to divert him for an instant. His know- 
ledge and his experience, no one ever doubted, would 
be shown to guide his course ; nor did any one who 
had observed the purity of his professional conduct, 
question the perfect impartiality of his demeanour 
as a judge. To say that he was free fjrom all par- 
tiality towards suitors would be small praise ; happily 
the times have long gone by when this could be 
given as a distinguishing mark of any judge's con- 
duct in England. But another kind of partiality 
has too often been known amongst us ; judges have 
had possibly favourites at the bar, — certainly have 
been under the influence of eminent barristers ; 
and this has exactly the same evil consequences with 
preferences among suitors: it works positive in- 
justice to the parties whom these advocates repre- 
sent. If one can obtain tliQ indulgence denied to 
another, in urging an objection at first deemed 
frivolous, or can be suffered to commit an irre- 
gularity which only in him would be allowed, there 
is a want of perfect justice towards the parties 
represented by their counsel, and there is also an 
unjust preference given among the members of the 
profession. Nor should it be forgotten that this 
kind of unfairness is the more dangerous, because it 
is practised without any of the disgrace attending the 
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more flagrant violations of justice ; and becanse the 
bias is apt to arise gradually in a judge^s mind, often 
before he is aware of it. The necessity is thus 
apparent of all in judicial situations being watchful 
to guard themselves against &Iling into this error. 
It may safely be affirmed that no one ever had less 
of it than Lord Truro, whether in the Court of 
Common Pleas, or afterwards in Chancery and the 
llouse of Lords. Among the comsel practising 
before him he knew no difference whatever; all 
were precisely the same in his eyes ; and no one 
eonld hope for the slightest favour, even such as 
might be supposed due to long standing, great 
experience, extent of practice, or eminent talents. 
All were piit precisely on the same footing before 
him, except that perhaps to avoid anything like a 
bias, and guard himsebT from the least deference 
towards one rather than another, he might lean 
against men of great weight and authority in the 
profession, especially if they appeared to presume 
on it. 

When the Great Seal was offered to him, even 
pressed upon him, in 1850, he accepted it with great 
reluctance ; but Uiey who knew him well had no 
doubt whatever thht the apprehension on which bis 
dislike of the charge rested was groundless ; for they 
felt satisfied that, with his perfectly legal understand- 
ing, his familiarity with practice in other courts, and 
his indefatigable industry, he would find no diffi- 
culty in performing the duties of his new station, for 
which, indeed, his former habits as a solicitor might 
be said in some sort to have prepared him. The 
event fUlly justified these expectations. He gave 
great satisfaction in the Court of Clumceiy by the 
extraordinary diligence with which he sifted every 
ease that came before him, his unwearied patience 
in hearing counsel, but with his attention ever 
awake, and the unaffected anxiety which he showed 
to master such points of practice as he was neces- 
sarily little familiar with. The only fault ever laid 
to Ids charge either there or in the House of Lords, 
was an over-anxious or too elaborate dwelling upon 
all the points in each argument, without due regard 
to their relative importance, which was only a good 
quality carried to excess, and has already been 
mentioned as the diefect of his advocacy. His judg- 
ments in both these courts never failed to give entire 
satisfkction, though occasionally attended with delay. 
It must further be remembered that of the Chancel- 
lors taken from the coxhmon law bar, with the 
exception of Lord Erskine, his tenure of office had 
been by very much the shortest. Deducting vaca- 
tions and Christmas recess, he was only twelve 
months in court ; Lord Lyndhurst, in his first period, ' 
making the same deductions, twenty-four months ; 
Lord Brougham thirty. In the House of Lords he 



had to consider cases involving the principle as well 
as the practice of a foreign law, with which he was 
of necessity wholly unacquainted ; and the scrupolous 
care which be took to examine, each subject, the 
diligence and the success with which he made 
himself master of that system of juiisprudencet were 
as much the theme of admiration among the practi- 
tioners as the unexampled patience with which he 
listened to the arguments, and the unrelaxed atten- 
tion with which he ever kept his mind on the stretch 
daring every port of the cause. Some of his judg- 
ments are worthy of deep study by all who would 
throughly understand the legal questions inv(^ved. 
That upon the Scotch poor law, delivered soon after 
he quitted the Great Seal, in 1852, is especially 
deserving, not only to be praised, but studied ; as 
also most eminently does his judgment in the 
Braintree church rates case. 

Having held ,Bp the professional career of this 
distinguished lawyer to the diligent contemplation 
as well of students as practitioners, we are bound, as 
friends of law amendment, to express our regret that 
he cannot be considered as a model for our brethren 
in thi^ gpreat cause. But this is the subject only of 
regret, not of blame ; and it is remarkable how much 
of what we have to lament arose from that which 
was the source of his professional defects, as we have 
described them, his excessive attention to minute 
particulars ; his over-anxiety about each point ; for 
this it was that gave him so stnmg a feeling in favour 
of those technical niceties on which he had so often 
distinguished himself at the bar, — the fields, as it 
were, of the victories he had there gained. He thus 
had an almost invincible prejudice against any 
sweeping changes of the law ; and a better illustra- 
tion of this and of its origin, as we have just described 
it, cannot be given tli^n by referring to his dislike, 
indeed his resistance, as far as he could resist, the 
late most beneficial alterations in the law of evidence. 
He had long been accustomed to the distinction 
taken between interest in the question and interest 
in t])e event, as an objection to the competence of 
witness ; he had scores of times taken the point, 
and luxuriated in all the niceties connected ^rith it. 
He regarded the rule in Bent v. Baker, as he did 
the rule in Shelley^s Case, a principle settled on 
an immoveable foundation, and extending its influ- 
ence directly, or by analogy, far and w^do in the 
law of evidence. To Lord Denman's Act, sweeping 
away the whole of diis ** excellent and curious kind 
of learning'* (as Lord Coke calls tliat of estoppel), 
he bad an invincible repugnance ; he regarded it as 
removing landmarks. That all objections to the 
competency of a witness, even his conviction of 
felony or of perjury, and all objections of interest in 
the. matter, whether the question or the event of the 
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suit flhoiild be St an end, and left only to their 
weight with the court and jnry, seemed to him a 
stretch of the reforming power hardly to be cre- 
dited, nor at all to be endured. Happily he was one 
of only a very limited number, either in the pro- 
fession or in Parliament, who held these opinions, 
— perhaps we should rather say, were influenced by 
these ftelings, — and the bill, delayed for a session, 
passed unopposed the next When, two years after 
(1845), Lord Brougham's Bill, to make the parties 
competent witnesses in civil eases, was first brought 
in, it did not reach the Commons, having been post- 
poned on account of the Outstanding Terms Bill and 
others, to which the attention of our readers and of 
the Law Amendment Society was directed at the 
time. Long before it had passed the Lords, Mr. 
Serjeant Wilde had ceased to belong to the Lower 
House; his opposition to it, therefore, came from 
the Woolsack. He opposed it in all its stages, and 
argued at gpreat length against its principle in the 
select committee to which it was referred. As his 
whole reasoning applied just as much to Lord 
Denman's Act, which had been the law of the land 
for above six years, he was asked if he intended to 
move its repeal ; and he firankly confessed that he 
wished he had any chance of success in such an 
attempt. The judges had taken, not perhaps so 
strong a view of the question, but a decided objec- 
tion to Uie new measure, and had communicated 
their views to Lord Lyndhurst, who attended the 
comWittee^ but gave the bill no opposition. In the 
House, on Uie third reading, Lord Truro had hopes 
of his support ; but he would not even stop to hear 
the renewed discussion; and Uie Chancellor was' 
fain to let it pass without further resistance. 

His objections to the immense improvements in 
the Bankrupt Law, effected at the close of the 
session 1831, had exactly the same origin with those 
against th^ new law of evidence. For well nigh half 
a century, at the bar, as a solicitor, in his clerkhip, 
he had been accustomed to the scheme of the 
Septuagint (as the very worst tribunal that ever 
existed in a civilised country was sometimes termed), 
and he could ill bear its being swept away. He 
therefore expressed a strong opinion against the new 
system, though surrounded by colleagues, who had 
in 1831 made its adoption the ground of congratula- 
tion to Parliament in a speech from the throne, 
when the failure of the Reform Bill was lamented. 
His opposition to the Registration Bill falls within 
the same description. It was the measure of the 
Government, Uiough brought in on their part by 
the Lord Chief Justice, as having been head of the 
commission in 1828, upon whose report it was 
grounded. But the Chancellor resisted it strenuously, 
and summoned an eminent conveyancer to make an 



elaborate speech against it, in the form of evidence, 
before the select committee of the Lords. The bill 
passed notwithstanding, and, like most measures of 
law amendment of late years, . was dropt in the 
Commons. 

These and other instance of Lord Truro's dislike 
to changes in onr jurisprudence, produced the 
general belief that he was an enemy to all amend- 
ment of the law ; and men made themselves merry 
with describmg the delight he took in the yearly 
** massacre of the innocents " at the end of the session, 
when all were fated to perish in the Commons that 
had escaped the hands of the '' fell Serjeant '* in the 
Lords. But it really was not so. The prejudices 
under which he laboured have been admitted and 
traced to theur source; but he was at bottom of 
perfectly liberal opinions, and ready to g^ve every 
plan that was propounded a most fair and candid 
consideration. No more remarkable proof of this 
can be given than his conduct npon the great 
measures connected with the Courts of Equity. He 
originated the Court of Appeal in Chancery by the 
bill for appointing Lords Justices, which has enabled 
his successors effectually to prevent any arrears in 
that court without such exertions as had formerly 
become necessary, exertions which never could be 
made unless upon rare occasions. He had been at 
first averse to the great measure of Chancery 
Reform, the abolition of the Masters* office, and 
making the judges work out their own decrees. 
That he should have been slow to adopt so gpreat a 
change In the whole system, need create little 
surprise, when we reflect on the many years that 
elapsed from its first proposal by Master Brougham 
in his report to Lord Lyndhurst and Lord LangdalQ 
as far back as 1842, until its final adoption in 1852^ 
But slowly as Lord Truro came round to the views, 
of the commissioners in 1851, he with his wonted 
candour gave, the most hearty support to 4hem^ 
when he had, with his habitual industry, madQ 
himself completely master of th^ whole subject. 
Before he quitted office he had prepared th^ bills 
which were to give effect to that plan ; as was fully 
stated by V. C. Page Wood in the Commons when 
Solicitor-General, some mis-statement having been 
made of the bills having originated i^ith the succeed- 
ing Government, which had in fact only adopted the 
measures of their predecessors. To represent Lord 
Truro, therefore, as an enemy to all legal improve- 
ment is entirely contrary to theTadt. The utmost 
that can be said is, that his course of proceeding 
while he held the Great Seal prevented the friends 
of law amendment from having as great confidence 
in him, and as great expectations from him, as their 
profound respect for his eminent qualities, and his 
unblemished purity in the exercise of his high office 
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made them most anxious to be justified in entertain- 
ing. They therefore looked forward to his resuming 
office in 1853 with somewhat of alarm ; and there 
,can be no doubt that his being left out of the 
arrangement between Lord Aberdeen's friends and 
the 'Whigs, was altogether owing to his differences 
with the liberal party in questions connected with 
Law. Reform. 

To himself personally this omission could unluq>pily 
be a matter of no importance. The sta^e of his 
health must almost immediately have rendered him 
incapable of the labours of his office. It is melancholy 
to add that afler a continued illness, and great suf- 
fering for many months, he closed his virtuous,- 
industrious, and useful life, in the month of Novem- 
ber 1855, and in the seventy-second year of his age, 
— having both towards the end of it, and at several 
other times, borne with patience and resignation such 
as few have ever shown, piun such as few have ever 
been called to undergo. 



NOTICES OF NEW BOOKS. 



Greenwood's Coxvkyaxcino. 
A Manual of the Practice of Conveyancing^ showing 
the Present Practice relating to the Daily Routine 
of Conveyancing in Solicitors* Offices. To which 
are adiled Concise Common Forms and Precedents 
in Conveyancing; Conditions of Sale; Convey- 
ances; and all other Assurances in Constant Use, 
By G. W. Greenwood. London: Stevens and 
Norton. 

The author states that his principal endeavour has 
been to produce such a book as may be of service 
to articled and other clerks in the profession, who 
may sometimes feel the want of a simple guide to 
enable them to perform such portions of the con- 
veyancing business as may be intrusted to them. 
This very modest aim has certainly been fulfilled, 
and something beyond it, as we think the extracts 
wc shall presently give from the work will satisfy 
our readers. In fact, we consider that it is a book 
calculated to be of material assistance in a solicitor's 
office, especially where the practitioner has not had 
much experience in conveyancing matters. Indeed, 
we think that a perusal of the work would be 
beneficial to the busy solicitor, as being calculated 
to remind him of matters which in the hurry of 
business are sometimes overlooked. The work con- 
sists of two parts, the first being Practical Directions 
in Conveyancing matters (from p. 1, to 126) ar- 
ranged under the following heads: Agreements, 
Sales, Purchases, Mortgages, Copyholds, Leases, 
Settlements, Disentailing Deeds, and Deeds executed 
by Married Women, Wills. The 2nd part of the 



work contains a variety of practical fonns of Agree- 
ments and Conditions of Sale, Conveyances, Mort- 
gages , Bonds, Settlements, Wills, Powers, Coven- 
ants, Assignments, Notices to Quit and of Dissolution 
of Partnership, Distringas on Stodt and Conveyan- 
cing Costs and Charges. 

From the Practical Directions we take the follow- 
ing extract from which the reader will see how 
Mr. Greenwood has performed his taak : — 

^' MORTQAOEa.'* 

^^ In the case of a mortgage, shonld you be pro- 
fessionally concerned for the mortgagor, the observa- 
tions I have written under the head of *■ Vendors,* 
as far as regards the abstract and completion of the 
matter, will equally apply here; and if you are 
actmg for the mortgagee, the course of proceeding 
will be similar to that of a purchase, with this 
difierence, that a mortgagee is never under any 
conditions as to title or evidence of title, or as to the 
time in which the matter is to be completed; there 
is also this further difference, that a willing pur- 
chaser will often waive many points on the title, 
through a wish to get what he has purchased ; he 
may want a few extra acres to make his lands lie 
in a ring fence, or a particular house, either for 
occupation or for removal, in order to improve a view ; 
but in the case of a mortgage, none of these circum- 
stances can arise ; a mortgagee lends his money and 
expects to hate it back again, and therefore if there 
is any doubt as to the title, or as to obtaining the 
evidence necessary' to establish it, you should never 
advise your client to advance his money until such 
doubts are removed. If, however, the queries joa 
find it necessary to raise on a title should not be of a 
serious nature, but merely a question of expense 
hereafter, in case a sale is resorted to, then you will 
ascertain how fiir the value of the property will be 
su£Scient to pay for this extra expense ;. for if your 
client has a good title, and is amply covered by the 
value of the property mortgaged, he will be safe in 
making the advance. !|[t is also important to see 
how far you can rely on the covenant of the mort- 
gagor to repay the money, although this should not 
be taken into consideration, until yon are satisfied as 
to the value of the security and Uie title to it. The 
covenant of a responsible man is at all times of some 
value, and if the mortgagor is of that class, you will 
be justified in abating some of the rigour that yon 
would otherwise exercise. 

"When I speak of the 'value* of property, I 
mean * marketable value,* in other words,, the amount 
likely to be realised by a forced sale. I have known 
property in mortgage, consisting of mills, mannfiic- 
tones, &c., of considerable value ; but yet in times of 
commercial depression not marketable, and in such 
a case as this, however anxious the mortgagee may 
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be to realise his security he canflot do so, unless the 
mortgagor be a man of substance and can be reached 
under his covenant for repayment of the money. 
As there are various descriptions of mortgages, it 
may be of service if the principal are here stated, 
and a few remarks made on each. They are as 
follows: Mortgage of freehold land, which is the 
highest class of mortgage ; mortgages of freehold 
houses; mortgages of copyhold land or houses; 
mortgages of leasehold houses ; mortgages of free- 
hold or leasehold mills; mortgages of manufac- 
tories &e. ; mortgages of life interests; mortgages of 
reversion; mortgages of policies of assurance. 

'* With respect to the first, viz., mortgages of free- 
hold land, and in this I may include freehold ground 
rents, your client will be quite safe in advancing to 
the extent of two-thirds of the value, as certified by 
a respectable surveyor, as experience proves that 
eonmciercial depression exercises very little influence 
on landed property, unless it be to raise the price, 
many people at such times being more anxious to 
invest their money in something secure and tangible 
than at times when trade is buoyant. 

^'With respect to fireehold houses, and indeed 
house property of any tenure, locality is the principal 
object ; should the locality be a good one, and the 
tenant a responsible man and hold the property on 
lease, then freehold houses form a very good invest- 
ment, although you should not advise much more 
than one -half tiie value of the property being 
advanced. 

**Copyh6ld houses or land, where the fine on 
death or alienation is certain, that is nominal, form 
an investment of little less value than freehold* 
but in manors where the fine on admittance is an 
arbitrary one, that is at the will of the lord, then in 
estimating the value of the property the amount 
of the fine must be taken into consideration, as 
every person admitted must pay a fine, which in 
most manors is two years^ improved annual value 
(it cannot be more than this), and consequently 
a purchaser would give so much less for the pro- 
perty. 

^* Leasehold houses, although daily taken as a 
security, are never looked upon with any great 
degree of fiivour, unless the locality, more than 
counterbalances the evils of the tenure. In ad- 
vising your client on a security of this nature, 
many things must be taken into consideration : Ist 
the amount of ground rent reserved by the lease ; 
then the nature of the covenants in the lease, some 
of which may be of an onerous nature, and may 
not have been duly performed ; and, 3rdly, that, at 
a time of commercial depression, leasehold pro- 
perty, unless in a first-class neighbourhood, is very 
difficult to be got rid of. 



*' You may sometimes be called on to advise a 
client as to advancing money on leasehold ground 
rents, or, to speak more correctly, improved rents. 
These rents arise in this way. A person may hold 
a house under a lease, for, say ninety years, at a 
rental of £6 per annum, he may have granted an 
underlease of this house for the whole of his term, 
less a few days, at a rent of, say £45. Here the 
improved rental is £40 per annum. Now, in a 
case like this, precisely the same questions will 
arise for your consideration as to covenants, &c., 
as in the case of a leasehold house ofiered as 
security, but if you can satisfy yourself on these 
points, improved ground rents will form a better 
security than any other description of leasehold 
property. 

" The next head * Freehold or Leasehold Mills, 
Manufactories. &c.' will require your veiy serious 
consideration before advising your client to advance 
his money. I am aware that in manufacturing 
districts owners of this class of. property do not 
find much difficulty in raising money upon it ; but 
this chiefly arises from the fact of the lender having 
it constantly before his eyes, and also in many cases 
from the personal knowledge he has of the bor- 
rower. Should you be called upon to advise your 
client respecting a mortgage of this description, 
you will take into consideration the value of the 
buildings, steam boiler, machinery, gearing, &c., as 
valued by a competeut person, and also the respon- 
sibility of the borrower ; and should you find every- 
thing satisfactory, I should not recommend so 
much as one-half of the value being advanced, as 
in case of bankruptcy, the mortgagor being in 
posssesion, only such of the machinery, working 
gear, &c., as may be affixed to the freehold can be 
claimed by the mortgagee. It has recentiy been 
decided by Lord Cranworth, that in these cases 
the mortgagee can claim what may be known as 
'trade fixtures,* and everything not comprised in 
that 'term* can be claimed by the assignees of 
the mortgagor. Now, in such a case as this, some 
difficulty would be found and some delay arise in 
disposing of the remainder. In all mortgages of 
this or any other description, where chattels form 
part of the property comprised in the mortgage, 
the security, or a copy of it (of course the latter iii 
practice is always filed) must be filed pursuant to 
Uie "Bills of Sale Act," 17 -& 18 Vic. c. 36, other- 
wise the mortgage as to such chattels would be 
void as against an execution creditor and the other 
persons mentioned in the act, but this filing the 
security or a copy of it does not give any greater 
security to the mortgagee, in the event of the mort- 
gagor becoming bankrupt, than he bad before the 
passing of the act.. 
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'^ Trustees cannot, under any circumstances, eren 
if the instrument under which they are empowered 
to advance money extends to this description of 
property (a very rare occurrence), he advised to 
advance trust money on it, as they are placed in 
a very different position to au ordinary lender, who 
will, sometimes, for the sake of obtaining a high 
rate' of. interest, be content to incur a little risk as 
to his security ; but trustees ought only to look at 
the value and nature of the security, for whatever 
may be the amount of interest obtained, it will not 
be taken into consideration in case the security 
should prove insufficient in value, and a loss should 
accrue. 

*^ Life interests are very seldom taken as securities 
for money, unless in- the case of insurance offices 
or professed money lenders ; a life interest in itself 
being only of value for payment of the interest on 
the money, and the premiums on the policy of as- 
surance which the mortgagor is required to eflect 
on his life, and which jiolicy in fact, forms the se- 
curity for repayment* 01 the money. 

^^ There arc many disadvantages in this description 
of security ; the mortgagor may do some act to avoid 
the policy, or it may be necessary to caU in the 
money during his lifetime, in which case much dif- 
ficulty would be experienced, o\ring to the security 
not being marketable. If your client is seeking an 
investment for his money, and does not make the 
obtaining a high rate of interest his primary con- 
sideration, you will never advise him to accept this 
kind of security. 

"• A reversion in any description of property is like- 
wise very widesirable as a security, owing to there 
being no fund available for payment of the interest 
.until the reversion falls into possession. I here 
allude to a vested reversion, a contingent reversion 
being of course never -thought of, as a security, for 
money. Uevcrsionary interests are always of a 
certain value, which can easily be ascertained by 
taking the opinion of an actuary. The character 
and responsibility of the mortgagor in a case o^ 
this sort is the most important consideration ; but 
even if that is unexceptionable, the security still 
forms one of the. lowest class ; and no prudent man 
wishing to secure a good investment, where his 
principal may bo safe and his interest pimctually 
paid, will accept a reversion as a security. 

*'A policy of assurance rank's still lower than a 
reversion as a security for money advanced. There 
is not only no means of paying the interest on the 
niortgage money, but there has also to be provided 
from some source the annual premiums on the 
policy. The value of -a policy of assurance may 
be obtained at any time by applying to the actuary 
pr the company, and for a small fee be will iuform 



you of the office value of it. This value, if the 
policy is kept up, increases every year. This 
description of security is almost always confined to 
cases where the borrower is previously indebted to 
the mortgagee, who takes an assignment of the 
policy as the best or only security be can obtain.*^ 

Mr. Greenwood then makes some very just 
observations on the case of a trustee seeking an 
investment for trust-monies in his hands, but we 
have already extracted so much that we must refer 
the reader to the volume itself. 

*' Enfranchisement." 

"In the case of an enfranchisement of copyhold 
property, t. e., turning it into freehold, the title of 
the lord of the manor must (unless there is some 
stipulation to the contrary) be called for by you 
and inspected in the usual manner, in order to see 
if he has power to make the enfranchisement. He 
<may be tenant for lifeof the manor, with power to 
enfranchise ; in this case the terms of the power 
must be strictly followed. Should he be tenant for 
life, without power to enfranchise, he can then 
make enfranchisement under the authority of the 
4 & 5 Vic. c. 35. The copyhold commissioners, 
however, in this case, must be parties to the deed. 

" The practice is for the steward to prepare the 
deed of enfranchisement and to forward it to you, 
as the copyholder's solicitor, for perusal. Your 
duty will be to see that the property is correctly 
described, and, in case the lord be seised in fee, 
that the usual covenants for title and a covenant 
for production of the title deeds are inserted, an 
enfranchisement being, in fact, a purchase of the 
freehold. You must also take care that there is 
inserted in the deed an express grant by the lord 
of the rights of common, otherwise your client, 
who probably before the execution of the deed of 
enfranchisement had valuable common rights, will 
lose them by the enfranchbcment. This is an im- 
portant point, and will deserve your careful consi- 
deration. The act before referred to provides for 
this case, where the enfranchisement is nuidc pur- 
suant to its provisions ; but it is doubtful whether 
thQ person taking the enfranchisement would re- 
main entitled to the common rights unless the act 
be referred to in the enfranchisement deed. See 
the 8l8t section. 

" It >rill be necessary to search for judgments, &c. 
agunst the lord of the manor ; and if the manor is 
situate in a register county, to search the register 
for incumbrances, for a manor is within the Re- 
gistry Acts, although copyhold property within it 
is not." 

The more practical part of the directions relating 
to the preparation settling and engrossing of the 
various uistrumonts will be found especially useful ; 
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one example of the .author's method of giving 
information we take fh>m the article on leases, bat 
not including that part relating to the preparation 
of the leases. 

^* Haying prepared the draft lease, make a fair 
cop7 of it ; and if you are not concerned for both 
parties, send it to the solicitor of the lessee for 
perusal. He will return it to you, and if no altera- 
tions are made, or none are made that you may 
fiurly object to, your next step will be to engross 
the lease. Sometimes a long correspondence and 
sereral interviews take place before the draft lease 
is finally settled. 

*^The draft lease having been engrossed, together 
with a counterpart thereof, you will forward the 
draft and engrossments to the lessee's solicitor; 
but if there is no agreement, or if it is silent as to 
who is to engross the counterpart, the lessee's soli- 
citors may claim to do this. 

*^ After comparing the engrossment with the draft 
lease, the lessee's solicitor will return it to you for 
execution; and if he has, under the dreumstances 
I have mentioned, engrossed the counterpart, he 
will forward such engrossment to you at the same 
time, in which case you will compare it with the 
draft, and return it to him for execution by the 
lessee. Your costs relating to the transaction 
should be forwarded to the lessee's' solicitor about 
this time, in order that he may have an oppor- 
tamty of examining them, and, IT necessary, obtain 
the araoimt from his client After you have ob- 
tained the execution of the lease by the lessor, 
make an appointment with tbe lessee's solicitor for 
the completion of the matter at your office. At.the 
meeting you will exchange the lease for the coun- 
terpart, which you will examine to see if it is duly 
executed and attested. The lessee's solicitor will 
hand you the amount of your costs, and the matter 
vnll be completed. 

"The above remarks will apply to leases of free- 
hold and leasehold projterty ; but with respect to 
copyhold property, it will be necessary to obtain a 
licence from the lord of the manor before the lease 
is granted, as the granting a lease by a copyhold 
tenant, without a licence from the lord, is a for- 
feiture of the copyhold. In this case it will only 
be necessary for you to write to the steward of the 
manor for a licence, informing him of the names of 
the parties, the property to be demised, the term 
to be granted, and the rent to be reserved, and he 
will forward you a licence to grant the lease, for 
which he will charge a fee, and a small fine will 
also be payable to the lord. These fees and fine, 
if not othewise provided for, must be paid by the 
lessor. On applying to the steward for the licence, 
it will be advisable to inquire what interest the lord 



has in the manor, as if he has only a partial inte- 
rest, e. g. tenant for life without express power to 
grant lieenees to demise, the licence by him will- 
only exist so long as his interest exists ; in other 
words, if the lord be a tenant for life, and grant a 
licence to demise for twenty-one years, and live 
only seven years after the date of the lease, it will 
be necessary to obtain a new licence from the re- 
mainderman on his coming into possesion, other- 
wise the estate would be forfeited. To avoid this 
it may be advisable to insert a proviso in the lease 
to the efi'ect that, if, on the death of the lord of the 
manor, a new licence cannot be obtained from the 
remainderman, the lease shall determine. There 
is never, however, any difliculty experienced in ob- 
taining a licence to demise." 

Our readers will now be in a position to judge in 
some degree of the value of Mr. Greenwood's Book ; 
but in addition we can assure them that it appears 
to be very well written, and to display great 
acquaintance with the mintUuE and course of practice 
in conveyancing matters, and will be acceptable to 
the practitioner, and especially to those who have 
not had the opportunity of obtaining a "practical 
insight into the course of conveyancing. 



BILLS OF EXCHANGE— SUMMARY RE- 
MEDY—ACT EXTENDED TO COUNTY 
COURTS. 



By orders in Council the Summaiy Procedure on 
Bills of Exchange Act, 1855 (anfe, p. 63—65) has 
been extended to the county courts, and in part to 
the Court of Passage of Liverpool, and the Court of 
Record of Manchester. The order in council as 
respects the county courts limits the application to 
them of the Bills of Exchange Act " in respect of 
actions upon bills of exchange and promissory notes 
where the plaintifi^ claims a sum not exceeding £50." 
It further directs that the powers and duties inddent 
to the provisions of the said Summary Procedure on 
Bills of Exchange Act, 1855, with respect to matters 
in the said courts of record, shall be exercised by 
the judges of the said courts respectively, or their 
respective deputies, for the time being, or in their 
absence by the respective clerks of the said courts 
for the time being ; and that the enactments, Secre- 
tary of State's orders, practice, and forms in force, 
9nd used in the said courts of record, shall be 
adopted with reference to proceedings had under the 
said last recited act, so fiur as the same are appli- 
cable, mutatis mutandis. 

Since the above order in council the following 
forms and suggestions have been issued by the 
judges of the county courts, and which will require 
the attention of the practitioner ; — 
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Form of Summons under tlie Bills of Exchange Act^ 

1855, to he used in County Courts, 
No. of plaint. 

In the county court of , holden at . 

(Seal). 

Between A. B., plaintiff, 
and 
C. D., defendant. 

To C. D., [name^ description^ and address of 
defendant']. You are hereby warned, that unless 
within twelve days after the serrice of this summons 
on you, inclusive of the day of such service, you 
obtain leave from the judge of this court, or, in 
his absence, from the clerk of this court, to defend 
this action, the said A. B., [name^ description, and 
address of plaintiff] may proceed to judgment and 
execution. 

Dated the day of . 

Clerk of Uie court. 

NJB. — This summons is to be served within six 
calendar months from the date thereof, br, if 
renewed, then withhi six calendar months from the 
date of such renewal, including the day of such date, 
and not afterwards. 

Indorsement to be made on the Summons before Service 
thereof 

The plaintiff claims for principal and interest 

[or, , balance of principal and interest] due to 

him as the payee [or, indorsee] of a bill of exchange, 
[or, promissory note], of which the following is a 
copy, [here copy biU of exchange or promissory note, 

and all indorsements upon it], and also for 

noting, and 'the sum of for costs herein; and if 

the amount thereof be paid to the clerk of the court 
four days from the service hereof, no frurther pro- 
ceedings will be taken. 

Obtaining leave to defend, — ^Leave to defend may 
be obtained on an application at the office of the 

clerk of the court at , supported by affidavit, 

shewing that there is a defence to the action on the 
merits, or disclosing facts shewing that it is reason- 
able that the defendant should be allowed to defend 
the action. 
Indorsement to he made on the Summons after Service, 

This summons was served by on , [the 

defendant or the defendants], on , the day 

of , IS—. 

SUGGESTIONS. 

Entering plaint, jr. — ^The plaint and other pro- 
ceedings in cases imder the Summary Procedure 
on Bills of Exchange Act, 1855, should be entered 
in the books of the court in the same manner as in 
cases within its ordinary jurisdiction. 

Plaint and summons, — Under the 6th section, the 
writ is, in the superior courts, the commencement 
of the action or actions against the parties named 



therein ; but, having regard to the proceeding and 
practice of the county courts, a separate plaint 
should be entered, and summons issued, against 
each party to the bill or note whom the holder seeks 
to charge. 

Form of summmu. — ^The form of summons is 
framed upon the form of writ given in the schedule 
to the act A form of order has not been suggested. 
The order, under the present practice of the courts, 
is sent to the defendant merely to warn him of the 
course he should pursue, so as to avoid further 
consequences, and is not a record of the court, for 
the record of the judgment or order is the entry in 
the minute-book. The suggested summons gives 
this warning, and as the plaintiff will be entitled 
to have judgment and immediate execution after 
the lapse of the twelve days, if the defendant shall 
not have obtained leave to defend, no order need be 
-served on him. 

Payment into court; leave to dtfend necessary. — 
It was at first thought that if the defendant should 
pay into court the sum claimed, he would be entitled 
under the provisions of see. 2, to have leave to 
defend as a matter of course ; but the judges of the 
superior courts have decided, that in such a case it 
is equally necessary for the defendant satisfactorily 
to shew, upon affidavits, that good grounds exist 
for grantmg leave. 

Security by bond.— 'Die securi^ to be given under 
this section and the two following sections should be 
by bond, as in cases of appeal. 

Copy of defendant's affidavit to obtain leave to 
defend.-^AB it is desirable, where the defendant 
shall obtain leave to defend, that the plaintiff should 
be informed of the defence intended to be set up, 
the defendant should, before such leave be granted, 
be requured to deliver to the clerk a copy of his 
affidavit, and that such copy should be forwarded 
to the plaintiff at the same time as the notice inform- 
ing him that such leave has been given. 

Hearing after leave to cfc/«Mf.— If leave to defend 
be given, the first convenient sitting of the court 
should be appointed for the hearing of the cause, 
and notice according to the form No. 2 should be 
forthwith sent to the plaintiff, by prepaid post 
letter or otherwise, and a notice according to form 
No. 3 to the defendant. 

Applying to set aside judgment. — The application, 
under sec. 8, to set aside the judgment is one that it 
appears desirable should be made to the judge of 
the court only ; but, until the judge can hear the 
same, it will be necessaiy that the execution should 
be stayed ; and this may be done, under that section, 
on the defendant giving security to abide the deci- 
sion of the judge, and in accordance with the prac- 
tice in cases of appeal, under rules 151 and 15^. 
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THE POSITION AND PROSPECTS OF SOLI- 
CITORS. 



From an address delivered by Mr.'Beamnont, of 
Warrington, at the last meeting of the Manchester 
Law Association, we select the following remarks 
upon the profession, and the state of the law, which 
maj be of interest to onr readers. 

Lawyen necessary to Sodtty, but Society not made 
/or Lawyers— Jack Cade and Peter the Great.— ^Ai, 
Beaumont said ** There was no greater mistake than 
to suppose that society was made for the lawyers 
except to suppose that society could do without them. 
There were times when sense and society seemed to 
part company, and when people 'almost imagined 
that law was an excrescence that might be lopped off 
without injury to the body politic. In Jack Cade's 
insurrection, Dick, his aide-de-camp, advised that 
the first thing to be done was to kill all the lawyers 
to which Cade replied that he intended to do no 
other, and then gave his reasons]; and in the great 
civil wars under Charles I. one writer gravely ascri- 
bed the ;war and all its troubles to the lawyers ; but 
when the paroxysms were over, reason resumed her 
sway, and people had the sense to see that only 
despots could dispense with lawyers. One of the 
few amusing writers in a lawyer's library had des- 
cribed a visit of Peter the Great, when he came to 
EngLind, to Westminster Hall, where, seeing the 
lawyers' wigs like a sea of cauliflowera in a kale 
3'ard, he asked who were the wearers. 
•* • Lawyen, the Interpreter repUcd. 

Lawyers ? that never can be true ? 

Inallmyrealmal have but two, 

And to thoee reohns should Heaven once more 

lie pleased their monarch to restore, 

One of these two— but what the Ciar meant— 

Whether to raise him to preferment 

Or ntt. per eoa.wMMhlB IntenUon, 

The interpreter forbore to mention.* 

But if society could not. do without the lawyers, it 
was surely its interest to see that the studies, educa- 
tion, station, and intelligence of those who admins- 
tered the law, were suitable to the responsible duties 
they bad to perform." 

The modem lawyer an improvement on the former 
race — Utility of Law Societies. — " He waahappy to say 
that, comparing the present time with the past, he 
took comfort for the future. His (the chairman's) 
memory was able to go back to the time when an 
evening spent with a party of lawyers was an evening 
spent with a party of pedants, and smacked of lati- 
tfits,' capiases, qui tarns, et hoc genus omne. His 
hearers would bear him witness that it was not so 
now. In those days hard words were sometimes 
used to frighten a refractory offender. He well re- 
membered an old attorney at Congleton using this 
wcaiwn towards a blacksmith, who, to the lawyer's 



annoyance, had set up a smithy near his office, when, 
having sent for the man'and remonstrated with him 
without effect, he threatened him with a special testa- 
tum capias ad respondendum, which frightened .'the 
man into a promise to remove his smithy. He did 
not know whether they could justify themselves in 
a similar proceeding, but he thought now-a-days it 
would not be approved. Some forward steps had 
latterly been made ; but in order to accomplish any 
considerable amount of good, they must unite together 
on all points ; that was the most necessary, AVhat 
could one individual do to raise the condition of the 
profession? They must unite and organise. They 
must have as many eyes as Argos ; and more hands 
than Briareus. It was by union only that they could 
do anything. If they united they could effect a 
great deal. They could bring to bear upon the 
public and the leg^ature the opinion and sentiments 
of those who were best acquainted with the subjects 
in which they were interested in relation to the laws, 
whether for the purposes of legal reform or other- 
wise." 

Reform of Courts of Equity— ^^Ue would now 
allude to what such societies as the Law Association 
had already accomplished. If the Court of Chancery 
was now better than it used to be, it was owing to 
the efforts their own and other kindred societies had 
used. If they had not accomplished all they could 
desire, they might derive some satisfaction from the 
recollections that in the days of the Commonwealth 
those courts were too strong even for the power of 
Oliver Cromwell, who., promised that he Mould re- 
form them thoroughly, but was afterwards compelled 
to admit that * the sons of Zcruiah prevailed and 
were too strong for him.' But the Chancery system 
was now beginning to give way, and he hoped that 
very shortly they should be able to get it into a 
shape that would still further lessen its abuses and 
corruptions." 

Destruction and not reform of Ecclesiastical Courts. 
— "There was another thing which was a most 
crying evil, and which he hoped those associations 
would take in hand — he alluded to the Ecclesiastical 
Courts. It had been said of public societies, that 
they could neither be put into the pillory, nor sum- 
moned to the Ecclesiastical Courts. For himself, 
be would sooner be put into the pillory than be 
simimoned to the Ecclesiastical Courts, which were 
tlie relics of a past age that had long survived the 
condition of the times that had called them into being, 
and now required to be abolished. He had no doubt 
that he should soon see those courts begin to 
topple and fall, and he desired that this society should 
use its influence to that end." 

Education of Lawyers — Law University — TVc- 
Uminary Examnations.—^^ The advancement of the 
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kffol education and $tattt$ uid condition of the body 
of which they were all members, was a question 
of the utmost importance. What guarantees so 
powerful as those could a man giye to society that he 
would discharge the important duties which were 
confided to members of the legal profession with 
faithfulness? Lawyers were often, of necessity, 
entrusted with secrets which a man would divulge to 
no one else, and with the transaction of business 
arrangements of the most important character ; and 
it was to the honour of the body that the instances 
were very rare where thos-e. confidences were 
betrayed. But it was incumbent on them to en-, 
deavour to make the profession a more highly 
educated body as well as to give it a better status in 
society ; not on their own account only, but for the 
sake of society, which would be the gainer also ; 
in fiict, both the profession and society would be 
gainers by such a result The question which was 
now about to engage the notice of the public— the 
education of lawyers — ^was one well worthy iheir 
highest attention. He considered that if the pn>- 
posed Law University was established, they ought to 
have preliminary examinations for the different 
grades in the profession. He would have examina- 
tions for apprentices at law-^as they were termed 
500 years ago ; and he would have degrees conferred, 
of bachelors of law, for those who were qualified for 
the bar ; then masters of law, and then the still 
higher grade of doctors of law; and the pro- 
gress from one rank to the other should be open to 
the competition of all who chose to enter it. He 
would let every one advance to the rank next above 
that he had attained, if he would qualify himself for 
it ; and he was convinced that the prospects in such 
a system would have a tendency to raise those who 
were engaged in this competition. He would give 
to attorneys and solicitors the option of rising even 
to the bench itself. In Scotland, the writer to the 
signet was capable of being made a judge ; and why 
should not attorneys in England aspire to the rank 
of judges at least in the county courts ? He knew 
many men in the profession who were quite as wel 
qualified as those who now held those positions. 
While the Law University question was under 
discussion, he thought they ought to make an effort 
to open the door for promotion firom one step to 
another, till the highest dignities should be within 
the reach of those who chose to enter into the field. 
It would be to the interest of society, as well as to 
their own. It would afford the best guarantee 
society could have, that the members of the profes- 
sion would faithfiilly discharge their duties towards 
it." 



CHARGING ORDER AFTER ASSIGNMENT 
WITHOUT NOTICE OF CHOSE IN AC- 
TION. 



The case of Watts v. Porter (1 Chron. pp. ii, 93 ; 
anie^ p. 75-78J questioned. 

It wHl be remembered that we have before (vol. 
i, pp. ii, 93, and ahte^ p. 75) noticed this case, and as 
doubt faas been thrown on the correctness of the de- 
cision, and the point is oue of great importance, and 
peculiarly so to solicitors, it being not a solitary 
instance of a solicitor being made responsible for 
negligence in a matter of law upon which the pro- 
fession, if not the judges, have differed in opinion. 
The point arose on sec. 14 of the 1 & 2 Vic. c. 110, 
enabling a judge to order stock, &c., standing in the 
name of a judgment debtor, or of a trustee for him, 
to be charged with the payment of the judgment, 
whereby the judgment creditor is to be entitled to 
the same remedies as though the debtor had himself 
charged the stock. The debtor charges the stock 
in fkvour of A., who gives no notice to the trustee^ 
in whose name the stock is standing, and then tiie 
judgment creditor obtains a charging order. Wnich 
is to have preference ? The miyority of the Court 
of Queen^s Bench said the judgment creditor had 
such preference, as a subsequent chargee for value, 
giving notice, before the first chargee,, would hare 
had ; deciding, in effect, that the trustees of the 
stock were not trustees fbr the first chargee before 
notice ; whilst Erie, J., dissenting, held that the 
judgment creditor's rights were subject to those of 
the first chargee, t. e., that he had those remedies 
only which affected what at the time of the charging 
order remained the property of the judgment debtor. 
In the recent case of Beaven v. Lord Oxford (2 Jur. 
121 ; Week. Rep. 1855-6, p. ?75), deciding that 
judgment creditors are not purchasers for valuable 
consideration within the 27 Elix. c. 5, and that sec. 
13 of the 1 & 2 Vic. c. 110, does not give a registered 
judgment creditor priority over a voluntary settle- 
ment made by the judgment debtor prior to the 
judgment, much discussion arose on the above case 
of Watts V. Porter, and, in their judgments the 
Lord Chancellor and L. J. Turner made some remarks 
thereon which it will be proper for our readers to 
bear in mind in connexion with the statements in 
vol. i, pp. ii, 93, and antij p. 75, and to which refer- 
ence should be made. The Lord Chancellor said : 
'^ The argument in the Queen's Bench (in Watts r. 
Porter) was this : there having beep a judgment debtor 
entitled to a sum of money standing in the name of 
the trustee, and that fimd being mortgaged, not 
exhausting the whole fund, but mortgaged to a large 
extent, but the mortgagee not having given notice 
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to the trustee, and in that state of things the judg- 
ment creditor obtaining a charging order, and the 
statute saying that order shall have the same effect 
as if the judgment debtor had charged, the Court of 
Queen's Bench said, that if the judgment debtor had 
charged the stock in fitvour of the judguxent creditor) 
and the judgment creditor had given notice to the 
trustee, as he did before notice was given by the first 
mortgagee, he would have precedence. No doubt, 
if that were an actual charge, it would have been so ; 
because, in order to complete the title of the mort- 
gagee to such property, it is not only necessary that 
the mortgagor should have been bound as between 
him and the mortgagee, but the trustee must also 
have been bound ; and if notice is not given to the 
trustee by the first mortgagee, a second mortgagee 
coming in and giving notice will have precedence. 
That was the case on which the Court of Queen's 
Bench had to act ; and they held that in that case 
the judgment creditor under this order yras precisely 
in die same position. ^ The statute had given the 
remedy against this new species of property ; he was 
to be considered just in the same position as if an 
actual assignment had been executed by the debtor ; 
he, first giving notice, was to have the prior claim. 
I confess it seems to me open to argument whether 
Mr. Justice Erie's view of Uie case was not the right 
one, and that it was doubtful whether the statute 
meant anything more than that the interest of the 
judgment debtor should be liable to be affected, 
without reference to what might be the equitable 
consequences of notice or want of notice. At the 
same time, I do not at all mean to say that the de- 
cision which was come to was not correct. If it does 
clash with our decision, then I am bound to say that 
I think the decision was wrong. I do not at all 
mean to say that it does clash vnth it, and there- 
fore, quaeunque via, we do not think tliat that ought 
to influence our decision." 

Sir G. J. Turner, L. J., said : ^^ If it be necessary 
to give any opinion upon the case of Watts v. Porter* 
I confess, on examining it, it is difficult to distinguish 
these other cases satis&ctorily ; though there are 
distinctions to be pointed out between them ; upon 
the broad principle perhaps it is difficult to distin- 
guish them. On looking at the judgments (in Watts 
V. Porter) / prefer the opinion of the Udrned judye^ 
Erle^J., to the opinion given by the other three 
judges upon this point ; and I think so for this reason. 
On examining the opinion of the majority of the court 
in that case, they seem to have proceeded upon this 
ground, that the 14th section charges the entire 
stock, because they said that the entire stock was 
held in trust for the debtor, and that until notice had 
been given by the mortgagee of the assignment, tliQ 
whole stock remained in trust for the debtor, tliere 



being no privity between the mortgagee and the 
trustee until the notice was given ; so that the deci- 
sion of the migority of the court rested on the ground, 
as it appears to me at least, that there was a want of 
privity, which prevented there being any trust in 
favour of* the mortgagee until tJie mortgagee had 
given notice to the trustee. But, with great de- 
ference to that opinion, the equitable interest which 
was vested in the judgment debtor passed firom him 
by the assignment to the mortgagee, and after the 
mortgagee took that equitable interest the trustee 
ceased to be a trustee for the judgment debtor, 
although it might well be that the mortgagee could 
not charge the trustee for breach of trust until he 
had given notice of the mortgage. If, then, the 
trustee had ceased, by the assignment to the mort- 
gagee, to be a trustee for the judgment debtor, to 
that extent the 14th section of the statute had no 
application, because the 14th section of the statute 
merely applies to stock standing in the name of the 
judgment debtor, or of some person or persons 
in trust for the judgment debtor. It seems to me, 
with great deference to the opinion of the Court of 
Queen's Bench in that case, that sufficient attention 
has not been paid to the distinction between the 
existence of the trusts and the remedy against the 
trustee." 



EDUCATION OF ARTICLED CLERKS. 



On the advantages that would reiuu to Articled Clerks 
from a College or more Liberali Education, 

Snt, — ^As the Law Chronicxe is the only organ 
that is in any degree devoted to the interests of an 
articled clerk, and as this seems the fitting-time for 
their appearance, I trust you will give insertion to 
the following remarks on the above subject — a subject 
that is of the highest importance to our portion of 
the legal community; and (though perhaps more 
remotely) to the world at large. I am an articled 
clerk, and it appears to me and to others with whom 
I have conversed on the matter, that the present 
system of triuning to which we are subjected is in a 
•high degree defective, and not at all fitted to make 
us either gentlemen or enlightened lawyers, but is at 
the same time pre-eminently qualified to contract 
our ideas — to diminish our reasoning faculties — ^to 
make us mere machines^ and, in some, I had nearly 
said a great, measure to counteract those liberal, 
generous, and gentlemanly feelings which most young 
men possess when they enter the profession, and 
which a more liberal course of study would have 
supplied in some cases, and aided in developing in 
others. There is no good attempting to conceal the 
fact that the profession of the law has, from some 
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cause or other, acquired a widely spread rendmi for 
chicanery and deceit, and is popularly supposed to 
be one redolent of all sorts of knavery, and sharp 
practice. In most cases the impression is unfounded 
and unjust, at the same time, however, I must admit 
that those popular characteristics may occasionally to a 
certain extent prevul, and truth compels me to say 
that of all professional men an attorney is the worst 
educated, the most contracted in his ideas, the least 
acquainted with general literature and the scientific 
topics of the day. He is wonderfully ignorant of 
those polite acomplishments which Ovid says: 
** emdUi mores nee sinit esse feros^^ and is in lieu 
thereof endowed with such an amount of caution and 
some other peculiarities characteristic of a certain 
northern nation at the expense of ingenuousness and 
manly ability, that one of our cleverest legal scholars 
has characterised attomies as a race ^^ penes vulgus^^ 
and has said that *^ it is a great evil that an attorney's 
clerk can be called to the bar." I shall now attempt 
to show how those class peculiarities, perhaps in- 
nocent in themselves, might be removed, and how 
the time might come when no learned gentleman 
could sarcastically observe, *'some attorneys can 
read Latin, I believe." 

An articled clerk enters the profession^t perhaps 
the most critical time in a long life, at a time when he 
is very susceptible of impressions for good or evil. 
We idll now take an instance, and suppose, as is 
generally the case, that our young friend is sent 
from home to some town or other, that his premium 
(often a pretty handsome one, and for what ?) has 
been paid ; we can fancy the last hearty pat on the 
shoulder, the last fond look of a father, im- 
pressed with the idea that his progeny, having 
at length arrived at man's estate, is on the high 
road to eminence and distinction ! when, forsooth, he 
has consigned his son to four or five years of disgust- 
ing and thankless drudgery, and to the society of 
those (I allude to copying clerks) with whom he 
would not allow his son to associate on any terms, 
was he conversant with their morals, manners, and 
the general tone of their conversation. We must, 
however hasten on, and imagine the parting and the 
cheering, but beautifully .imaginative and romantic, 
thought that suffuses the old gentleman with a 
melancholy happiness — ^the thought that his son's 
preceptor will carefully look after young hopeful's 
interest and legal training, or that, at any rate, he 
will treat his son as the son of a gentleman, and as a 
pupil/or whose education he has been generously remu' 
nerated. But now for a peep behind the scenes. 
Behold young hopeful installed in full canonicals, 
that is, with pens, ink, and paper, at a desk hewed, 
hacked, and adorned ^vith many a strange device, 
situate in an office gloomy and dark, having for a 



prospect a blank wall, soot incrusted, house and 
chimney tops, animated with an occasional grimalkin 
or two — ^true brothers of lawyers, and very emble- 
matic, both being members of one race— the/seltM; 
there he will remain for the term of his imprison- 
ment (I can call it little else), uncheered by one 
word of encouragement, never inspirited by one 
smile of approval, never addressed by his master 
save it be about some dry detail of business or other 
firom which probably the clerk will not acquire one 
atom- of usefhl legal knowledge, and eonceming 
which he will receive instructions only remarkable 
for their paucity, their want of intelligence, and the 
half-grumbling and inaudible manner in whieh they 
are delivered (a manner which seems to say I am 
inconceivably clever, and for the honour 4>f standing 
in my august presence, and for the pleasure of oc- 
casionally seeing me, you ought intuitively to know 
what I wanty and what is more, you ought to do it). 
But you may say, Mr. Editor, why not ask for a 
little more information, and more intelligible in- 
structions. A good idea, but simply ideal. Why, 
Sir, if an unhappy clerk were unguardedly to request 
a little fuller acquaintance with the matter, a semi- 
sarcastic and whoUy lU-tempered smile would take 
possession of (illumine would be a misnomer) his 
master's fiice, and he would hear a pettish *' don't 

bother me, Mr. ; you know as much about 

the matter as I do." But to pursue the thread of 
my story: Every circumstance proclaims to the 
wearied and despondifig clerk that he is looked upon 
by his master during his incarceration as his own 
private and peculiar chattel — ^that the preceptor con- 
siders he has a vested right in him for a term of 
years, and that he was created for his sole use and 
benefit (what else can the poor clerk think^, and 
that, as Such, he must make the most he can of his 
bargain. No thought of counselling his clerk as to 
the best manner in which he may employ his time — 
no thought of teaching his underling (for such in 
truth he is) his profession, and the duties of his age 
and station, enter the teacher's head. No ; good, 
easy-going, sensible man — he either leaves his clerk 
to his own devices, or works him. In fact, poor lad, 
he is for the time being a bondsman, save that were 
he a slave for life he would be treated with more 
kind consideration — ^his legal studies would then be 
marked out for him^attempts would then .be made 
to educate him — he would then be told what duties 
he was entering upon — what studies he should 
pursue for it would dien be his master's interest so to 
do. I am led to make the foregoing remarks from 
the circumstance that an attorney's oirn son, when 
articled, is treated very differently to an alien and 
strange clerk ; but with our articled clerk, being an 
alien, the case is different. Does the clerk vrish to 
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ftsk what books he should read — does he seek infor- 
mation on some prc^ssional point— does he require 
an explanation of some difficulty which has arisen in 
the course of his reading— he either feels afraid or 
ashamed, but often too indignant, from the little 
interest taken in his proceedings, to put the query ; 
and if at last he summons up sufficient courage to 
make the attempt, he is met with replies certainly 
amusing, highly Texing, but still amusing, from the 
apathetic supineness and the listless ignorance with 
which they seem imbued— rarely, in anjr instance, 
does the master communicate information sponta- 
neously. If the clerk, intrusted with an affiiir that 
requires in its transaction skill and talent beyond his 
years and opportunities, should fail, the entire blame 
would be attached to him, though he might have 
been wantimc by reason of the *^you know all about 
it ** brevity ef the instructions given him when the 
matter was first placed in his hands. Should he be 
successful, *^ AUer tulii Jumores,^ he Teceives not one 
word of that encouragement and approval which all 
young men require in the commencement of life. 
Hiis is most ui^ust. But what I principally complain 
of is the total lack of interest taken in the pupil's 
welfiure by the master, which in effect often sours a 
noble nature, and ossifies a feeling heart. Your 
publication, with other legal papers, urges upon us 
the necessity of intense study and deep reading. I 
now ask, in the name of common sense, what time or 
inclination can we have for reading in our leisure 
hours when the day has been spent in poring over 
dusty deeds, in engrossing greasy ones, or in some 
of the other pleasurable little peculiarities of an at- 
torney's office (but which are only transacted by 
clerks) in a gloomy and badly-ventilated office, with 
the dyspeptic-looldng fire aforesaid. Must we not 
have some recreation ? Yet, if »/ e neglect reading, 
we run the risk of being utterly disgraced. Surely 
too much valuable time is devoted to what is called 
practice, too little to deeper and more important 
legal studiies; and I feel assured, aAd I ought to 
know, for I suffer fh>m this sad red tapery apd 
routine myself, that if an articled clerk were to rely 
upon the practice he sees in an attorney's office, 
and nothing ehe, he would never become an accom- 
plished lawyer, perhaps never pass the present ex- 
amination. Our " last year " in London, which is 
devoted almost exclusively to reading, and of which 
very little is bestowed on practice, is our salva- 
tion. The custom of causing articled clerks to serve 
writs and process does not probably tend to make 
them gentlemen, to fit them for their fixture rank, or 
much to the refinement of their manners and feel- 
ings, though undoubtedly were the position they 
intended to fill in society that of sherifi^s officers, 
writ-serving would be a pre-eminent sine qttd non. 



Attorneys, also, have a nice pleasant way of telling 
their articled clerks (after the execution of their 
articles, remember) that they make no distinction 
in their manner of treating them and their paid 
employees ; this possesses the virtue of candour, at 
any rate. 

I have painted the picture as it really is, 
and it is not too deeply shaded ;. the circumstances 
and conversations I have alluded to are realities — 
they have occurred, and are constantly occurring, 
and are not solitary instances. Let us now see if we 
cannot throw a gleam of <(unshine upon the sketch ; 
perchance' a ray of light may somewhat alter the 
faces and lineaments of some of the characters there 
pourtrayed. What say you to the formation of a 
large collegiate institution for the education, not of 
us, for we are how sufiering, and our time is near 
at an end, but for others who will follow in our 
footways, and who will else undergo what we have 
undergone. Let it be on some such plan as the fol- 
lowing: — ^Make a compulsory curriculum of some 
three or foul years absolutely, necessary, and before 
entering let each law student (would that the hateful 
name of clerk was for ever forgotten, as it would 
then be) pass a matriculation or preliminary exami- 
nation in Latin, Greek, modem languages, and 
general literature, so that we might have a security 
that none but those well qualified by education, at 
least, could enter the profession, and the class pre- 
viously ^^ penes vulgus *^ would not then have an 
opportunity of disgracing it — a consummation de- 
voutly to be wished for. Let the college be supplied 
with professors, lecturers, and other proper imiver- 
sity officers. Let there be courses of lectures on 
legal subjects, and occasionally some on general 
literature. Medical jurisprudence might be studied 
with great profit The student, upon passing the 
necessary examinations, could then, with advantage 
to himself y enter a practising solicitor's office for a 
yearsor two; he would then be able fully to com- 
prehend the practice he would there see. Thb plan 
would not be more expensive than the one now 
pursued, and certainly it would be attended witli 
happier results. It seems strange that those train- 
ing for the law, the most difficult of all subjects, 
should not partake of the advantages of an university 
education when the students of other professions com- 
paratively easy r.re gifted with opportunities we sigh 
for in vain. I would also direct attention to the 
expediency of establishing honorary distinctions in 
connection with the above. The remarks I have 
ma'e on the profession will, I trust, be taken in 
good part; tbey-were made to remove the only 
blot on its otherwise fair escutcheon. There are 
many n'^ble attomies, a credit alike to their order 
and to humanity. I am not ashamed either of my 
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profeasion or class ; in testimony whereof I subscribe 
myself an 

Articled Clerk. 
Note. — ^We have had great doubts about the in- 
sertion of the above communication, as some of the 
remarks in it relative to solicitors are clearly uiyust 
and inapplicable to them as a body — ^the acts or be- 
haviour of individuals are not justly to be imputed 
to the general body. Had the letter not been 
ivritten by an articled clerk, and with special refer- 
ence to the welfkre of the body to which he belongs, 
we certainly should not have given it insertion. On 
consideration, and particularly looking at the latter 
part, we have concluded to insert the communica- 
tion, but we trust we shaU not be called on to 
insert any rejoinders respecting the charges made 
against wlicitors; we do not indorse any such 
charges, and would rather that our correspondent 
had not indulged in them. The object of our corre- 
spondent is a right one, so far as he seeks to raise 
the intellectual character and respectability of the 
profession, but we cannot admire the tone of some of 
his remarks, nOr do we think he should entertain 
such repugnance to office work or to associate, so far 
aa business is concerned, with the ordinary clerks. 
YiThether the plan proposed by our correspondent is 
one likely to be beneficial, or is at all practicable, is 
open to consideration and discussion. — Eds. 



VENDORS AND PURCHASERS, 
(ante, pp. 1»3— 185). 



NON-COMPLIA.NCE WITH REQUISI- 
TIONS. — Notice by purchaser io vendor to comply 
with requisitions — Rescinding contract on non-com- 
pUanee with requisitions — Making time essence of con- 
tract [ante^ p. 133] — Declaration of seisin free from 
incumhrances^ form and effect of {^Nott v. Eiccard^ 
26 Law Tun. Rep. 267].~This case shows the 
circumstances under which a purchaser may rescind 
his contract, and seems to establish that after a 
vendor has expressly refused to satisfy objections of 
which any are valid, no further time need be given 
Another point in the case was as to the sufficiency 
of a declaration of seisin under a condition that a 
declaration of seisin in fee IVee from incumbrances 
for a certain time should be accepted by tbe pur- 
chaser. It appeared that the vendor did not satisfy 
a valid objection made by the purchaser, after a 
correspondence in which the vendor stated that he 
could not and would not fUmish any better evidence, 
and the purchaser gave him notice to furnish the 
evidence >vithin fourteen days, or in the alternative 
that he should rescind the contract. The Master 
of the Rolls held, that the vendor liaving made 



default, the purchaser was entitled, upon the expira- 
tion of the fourteen days, to treat the contract as at 
an end. Quare^ whether the purchaser was bound, 
under the circumstances, to have given the vendor 
any notice prior to rescinding the contract. In this 
case a condition stated that the purchaser should be 
satisfied with a declaration of the seisin of E. in fee 
free from incumbrances for a certain period : Held, 
that the declaration must strictly comply with the 
terms of the condition, and that a declaration stating 
that the declarant had been employed by E. upon 
the estate as ar thatcher for a period of twenty years 
previous to the date of her will, during which 
period he had also resided in the parish, and that 
of his personal knowledge the property had been in 
the possession of the said E. for more than thirteen 
years prior to the date of her will, was not sufficient 
(^Nott .V. Rkcardy ut sup,). The Master of the Rolls 
in giving judgment observed : — " I think that the 
plaintiffs are not entitled to enforce specific per- 
formance under the circumstances of this case. I 
quite assent to the argument, that where time is not 
made of the essence of the contryu:t originally, it is 
difficult to make it so afterwards ; and that where a 
party gives another notice to do a certain thing, he 
' is bound to give a reasonable time for the perform- 
ance of the thing insisted on. If this had been an 
ordinary case of a purchaser requiring a further 
declaration to be made, I should not have thought 
that a notice to the vendor to fhriush it within 
fourteen days was reasonable. But, here the plain- 
tiffs, had insisted, two months before, that they had 
furnished the purchaser with a. declaration which 
satisfiictorily complied with the condition; and 
throughout the correspondence which ensued, the 
plaintiffs refused to give any fbrther information. 
Now, under these circumstances, how long 'is a 
purchaser to be held to his contract ? Tlie vendor 
says, ' I will not give you any better proof of title ;' 
the purchaser is then entitled to rescind the con- 
tract. If the vendors had said they intended to 
give the purchaser a satisfa(;tory answer, I agree 
that fourteen days would not have been a reasonable 
time ; but in this case I am not clear that the 
purchaser was bound to give any further time for 
that purpose ; and if he were, fourteen days was 
sufficient for the vendors to decide whether they 
would rest on the title they had shown, or would 
comply with the purchaser's requisition. Both 
parties in fact put the matter upon the issued whether 
a good title had been shown.. At the expiration of 
the fourteen days* notice, the purchaser declared 
that the contract was rescinded, and brought his 
action for the deposit and damages. The vendors 
insisted that they had all along satisfied the condi- 
tion. What has subsequently taken place cannot, 
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in my opinioQ, yary the case. If there was a good 
tide shown at the time of the notice, then the plain- 
tiflfs are entitled to a decree ; if not, I think the two 
months which had elapsed after the requisition was 
made justified the defendant in putting an end to the 
contract, upon the refusal of the Tcndoiy to satisfy 
his requisition aa4 makcf good the title. I am of 
opinion that a good title ha^ not been then shown, 
llie third condition stipulated that the purchaser 
should be content with a declaration of jthe seisin 
in fee of Elizabeth Gaye, free from incumbrances. 
I express no opinion whether a declaration by 
Henry Thomas, complying with this condition, 
would haye been sufficient or whether he could be 
assumed to be in a position to know the fiicts. But 
the declaration did not satisfy the terms of the con- 
dition ; it is only a declaration of possession in some 
character or other. It is contended that in the 
abaence ot evidence to the contrary, this is a suffi- 
cient declaration of ui ownership in fee ; but why 
were the words '* seisin in fee-simple free from 
ineumbrances " inserted in the condition, if the 
declaration was not strictiy to follow this language ? 
In that case, the terms of the condition itself should 
haye been qualified. I am of opinion, therefore, 
that the declaration is not sufficient. This concludes 
the matter. It is true that the purchaser had 
insisted on other objections which could not be 
supported; bat express issue was taken on the 
requisition as to the declaration, and upon non-com- 
pliance with that, the purchaser declared that he 
should rescind the contract. Hie bill must, there- 
fore, be dismissed with costs.*' 

ATTESTED COPIES OF DEEDS.— CowcZt/iow 
of Sale — Non-producdot^of deeds not in vendors posses^ 
sioH — Attested copies to be at purishaser^s expense — 
Costs of successful suit [Abbott y. Darnell, Week. 
Rep. 814]. — ^The point on this case related to the 
common one in conditions of sale precluding a pur- 
chaser from requiring, at the yendor's expense, 
attested copies of deeds not in the yendor's possession. 
The conditions stipulated in effect that the purchaser 
should not be entitled to demand production of any 
deeds, &c. not m the possession of the vendors, and 
that all attested and other copies required by 
the purchaser, should be procured at his expense. 
But the condition in question was framed in a very 
comprehensive manner, embracing other matters: 
*' The purchaser shaU not require or be entitied to 
demand or insist upon the production of any title- 
deeds, evidences, or writings which are not in the 
possession of the vendors ; and all recitals of births, 
deaths, marriages, descents, intestacies, or other facts 
or events, contained in or to be inferred from any 
deed or document of title dated thirty years since or 
upwards, shall be deemed conclusive evidence 



thereof; and all attested and other copies of, or 
extracts fh)m, deeds, wills, court rolls, or other docu- 
ments of assurance, and all deeds of covenant, and 
all certified or other copies of parish or other re- 
gisters, and all other evidence as to deaths, intesta- 
cies, or heirships, and all other affidavits and declara- 
tions which may be required by the purchaser for 
the purpose of examination with, or . verifying or 
proving the abstract, or any fact, matter, or.thifig 
therein, as in deeds or otiier documents or as- 
surances contained, set forth, or recited, or otherwise, 
or for any other purpose whatever, shall be re- 
spectively sought for and procured at the expense 
of the purchaser ; and the purchaser of each lot 
shall,, at his, her, or their own expense, collate the 
abstract with the title deeds and other muniments 
of tide or the court rolls, at the respective places 
where the same are now deposited or registered, and 
shall not require them to be 'produced elsewhere.^^ 

The plaintiff became the purchaser of two lots, and 
filed a bill to enfc^ce his right to attested copies at 
the expense of the vendor, contending that the vendor 
ought to have distinctiy expluned that certain lots, 
including those purchased by the plaintiff, were held 
under one title, the deeds relating to which would 
be delivered to the largest purchaser, and attested 
copies, if required, provided for other purchasers at 
their own expense, and that the words ^* sought for 
and procured'* in the condition must be read as 
referring only to such documents as were not in 
their possession, especially as the condition admitted 
by implication that some title-deeds were in the 
possession of th^ vendors. The plaintiff's bill, 
however, was dismissed with cqsts, V. C. Stuart 
observing: **The question in this case turns upon 
the construction to be put upon the seventh condi- 
tion of sale, the language of which is undoubtedly 
somewhat obscure. According to the general prin- 
ciple, a purchaser is entitied either to have the actual 
title-deeds relating to his purchase, or attested copies 
thereof at the expense of the vendor. If this expense 
is intended to be transferred to the purchaser, such 
intention ought to be most clearly expressed. Now, 
the condition of sale to which I am alluding certainly 
starts with language that appears to apply (as con- 
tended by the purchaser) merely to the verification 
of the abstract, but its purport widens as it proceeds ; 
and I consider that the purchaser is plainly told that 
if he requires attested copies, for any purpose what- 
ever, he must obtain them at his own expense. 
The use of the words "sought lor and procured '* 
has. been criticised, and, perhaps, " made and sup- 
plied" wonld have been more appropriate; but! 
think that the fair interpretation of the entire con- 
dition is as I have above stated. As to the costs of 
his suit, I was at first inclined to (Joubt whether the 
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plaintiff was jiot so far driven into court by the threat 
of the defendants to annul their contract, that I 
should not be justified in dismissing his bill with 
costs; more particularly when I consider the obscu- 
rity which to a certain extent pcfrvaded the frame of 
one at least of tne conditions of sale. But, looking 
at the general tenor of the correspondence which has 
passed upon the subject, and consideringf as I doj 
that the only &ir interpretation of the language in. 
question is ^at which I have already given ; I do 
not think that the plaintiff is upon the whole entitled 
to be relieved from, the ordinary penalty attendant 
upon a want of success in this court. 

OPENING BroDINGS.— 5dfe by (he court— Not 
after eight days from approval of chief clerk's certifi- 
cate of purchase — Vacatitms not excluded, — Ordina- 
rily, under the new practice a purchaser is in the same 
position, after the certificate of the purchase has been 
approved, as he was under the old practice when the 
report of the purchase had been confirmed absolute. 
Under that practice, even a large advance of price 
was not a special circumstance sufficient in itself to 
induce the court to open the biddings after the repor 
had been absolutely confirmed. Indeed, under the 
old rule, an attempt to re-open the biddings after a 
man had been absolutely reported a purchaser, came 
too late unless extraordinary circumstance^could be 
shown. The new practice substitutes, in place of an 
order to confirm the master's report, the filing of a 
certificate, and the lapse of a certain number of days. 
It has been decided, overuling the decision of V. C. 
Sbart (1 Jur. N. S. 1083), that the chief clerk's cer- 
tificate of a purchase, signed and approved by the 
judge, becoming after eight days equivalent to a re- 
port absolutely confirmed under the old practice, the 
biddings will not be opened except under special 
circumstances, and a mere advance in price, however 
large, is not a sufficient special circumstance. 
Ware v. Watson, Week. Rep. 1855-6, p. 228 ; 26 
Law Tim. Rep. 251. 

MISTAEJS. — Specific performance — Omission of 
a term of the stipulation by accident — No specific 
performance where clear mistake—Parties left to legal 
remedies. — The owner of a public house stated in a 
letter to brewers that the terms of letting were a 
certain rent and for a stated time. The brewers, 
after sending an agent to look at the house and 
discuss the terms, agreed to take it according to the 
letter ; subsequently the owner required a premium 
of £500. The brewers filed a bill to enforce 
specific performance, and the owner adduced a 
memorandum made by the brewer's agent, to show 
that the £500 formed part of the bargain, and called 
evidence to prove that in a previous offer to another 
brewer that sum was mentioned. The former 
evidence failed, but the latter was confirmed. The 



brewers had commenced alterations in the premises. 
Held, that the offer to the plaintiff omitting the 
£500 was clearly a mistake, and that spedfie per- 
formance should not be decreed. {Wood v. Scarth, 
26 Law Tim. Rep. 87 , 1 Jur. N. S. 1107). In his 
judgment, V. C. Wood observed : — " It would be of 
the utmost danger to allow a person, thinking he . 
has made a bargain, to wy by verbal.testimony the 
terms of a written agreement ; that I would not 
allow even if supported by the oath of the defendant 
swearing that he had alwa3r8 intended to ask 'for 
that premium ; nor even although supported by his 
agent's evidence, that the vendor had uniformly 
instructed him to insist upon such a premium. 
Here, however, I consider that I have some written 
evidence of a mistake. In the same letter of the 
8th July in which the defendant makes the ofier 
to the plaintiffs, he says that he is making the offer 
to all the brewers in rotation. Now, I think I am 
justified in thinking that this offer so made to the 
other brewers must be taken to mean the identical 
offer which he thought he was making to the plaintiffs, 
and I find that he had actually just before offered 
the premises to Messrs Elliott and Watney at the 
same terms including the £500 premium, which 
offer they had declined. I cannot, on the other 
hand, assume that the defendant had thereupon at 
once come to the determination to leave out the 
£500 . premium. It is not consistent with sense 
or with the dealings of mankind that he should cat 
down his offer by £500; because the first comer, to 
whom he had given the refiisal,. had declined it. 
It becomes almost .as if he had said in his letter, I 
have made Messrs Elliott ahd Watney an offer; 
I repeat that offer to you, viz., and then stated the 
terms as in the letter of the 8th July, without 
mentioning the premium. That would perhaps be 
a clearer case, but really what he has said brings 
it almost to the same thing. Then the question 
is whether the defendant has by any statements put 
forward by him prevented himself from being 
relieved from this mistake. The Duke of Beaufort 
V. Neild (9 Jur. 813), would not prevent the relief 
now sought. That a person is not to be brought 
here to perform a contract which he never intended 
to enter into is clear. Perhaps no authority is 
better than that of the Marquis of Clanricarde v. 
Standerown (6 Ves. 328), where it was refused to 
carry out the written contract either with oz; without 
the variation proved by parol to have been intended : 
not without the variations, for it was never intended 
to enter into that contract ; not with the variations, 
for it is not lawful to allow a written instrument to 
be varied by such parol testimony. Buther&the 
question is what is the effect of the defendant having 
said, not that the whole contract was a mistake 



April 1, 1856.] 



THE LAW CHRONICLE. 



331 



throughout, hut that before the purchaser entered 
on the land, he (the vendor) told the purchaser's 
agent what the real terms intended by him were, 
and that the latter agreed to them when that turns 
out not to have been the fisct. How is that to 
affect the question ? I do not find it necessary to 
rely in the least upon- the defendant's personal 
testimony. I rely upon what I find in the letter 
signed by him, and upon what Elliott and Watney 
state to have been the offer made to them, to say 
that because the defendant has set up a double 
proposition, I made a mistake, and you knew it and 
hav fiuled in the latter branch, he is, therefore, to 
be prevented fix>m having the benefit of the first 
branch of his defence, is I think going too far. On 
the other hand, I conceive that the plaintiffs had 
every reason to believe, and did believe, that they 
were proceeding bond /de — ^that they had entered 
into a valid contract for a lease without any 
premium. But notwithstanding that^ feeling bound 
to dismiss the bill, I cannot give them any costs ; 
but I dismiss it without Costs, without any prejudice 
to any action which the plaintiffs may be advised to 
bring for damages, and without prejudice to any 
right they may have to have their costs of this 
suit included in that action. It would be only 
reasonable, after thle defence set up, that the 
plaintifis should have their costs, but I cannot give 
them now.'' 

LEASEHOLDS.—//* any loU untold tlu vendor to 
ttand in place of largest purchaser to grant underleases 
— Covenants to be entered into by and to the purchaser , 
being underlessee^ of part of premises demised to his 
vendor. — ^The following case is one of great impor- 
tance in the practice of conveyancing, settling as it 
does two points relating to sales by lessees where 
there is a stipulation that in case any of the lots are 
unsold the vendor will stand in the place of the 
largest purchaser, for granting leases to the pur- 
chasers, and as to the covenants, on an underlease, 
of part of the premises held by the vendor under a 
single lease. — The two points referred to as decided, 
and the decisions thereon were as follows : 1. a 
clause in the conditions of sale by auction, provided 
that ** if any of the lots remain unsold, the vendors 
shall stand in' the place of the purchaser of the 
largest part in value," to grant underleases— some 
of the lots were unsold at the dose of the auction, 
but were afterwards sold: it was held, that this 
clause having come into operation, the purchaser of 
each lot had a right to have this condition personally 
performed by the vendors; and that it was not 
competent for them to assign their estates to any one 
of the purchasers, and to compel the other purchasers 
to take their underleases from such purchasers. 2. 
Where a lessee upon a sale by him underlets part of 



the premises demised to himj the under-lessee 
covenants on his part to perform fdl the covenants 
of the original lease in respect of the part sub-de- 
mised to him, and the vendor covenants on his part 
to perform the covenants in respect of the remainder. 
(Brown v. Pawfl, 26 Law Tim. Rep. p. 232). V. C. 
Kindersley in the course of his judgment observed : 
^* Irrespective of the language of these conditions, 
the usual course, where property is sold under the 
direction of the court, and where there are several 
lots under one common original lease, is for the pur- 
chaser of the largest lot to take an assignment of the 
whole lease himself, and to make underleases to the 
purchasers of the other lots ; and in such case it is 
usual to introduce a stipulation that the purchaser 
of the larger lot, who will be the lessor with relation 
to the purchasers of the other lots, shaU make the 
same covenants as the oivner of the leasehold pro- 
perty would ordinarily have entered into with sub- 
lessees against all loss which they might sustain by 
reason of the non-payment of rent or non-perfor- 
mance of covenants contained in the original lease. 
With respect to those portions which are the subject 
of the underleases, he, the largest purchaser, would 
have to covenant against losses to be sustained by 
non-performance in respect of the property comprised 
in the underlease. It is usual to introduce a clause 
to that effect where the property has been sold under 
circumstances such as those of this case. It is a 
matter of ordinary practice that such covenants 
should include the covenants contained in the origi- 
nal lease. But there may be in certain cases lan- 
guage varying this practice, and when this matter 
was before me in chambers it certainly appeared to 
me that the condition here did not adopt the form 
of language which is contained in the usual conditions 
of this nature. I still remain impressed with the 
notion that, in all probability, the language here used 
is used by mistake in copying ; and I am confirmed 
in this, because I find that the language of the rest 
of the condition is right. But it appears to me that 
I have no right, in this stage of the proceedings, to 
make any declaration as to this language being used 
here by mistake. If you alter the words * grantors ' 
into * grantees,' the language will be in unison with 
the ordinary form in such cases. It will be that 
* the underleases are to contain. all necessary coven- 
ants for indemnifying the grantees of the underleases 
against any loss or damage from the non-perform- 
ance of the covenants or non-payment of rent in 
respect of any other lots than their own.' That ia 
good sense, and in accordance with the usual form 
of conditions in such cases ; and it is good sense 
with reference to the position the parties here stand 
in. A purchaser knows that if he purchases the, 
largest lot he puts himself in a position to bvre an 
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asaignment of the whole lease. This may be an 
advantage or not ; but, if he is the krgeat porchaaer, 
he takes it' cum (mere. The good sense of the thing 
is, that he puts himself in the position of the person 
who, being the owner, takes upon himself to grant 
underleases. It appears that he takes upon himself 
the responsibilities of the original owner. If I am 
to keep the word gprantors, instead of grantees, the 
language is absurd. I am, therefore, impressed 
with the conviction that the word grantors 'stands* 
in the place of grantees ; but I am not in a position 
to alter them, and must hold all parties bound by 
them as they stand. As to.the next daase, ' that if 
any lots remain unsold, the vendors shall stand in 
the place of the purchaser of the largest part in 
value ;* it is uot disputed that some lots remained 
unsold at the close of the auction. This clause has 
come into operation, and the purchaser has a right 
to insist upon this condition, and to say, 'I will have 
my lease and my covenants from the vendor. I am 
not to be affected by any act of the vendors by 
which they impose their covenants on the shoulders 
of any other persons. I will take my covenants from 
the vendors.' Mr. Smale's client [the objecting 
purchaser, Mr. Heath] has a perfect right to say 
this. Mr. Baily says his client [the purchaser to 
whom the assignment was made by the vendor, Mr. 
Woodin] will consent to re-assign, so that the ven- 
dors may give the covenants required from them. If 
there had never been an assignment to Mr. Woodiu, 
the question would be what covenants has Mr. 
Smale*s client [the objecting purchaser, Mr. Heath] 
a right to have ? It appears to me that the vendors 
would have to give a covenant to Mr. Sxnale's client 
[the objecting purchaser, Mr. Heath] against the 
- covenants in the original lease, as to all the pro*" 
perty not comprised in his underlease, and Mr. 
Smale's client [the objecting purchaser, Mr. Heath] 
would be under no obligation to covenant, further 
than to keep the covenants in the original lease, so 
far as they affect the parts leased to him. Now, 
keeping the language as it now stands, the under- 
leases are to contain aU necessary covenants for 
indemnity from any losses arising from forfeiture in 
respect of all lots not their own, but it is not neces- 
sary that all should covenant for the others. I do 
not think that I ought to put such a construction as 
to say that each underlessee shall covenant with the 
grantor in respect of lots other than his own. If I 
find a condition varying from the usual form, I 
must put upon it such a construction as is consistent 
with the language, not altering it more than is 
necessary to work out the language. Mr. Smale's 
client [the objecting purchaser, Mr. Heath] has a 
right to say, ^ I will not take a lease from Mr. AVoodin 
[the assignee purchaser], but from the vendors ;' 



and, I think, be his enUtled to have it from the 
vendors, and unless they give it, he is entitled to be 
discharged altogether from his contract. K Mr. 
Heath will say, ' I will stand in the position of the 
vendors,* the parties can go on upon that footing ; 
but, if not, I must leave Mr. Smale [the objecting 
purchaser, Mr. Heath||, to make his application to 
be discharged." 



LEADING DOCTRINES OF THE LAW. 
{Continued from p. 233). 



Modes of acquiring ehatteU pergonal — Property in 
chattels personal by voluntary transfer inter vivoi is 
acquired, 1, by a voluntary gift ; 2, by assignment 
for value ; 3, by contract. 

Voluntary gift void againet creditors. — ^A gratuitous 
gift, therefore called a voluntaiy gift, if made by a 
person gready indebted, is void as against his cre- 
ditors (see 13 Eliz. c. 5 ; 1 Law Chron. 167—170, 
192—195, 3<M). 

Hetention of possession. — Retention of possessiim by . 
the voluntary grantor, and even by an assignor for 
value, as against assignees in bankruptcy or execu- 
tion creditors, is a bodge of fraud, unless the reten- 
tion of possession is consistent widi the i^parent 
object of the parties (see 1 Law Chron, 407 ; el 
infra ; Beaumont's Bills of Saley47). 

Gijt of goods requires deed or deUvery. — ^A gift of 
goods — I. e.y a gratuitous one, must be by deed or 
by actual delivery (Irons v. Smallpiece, 2 Bam. and 
Aid. 661> 

Gijt good against subsequent purchasers for value. — 
Unlike a gift of lands, a gift of goods cannot be frus- 
trated by a simple sale for value, for the statute of 
27 Eliz. c. 4, does not extend to goods, though it 
does to chattels real. 

Donatio mortis causa. — This gift is by delivery in 
aman^s last illness; the property passes not until 
the donor's death, but, unlike an ordinary legacy, it 
does not require the assent of the executor : it is 
liable to answer for debts. 

Gift to wife. — ^A donatio mortis causa is so like a 
legacy, that it may be made by a man direct to his 
wife. 

Donatio of chose in action. — ^A donatio of a chose 
in action may be by delivery of the instrument : the 
right of action remains in the representative, but for 
the benefit of the donee. 

Assignment of goods for value. — ^By the common 
law an assignment of goods for value was good with- 
out writing. 

Bill of sale. — ^When an assignment of goods is 
made by deed it is usually termed a bill of sale (1 
Chron. 105, 107 ; ante, p. 185—187 ; Beaumont on 
Bills of Sale, p. I, et i^q.) 
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Registry ofUU of sale.— K bill ot* sale of goods is 
req[aired to be registered (1 Chron. 64, 136, 195, 
271, 280, 407). 

BUI ofaale^ when not act if bankruptcy,^ A bill of 
sale bondjide giren by a trader of the whole of his 
effects, to secure a present advance, is not an act of 
bankruptcy ; othenyise, if wholly, or even partly, 
for an antecedent debt (1 Chron. 195 ; per Lord 
Denman, in Button y. Crittwell, 17 Jur. 393; 1 
Eli. and Bl. 13). 

BUI of sale of after-acquired goods. — Goods in 
existence cannot be passed by the mere words of 
assignment in a bill of sale, but the owner may 
thereby give the assignee a power to seize ftiture 
property, which, when exercised, will be vaUd 
against the assignor and other persons claiming 
under him (Lunn ▼. Thornton, 14 Law Joum. C. P. 
161 ; Congreve t. Evetts, 23 Id, Ex. 277 ; anU, p. 
185—188, from Beaumont on '* BiUs of Sale **). As 
to insolvency before sale, where the power is only to 
sell, see 1 Chron. p. 280. 

Bankruptcy or insolvency. — ^As to the effect of 
bankruptcy and insolvency on a bill of sale of present 
chattels, and also of future -acquired chattels where 
there is a power to seize and not merely to sell (see 
1 Law Chron. 280). 

BiU of sale without possession, — ^Where a bill of sale 
is given, and there is no cLiuse for the retention of 
possession by the assignor at law, the doctrine of 
reputed ownership in bankruptcy (1 Law Chron. pp. 
63, 76, 132, 350 ; Hamilton v. B^l, 18 Jur. 1109) 
will, In g^eral, apply, but according to a decision in 
eq[uity, the abaence of the clause is not of import- 
ance where the circumstances show that it is a secu- 
rity for a debt, a court of equity looking on a bill of 
sale as a mortgage (Cook v. Walker, 25 Law Tim. 
Rep. 51 ; 1 Law Chron. p. 407). 

Writing required by statutes, — By the Statute of 
Frauds (29 Chas. 2, c. 3, explained by 9 Geo. 4, c. 
14), a writing is required in several cases, and 
among the rest, and in particular, a contract for the 
sale of goods to the value of £10, if there be no 
earnest payment or delivery, must be in writing, 
signed by the party to be charged, or his agent (see 
post). So a writing is required for the grant and 
assignment of life annuities (vol. 1, pp. 363, 867, 
368), transfer of ships (ante^ p. 121), and assign- 
ment of patents (ante^ p. 231). 

BUls of lading, — In the case of goods sent from 
abroad, the transfer thereof is effected or authenti- 
cated by the transmission and mere delivery of a bill 
of lading — i. €., a receipt from the captain of the ship 
to the shipper undertaking to deliver the goods, 
upon payment of freight, to some person named 
therein or in the indorsement. 

Eight of action,— By 18 & 19 Vic. c. 140, the right 



of action passes by the transfer of the bill of lading 
(ante, p. 122). 

Evidence that goods haoe betn shipped. — ^The bill of 
lading is conclusive evidence, in the absence of fraud, 
&c., of the goods having been shipped on board the 
vessel mentioned (ante^ pp. 122, 123). 

Property in goods conferred by one not having oicner- 
ship, — Netno plus Juris quam habet in alium transferrer 
except under certain obsolete doctrines, is the maxim 
applicable to real estate, but as the ownership of 
chattels personal passes by mere delivery, there are 
cases in which a man may confer property in chattels 
of which he is not himself the owner, and of which 
he is not even authorised to make any disposition (2 
Steph. Com. 48, 3rd edit.), as bank notes, bills, 
notes, &c. (being transferable by mere delivery), 
and goods sold in market overt. 

TITLE BV CONTllACT. 

Definiticn ■ of contract. — ^This species of title to 
things personal has not yet been clearly defined, and 
a clear definition would be indeed so complicated, 
from the variety of forms which contracts may 
assume, that we think it more safe to lny at once in 
a compact form before our readers the elements of 
which it is composed. YiThen a person voluntarily 
binds or engages himself to another, who assents to 
it, to perform, or not perform, a particular thing, 
for a valuable consideration, either express or 
implied, this agreement becomes the law of the 
parties, and each of them may enforce the perform- 
ance thereof. From what has been said it results 
that A promise on one side, an assent on the other, 
and a valuable consideration, are essential elements in 
a contract. 

Recital of existence of debt. — ^A recital of the exist- 
ence of a debt may amount, by reference to the con- 
text, to an implied contract to pay, but does not of 
itself necessarily imply such a contract (Ivcn v. 
Elwes, 3 Drewry, 25 ; S. C. 1 Jur. N. S. 6 ; 24 Law 
Joum. Chanc. 249). 

Promise. — A simple promise pr engagement on one 
side, without some compensation to be reciprocally 
offered by the promisee, is what the civilians term a 
nudum pactum; it is not binding, however honour 
or conscience may plead in favour of its per- 
formance. 

Forms of contracts, — Contrftcts are made either by 
deed, that is, by a written instrument sealed and 
delivered, or by parol, that is, without deed — the 
former are termed contracts by deed. or covenant, the 
latter simple contracts. 

Lex loci contractus, — As a general rule the lex loci 
contractus governs the construction of contracts 
(Gibbs V. Freemont, 9 Exch. 25 j S, C. 17 Jur. 
820 ; 22 Law Joum. i^xch. 302). 
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Simple contracts^ written or verTfaL-^All simple 
contracta may be written or verbal, except in the 
particular cases where (as before stated) the Statate 
of Fraads (29 Car. 2, c. 3, s. 4) requires, for the 
validity of the promise, some note or memorandum 
made in writing, and signed by the party to be 
charged therewith, or some other person thereto 
duly, authorised. 

Unwritten contract not avoidea ; remedy only 
affected, — The 4th sec. ' docs not make the agree- 
ments therein mentioned void, but only prevents 
their being enforced by action, if the requirements of 
that sec. are not .complied with (Leroux v. Brown, 
22LawJoum. C. P. 1). 

Simple contracts which muat be written, and in which 
a simple promise is void, — ^The cases in which a 
written contract is required by the above 4th sec. of 
the Statute of Frauds are — 

1. Executors, i-v, — ^Where an executor or admin- 
istrator promises to answer damages out of his own 
estate. 

2. Guarantees, Where a man undertakes to 

answer for the debt, default, or miscarriage of 
another. 

5. Marriage. — Where any agreement is made 
upon consideration of marriage. 

4. Part performance — Delivery of possession, — ^To a 
parol agreement by a father to convey property in 
consideration of the marriage then contemplated of 
his daughter, followed by delivery of possession to the 
husband after the marriage, the Statute of Frauds 
cannot be set up*as a defence in equity (Surcome v. 
Pinniger, 17 Jitr. 196; S. C. 22 Law Joum. 
Chanc. 419). 

6. — Coneeming lands, (fc, — ^Where any contract is 
made concerning lands, tenements, or hereditaments, 
or any interest therein. 

6. Not to be performed within a year, — Where the 
agreement is not to be peformed within a year from 
the making thereof. 

7. Sale of goods of value of jEIO. — ^By sec. 17 of 
the Statute of Frauds, as before stated, a contract 
for the sale of goods of the value of £10 or upwards 
must be in writing, and be signed by the party 
chargeable, or his agent, unless there be acceptance 
earnest or part payment (1 Chron. 460). 

8. Delivery and acceptance of goods, — ^There can be 
no acceptance and actual receipt of the goods within 
the 17th see. unless the purchaser has an opportu- 
nity of judging whether the goods sent correspond 
with the order (Hunt v. Hecht, 8 Exch. Rep. 814 ; 
S. C. 22 Law Joum. Ex. 293 ; 1 Law Chron. 460). 

9. Reviving barred debt, or confirming infanVs 
promise. — ^The following exception to the rule was 
established by the 9 Geo. 4, c. 14, namely, that no 
^kqowledgment or promise by words only, or with- 



out writing, signed by the party chargeable, shall 
suffice to revive a debt which would be otherwiae 
barred by li^se of time, or to ccmfirm one con- 
tracted during infancy. 

Object of the StatuU of Frduds.-^lU object was to 
prevent the fiidlity to frauds and the temptation to 
perjury held out by the enforcement of obligations 
depending upon the evidence of witnesses. The first 
section of the statute enacts, that it is *^ for the pre- 
vention of many fraudulent practices which are com- 
monly endeavoured to be upheld by perjury and 
subornation of perjury.'* 

Consideration must appear by the writing, — l^ce 
the case of Wain v. Walters (5 East, 10), it is wdl 
established that not only the promise, but alao the 
consideration, should appear in the written agree- 
ment; it is not, however, necessary to state the 
consideration expressly, but it is sufficient if it can 
be collected frt>m the instrument. Thus, an offer in 
Writing to do a certain thmg conditional on the 
plaintiff's acceptance of the terms sufficiently shows 
a consideration to- satisfy the 4th sec of the Statate of 
Frauds (see Powers v. Fowler, 4 £11. and Black. 
511 ; 24 Law Tim. Rep. 213). 

Express and implied cotifrocCf.— -An express ^^ontnct 
is, as in the contract already mentioned, when the 
terms of the agreement are openly uttered and 
avowed at the time of the making. An inq}lied eon- 
tract rests on the mere construction of the law 
which in certain cases casts an obligation on a person 
towards another, without any actual promise or 
engagement on the part of the obligor, as' when I 
employ a man to transact any business for me, 
without any stipulation for price, the law implies 
that I promise to indenmify him for his labour. 

Executed and executory contracts, — ^In executed 
contracts there is an immediate transfer of the posses- 
sion and the right together ; in executory contracts, 
the rights only is vested : the thing assigned from 
one party to the otiier is only in action, and the 
possession is not to be delivered but after the liaise 
of a certain time, or the deliverance depends upon a 
condition which is not yet realised. 

Consideration, — ^We have seen that a promise by 
parol only is not binding in law unless made upon 
a consideration— by this term we mean the reason 
which moves the contracting party to enter into the 
contract, as some compensation afforded in return by 
the promisee. It may consist either of some benefit 
bestowed by the promisee, or some disadvantage 
sustained by him, and provided it is of jome value, 
it prevents the compact from being nude. 

Difference between verbal andioritten contracts, — 
There are two practical differencea— 

1. As to the mode in which they are to he proved, — It 
18 laid down as an inflexible rule of. the law of cvi* 
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denee that, where a contract is made in writing, it 
shall be proved by the writing, and by that only ; 
and that no contemporaneous yerbal expressions 
shall be engrafted upon it for the purpose of altering 
it (Phillips, Part 2, c. 5). 

2. Patent, and latent ambiguities, — In a written con- 
tract, if there be ajxiteaf ambignity, or one appearing 
on the ftce of the instrument itself, it never is allowed 
to be explained by verbal evidence. A latent am- 
biguity is when the instrument is on the &ce of it 
intelligible enough, but it is doubtful how to ascertain 
the identity of the subject-matter to which it applies ; 
as if a devise were to John Styles, without fbrther 
description, .here the instrument is intelligible on the 
ftce of it But as there may be several claimants of 
this same name, evidence is allowed to show to 
whom it ^plies. 

Tie consideration of contract by deed. — One of the 
chief distinctions between a contract by deed and a 
simple contract is that the latter requires a considera- 
tion to support t<, the fi>rmer not ; and this last pro- 
position must be understood where the interests of 
third parties are not aflected. 

BiBs of exchange are exceptions to the ruie, — ^There 
is one class of cases which forms a species of exception 
to the rule, that a consideration is required to give 
validity to a simple contract ; it is the case of a nego- 
tiable security, a bill of exchange, or promissory 
note, these are always presumed to have been given 
for a sufficient consideration until the contrary is 
shown. 

Construction — Effectuating and not defeating the 
intention of the parties. — ^In construing a written con- 
tract, the court will, if possible, so read it as to 
effectuate the intention of the parties, rather than 
defeat it The construction of a written contract 
must be governed by the intention of tiie parties as 
indicated by the terms of the instrument itself, even 
although, if so construed, the effect will be that it 
mast be declared void by statute (Stratton v. Pettit, 
16 Com. Ben. Rep. 420; S. C. 1 Jur. N. S. 662; 
21 Law Joum. C. P. 182). 

Written contract not affected by a verbal provision 
not inserted thereiti.^Yfhere persons sign a written 
agreement and there has been no fVaud or mistake, 
the written agreement binds at law and ip equity ac- 
cording to its terms, although verbally a provision 
was agreed to, which has not been inserted in the 
document ; subject, however, to this that the defen- 
dant in equity may call upon the court to be neutral 
unless the plaintiff will consent to the omitted term 
(Martin v. Pycroft, 2 De 6ex M. and G. 785 ; S. C. 
16 Jur. 1125 ; 22 Law Joum. Chanc. 94). 

Avoided by false and fraudulent representation, — 
A contract may be avoided by a false and fraudulent 
representation, though not relating directiy to the 



nature or character of its subject matter, if it is so 
closely connected with the contract as that the party 
sued upon it would not, but for the misrepresentation, 
have entered into it, and was induced to enter into 
it, to the knowledge of the other party, by such 
misrepresentation (Canham v. Barry, 16 Com. B. R. 
597; S. C: 1 Jur. N. S. 402; 24 Law Joum. 
C. P. 100). 

Fraud only vitiates contract; does not revest estate. 
— Fraud only gives a right to avoid a contract or 
purchase : the property vests until avoided}, and all 
the mesne dispositions to persons not parties to, or 
at least not cognizant of, the fraud, are valid 
(Stevenson v. Newnham, 17 Jur. 600; S. C. 22 
Law Joum. C. P. 110). 

Contracts by lunatics and tfi/anlf.—The contracts 
of lunatics and infants for necessaries are binding 
(1 Law Chron. 244, 808). 

Confrmation by infant. — The contract of an in&nt, 
even if not for necessaries, if confirmed after attain- 
ing majority, is binding (see Latt v. Booth, 3 Car. 
and K. 292). It must be in writing (1 Law Chron. 
808 ; Mawson v. Blane, 23 Law Joum. Ex. 343). 

Drunkard's contract —A person contracting whilst 
totally drunk is not bound thereby. 

Feme covert. — Neither husband nor wife is bound 
by her contract, without authority, but her separate 
estate may, in equity, be bound thereby (1 Law 
Chron. 200). 

Presumed that money borrowed is the husband's debt. 
— Money borrowed by husband and wife will, in the 
absence of evidence, be presimied to be a debt of the 
husband; but this presumption does not exclude 
evidence (Thomas v. Thomas, 1 Jur. N. S. 1160). 

Wife's contracts for necessaries — Authority of wife 
to be shown, — In an action for the price of goods 
supplied to a married woman, the proper question 
to leave to the jury is, not simply whether the goods 
were necessaries suitable to the station in life of the 
party, but whether, upon the fiicts proved, the wife 
hod authority, express or implied, to bind her hus- 
band by her contracts (Read v. TeaUe, 13 Com. 
Ben. Rep. 627 ; S. C. 17 Jur. 841 ; 22 Law Joum. 
C. P. 161 ; Reneaux v. Teakle, 8 Exch. 680; 17 
Jur. 351 ; 22 Law Joum. Ex. 241). 

Illegal and impossible contracts. — A contract to do 
an act which is then, or afterwards, becomes illegal,- 
is not enforceable, but it is otherwise if merely im- 
possible, not being by the act of the other party 
(1 Law Chron. 241 ; see Pope v. Ravage, 10 Exch. 
Rep. 78). 

However, where the law casts the duty on a man 
which, without fault on his part, he is unable to 
perform, the law will excuse him for non-perform- 
ance (Clark V. Glasgow Assoc. Co., 1 Macq. Ho. L. 
Cas. 668). 
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Illegality —Tending to unlatt/ulness — Prejttdicial to 
public good — Public policy.— Contracts, are illegal 
from their tendency to promote unla>7ful acts, with- 
out regard to any circumstances which go to aifect 
the probability of the unlawful act being done. The 
law will not uphold contracts which have a tendency 
prejudicial to the public good, and this rule as to 
public policy is not too vague to be given practical 
effect to (Egerton v. Brownlow, 18 Jur. 71 ; S. C. 
23 Law Journ. Gh. 3:18 ; 4 Ho. Lords Cas. 1). 

PRINCIPAL AXD AGENT. 

When deed or not to constitute principal and agent. 
— ^A corporation aggregate should appoint an agent 
by deed, and where the authority is to execute a 
deed it should be by deed (1 Law Chron. 215). 

Determination and revocation of agency. — An agency 
is determined by the death of the principal, and may 
always be revoked, except where given in pursuance 
of a contract with another party, and by way of 
security. 

Difference betweeii powers of general and special 
agent. — ^A general agent is presuined to haVe autho- 
rity for what he does, but the power of a special 
agent is strictly bounded by the authority he has 
actually received (1 Law Chron. 215). 

Ratification of agenfs act where beyond powers. — 
A ratification by a principal of an agent^s act beyond 
the scope of his authority has a retrospective effbct 
(1 Law Chron. 215). ^ 

Contract by agent that qfprincipaL — ^A contract by 
an agent having authority is in lair the contract of 
the principal, both to entitle the latter to sne and to 
render him liable to be sued thereon (1 Law Chrdn. 
60, 215). 

A principal quay due on a contract entered into by 
his agent in his, the agenfs, own name,' though 
such contract is in part'to be performed by the agent 
personally (Phelps v. Prothero,- 16 Com. B. R. 370 ; 
S. C. 1 Jur. N. S, 1170; 24 Law Joum. C.P. 225). 
Payment by principal to his oum agent not payment 
to the party toiih whom he has dealt. — ^^Where a prin- 
cipal authorises his agent to pledge his' credit, and 
th^ latter makes a purcha^ on his behalf, tad 
thereby creates a debtt the principal is not dis- 
charged by payment to the agent if the money is 
not paid over to the seller, unless the latter, by his 
conduct, makes it unjust th^t the principal should be 
sued ;' as, for example, where the seUer, by his words 
or conduct, induces the principal to believe that a 
settlement has been come to between the seller and 
the agent, in consequence of which the principal 
pays the amount of the debt to th^ agent (Heald v. 
Kentworthy or Kenworthy, 10 Exch. 739 ; S. C. 1 
. Jur. N. S. 70 ; 24 Law Journ. Exch. 76). 

Jn other words, when a mau purchases goods 



through the medium of an agent, being ignorant that 
he is dealing with an agent, the seller is not pre- 
cluded from afterwards suing the principal, unless 
he has by words or conduct induced him to alter his 
condition (J hid). 

Agency tiot disclosed. — ^AVhere the agent does no 
contract as agent, he or his principal may be sued a 
the election of the other party (1 Law Chron. 219- 
222, 394). 

Delegation of authority, — Delegatus non potest 
delegare : therefbre an agent cannot, without special 
authority, delegate his powers (1 Law Chron. 217). 

Agent buying or selling his own or prineipaVs goods. 
— ^An agent employed to purchase cannot buy his 
own goods for his principal, neither can an agent 
employed to sell purchase for himself his principal's 
goods. Principals may either repudiate such trans- 
actions altogether, or adopt and take the benefit of 
them (Bentley v. Craven.- 18 Beav. 75). 

Contract of sale — Property passing. — ^A contract for 
sale implies a mutual bargain : on the one hand to 
part with the goods, and on the other band to pay 
for them : if the contract be for ready money, no 
property passes till payment, or at least, tender or 
part payment, or delivery and acceptance ; if on 
credit, Uie property, if specific and capable of delivery, 
passes on the making of the contract, provided in 
cases within the Statute of Frauds there be a 
writing, &c. 

Stoppage in transitu. — ^If a purchaser become insoU 
vent before the goods reach him (not having paid 
for same), the vendor may stop them in their passage : 
this is csJled stoppage tn transitu ; this cannot be done 
as against the indorsee for value of the bill of lading. 

. Scdei in market overt. —Sales and contracts of things 
vendible in open market (including in London ordi- 
nary shops), except in the case of the King, or 
stealing or obtaining by false pretences, followed by 
a conviction, are invalid against persons claiming 
any right thereto ; hot not if the sale was out of 
market overt. 

Warranty of vendor^s Htle to goods.— There is no 
implied warranty of title on the sale of goods, but if 
the title prove bad, the vendor may be compelled to 
repay the purchase money on the ground of afaflure 
of consideration (1 Law Chron. 15,418). 

Soundness or fitness of goods.— Tikere is no implied 
warranty of soundness ; caveat emptor is the role, 
except in the case of a sale of goods of a particular 
denomination, which the purchaser cannot inspect, or 
of a manufiictured commodity bought for a known 
purpose, whether inspected or not 

Vendor of biU of exchange— Warranty.^k vendor 
of a bill of exdiange, though no party to the bill, it 
responsible for its genuineness, and if it turns out 
that one of the names is forged, and the bill becomes 
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valueleas, he is liable to the vendee as upou a failure 
of consideration (Gumey t. Womenley, 4 £11. and 
Bl. 189 ; S. C. 1 Jur. N. S. 828; 24 Law Joum. 
Q. B. 46). 

Words of warranty. — No particular words are 
required to make a warranty : a mere representation 
(not being a mere commendation of the goods) may 
amount to a warranty. 

Factors. — ^Factors are agents entrusted with the 
poesessibn of goods, and authorised to sell in their 
own names, as the apparent owners. Where they 
sell aaKdd credere commission they are responsible 
for the price of the goods sold, otherwise not (1 Law 
Chron. 268, 279). 

Del credere contract — writing. — ^An agreement by a 
lactor to sell upon a del credere commission need not 
be in writing, not being a promise to answer for the 
debt, default, or miscarriage of another person within 
sec. 4 of the Statute of Frauds (Couturier y. Hastie, 
8 Exch. Bep. 40 ; S. C. 22 Law Joum. Ex. 97). 

Advances hy factor — Personal remedy and Uen,-^ 
Where a factor makes advances he has a personal 
remedy against the principal as well as a lien on the 
fund ; and this is the same whether the £ictor has 
or has not a del credere commission, except that when 
the factor, having a del credere commission, has sold 
the goods, he cannot sue the principal for advances 
which are covered by the price of the goods, that 
price being warranted to the principal by the 
guarantee arising out of the commission (Graham v. 
Ackroyd, 10 Hare, 192 ; S. C. 17 Jur. 657 ; 22 Law 
Joum. Ch.4046). 

Brokers are agents not having possession of the 
goods and acting ostensibly as agents and not being 
responsible for the price of goods sold. 

London. — Brokers in London are required to be 
licensed ; but an millcensed broker is not prevented 
from recovering money paid at the request of his 
employer, or for money due on accounts stated with 
his employer (Jessopp v. Lutwyche 10 Exch. R. 614 ; 
24 Law Joum. Exch. 65). 

Advances, fc. to brokers or factors, ^v., tntruated 
with the goods on which they have obtained advances, 
without knowledge of their agency character, are 
effectual against the real owner of the goods. Sales 
of goods by a person entrusted with a bill of lading, 
&c. are, in similar circumstances, also effectual. 

Payments to agents entrusted with goods, are effec- 
tual though the party purchasing from, and paying 
them, had notice of the agency, the same beinx bond 
fde. 

Pledge by agent of goods entrusted to him, by way 
of security for advances, are valid against the real 
owner though the pledgee had notice of the agency, 
but not that he had no authority so to pledge or is 
acting mala fide. 



To deprive the pledgee of the protection of the 
above provision, he must be fixed with knowledge, 
that the agent is acting malA fide, and beyond his 
authority, and no mere suspicion will amount to 
notice ; nor will the knowledge that the agent has 
power to sell the goods constitute notice that he 
has not power to pledge them (Navielshaw v. Brown- 
rigg, 2 De Gex, M. and G. 441 ; S. C. 16 Jur. 
979 ; 21 Iaw Joum. Ch. 908). 



THE BANKRUPTCY LAW. 
(continued from p. 265) 



Property vesting in cusignees [continued] — Reputed 
ownership — Po:oers— ^Conveyances, bankrupt joining 
in — Redemption by assignees of bankrupt's mortgaged 
property— JBankrupVs leases, conveyances and agree- 
ments, jv., delivered up with possession of the lands. 
It will be necessary before concluding the statement 
of what property vests in the assignees, to notice 
some particular cases, especially those depending on 
reput^ ownership and the leases and contracts of 
the bankrupt 

Rbputbd OwNBBsmp. 
Under the doctrine of reputed ownership, as 
declared by the previous acts and the Consolidation 
Act, s. 125, the property of third persons in the 
possession of the bankrapt at the time of his bank- 
ruptcy, may be claimed by his assignees — a statutable 
title to other persons* property being given to them 
for the benefit of the bankmpf s creditors. 
^ Sec. 125. Goods in the possession, order, or disposi- 
tion of the bankrupt to be deemed his property — Proviso 
against assignment of vessels. — By sec. 125 of the 
Consolidation Act, it is enacted, *^ that if any bank- 
rupt at the time he becomes bankrupt shall, by the 
consent and permission of the true owner thereof, 
have in his possession order, or disposition any goods 
or chattels whereof he was reputed owner, 9r where- 
of be had taken upon him the sale, alteration, or 
disposition as owner, the court shall have power to 
order the same to be sold and disposed of for the 
benefit of the creditors under the bankruptcy : pro- 
vided that nothing herein contained shall invalidate 
or affect any transfer or assignment of any ship or 
vessel, or any share thereof, made as a security for 
any debt or debts, either by way of mortgage or 
assignment, duly registered according to the pro- 
visions of an act jnade in the Parliament holden in 
the eighth and nifith years of the reign of her 
Miyesty, intituled *An itct for the registering of 
British Vessels,* or any of the acts therein men- 
tioned." 

The cases relating to .reputed ownership are very 
numerous and frequently complicated in their drcum- 
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stances, Mid it will suffice to point out the chief 
distinctions arising thereout. It may be observed 
that the leading principles as to reputed ownership 
are dear, although their application is often difficult, 
and the doctrine is certainly not likely to be extended 
by the courts beyond the fair limits of the present 
decisions (see Belcher v. Bellamy 2 Ezch. 806). 
The true owner means the person who has the legal 
right to the possession and the power of dealing 
with the property ; and as to the general doctrine, 
the following exposition by Lord Bedesdale in Joy 
T. Campbell (1 Sch. and Lef. 886), has been fully 
approved of in the courts (see per Parke, B., Whit- 
field y. Brand, 16 M. and W. 286). '* The statute 
refers to chattels, where the possession, order, and 
disposition is in a person who is not the owner, to 
whom they do not properly belong, who ought not 
to htve them, but whom the owner permits uncon- 
sdentiously as the act supposes,, to have such order 
and disposition. The object was to prevent deceit 
by a trader from the visible possession of property 
to which he was ndt entitled ; but in the construc- 
tion of the act, the nature of the possession has 
always been considered, and the words have been 
construed to mean possession of the goods of 
another, with consent of the true owner. There must, 
therefore, he a real owner distinct from an apparent 
otmer, and the real owner must consent to (he apparent 
ownership as suoh.^ Therefore, goods obtained by 
fraud by the trader, by a pretended purchase without 
any intention of payment, were held not to pass 
(Load V. Green, 15 M. and W. 216). The bank- 
rupt was the real owner, subject to the right of the 
vendor to annul the contract for the fraud. So 
where a trustee was induced by a person, who after- 
wards became bankrupt, to assign to him a house 
and fhmiture settled on his wife and child by a 
former husband, by a deed containing false recitals 
and in breach of trust, it was held, that the furniture 
was not in the bankrupt's order and disposition 
(ex. parte Horwood, Mont and M. 169). In order 
that goods may be held to pass to assignees as bemg 
in the possession, &c. of the bankrupt, two things 
are required — ^first, they must be in his possession 
under such circumstances as to render him reputed 
owner of the goods ; secondly, they must have been 
left in his possession through some impropriety or 
laches of the true owner, under circumstances calcu- 
lated to enable the bankrupt to obtain a fidse credit 
by inducing the world to look on him as the true 
owner (in accordance with the judgment of Lord 
Bedesdale in Joy v. Campbell, 1 Sch. and Lef. 828). 
The question whether goods are in the possession, 
order, and disposition of a bankrupt may depend on 
.the usage of some particular trade, which may vary 
at different times and places. Svhen property is 



left by the true owner in a shop where goods are 
notoriously left by parties tor other purposes than 
for sale (as clocks with ^ dockmaker), the proprietor 
of the shop is not a reputed owner of them within 
the statute (Hamilton v. Bell, 18 Jur. 1109;. 

Personal chattels and Jixtures. — ^The provision of 
the act as to reputed ownership, extends to personal 
chattels only (including, however, choees in action), 
and does not indnde real property, or even terms 
for years (Roe v. Galliers, 2 Term Bep. 188 ; Ryall 
V Bolle, 7 Id. 284). And fixtures do not pass to 
the assignees under the reputed ownership doctrine, 
whether they be such as would be removeable 
between landlord and tenant, or such as would not 
be removeable (see Minshall v. Lloyd, 2 Mees. and 
W. 459 ; 1 Mont. D. and L 681 ; but see Trappes 
V. Hunter, 2 Cr. and Mees. 158 ; explained in Exp. 
Barclay, 5 De Gex, Mac. and G. 408 ; S. C. 1 Jur. 
N. S. 1146). In the hst case a lessee of a public 
house made an equitable mortgage of the house, 
which carried with it the fixtures, removeable by 
the lessee, as between him and his landlord. The 
lessee remained in the possession of the house and 
fixtures, and became bankrupt. It was held, re* 
versing the decision of the commissioner, that the 
fixtures did not pass to the assignees as being in the 
order and disposition of the bankrupt, but belonged 
to the mortgagees. If the mortgage deed had not 
expressly or impliedly included the fixtures, they 
would have belonged to the assignees, not, indeed, 
under the order and disposition clause of the statute, 
but because they remained the property of the 
bankrupt (see also exp. Langton, re Clarkson, 1 
Law Chron. p. 182). 

Possession with authority. — The provision of the 
above section of the Consolidation Act, as to reputed 
ownership, does not apply where the bankrupt is in 
possession, tn autre droits as trustee, executor, 
fiietor, broker, &e. ; nor where the property was 
placed in the bankrupt's hands for a specific purpoeet 
or it was obtained by fraud, or is in the possession 
of the bankrupt, in conformity with the known 
usages of trade, as of a ^kseUer, selling on com- 
mission, or of a clock maker, having clocks for 
repairing or cleaning (Whitfield v. Brand, 16 Mees. 
and W. 212 ; Hamilton v. Bell, 1 Law Chron. 350 ; 
10 Exch. Bep. 545 , 18 Jur. 1109 ; 24 Law Joum. 
Exch. 45). In such cases the bankrupt has not the 
right to deal with the property as owner. And the 
proceeds of the goods if sold, so long as they can be 
identified, would belong tothe principals (TaylcMr v. 
Plumer, 8 Mau. and S. 562) ; and so if not received 
at the time of the bankruptcy (Scott v. Sunnan, 
Willes, 400). So where B. assigned his furniture 
in contemplation of marriage to trustees, to stand 
I possessed of it in trust for the sole and separate use 
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of his wife, during the joint liveB of himself and her, 
and the fnmitaie was in die house where he resided 
at the time of the bankmptqri it was held not to be 
in his reputed possession, because the possession 
had been according to the deed and consistent with 
it (Simmons t. Edwards, 16 M. and W. 888). The 
decision of Vice Chancellor Knight Bruce, in 
Ezparte Castle, was cited to bring the case within 
the section. There a fkther, by deed, assigned to 
his son, in consideration of natund love and affectum, 
certain pictures and effects; upon trust to permit 
the father to hare the present use and enjoyment of 
them during his life, and subject thereto to the 
proper use and benefit of the son. Formal posses- 
sion was deliyered to the son upon the execution of 
the deed, by the delivery of one picture in the name 
of the whole, but the fiither remained in possession 
until his bankruptcy. It was held, that the 
assignees were entitled to the goods, as the fiither 
was the reputed absolute owner, and had the order- 
ing and disposition of the goods immediately before 
and at the time of the bankruptcy, and as the son 
had not given notice of the change of title effected 
by the deed, the consent of the son was to be 
mferred (Ezparte Castle, 8 M., D. and D. 117). 
The distinction between the two is perhaps that 
in the former case the possession was qualified by 
the rights of others besides the real and alleged 
apparent owners, and a trust created which equity 
would have Enforced, whereas in the latter it was a 
mere Tohmtary deed which was void as against 
creditors under the statute of Elizabeth; It was not 
intended to lay down broadly that a possession 
consbtent with a contract wi^s sufficient, for this 
would protect many of the very transactions against 
which the section is directed, as where the goods 
are leased to the trader under such circumstances 
as to make him the apparent owner (Horn v. Baker, 
9 East, 215 ; Load v. Green, 15 M. and W. 228). 

Choses in action — Notice of assignment. — ^It has been 
already observed that choses in action are within the 
reputed ownership doctrine, and this is so though 
they have been assigned to a third person unless 
and until notice is given to the person from whom 
the payment is to be received, for pntil then he 
would hold the debt at the order and disposition of 
the trader, and be released by payment to him 
(Buck V. Lee, 1 Ad. and El. 806 ; Gardner v. 
Lachlan, 4 Myl. and Cr. 129). That which is 
equivalent to delivery of moveable goods must be 
done where practicable, as the delivery of a bond 
or other security (Jones v. Gibbons, 9 Yes. 410), 
but such delivery will not dispense with notice 
(Ezpafte Monro, 1 Buck. 800). No notice is how- 
ever requisite as to bills of exchange or oth^r 
negotiable mstnunents, or documents passing by 



delivery, such aa dock warrants (Ezparte Price, 
8 M., D. and D. 586 ; Ezparte Davenport, 1 Deac. 
and Ch. 897). Notice of the deposit of a warrant 
of attorney, though given to secure the payment of 
bills of exchange, is requisite (Ezpafrte Price, ib.). 
Notice of the assignment of debts by a retiring to a 
continuing partner muat be given, and a notice in 
the QaxetU is not sufficient unless it can reasonably 
be mferred that the debtor had iieen it, as by 
proving that he has been in the habit of taking in 
the Gazette or other newspaper, or has attended a 
reading room where it was taken in, or has shewn 
unusual interest in the affiurs of the psrtnership, or 
the like (see TayL onEvid. 1092 ; Ezparte Osborne, 
1 Gl. and J. 856; 1 J. N. a Dig. 17). In a very 
recent case, a dissolution of partnership was ad- 
vertised in the GazeUe^ and a circular sent to the 
creditors in the name of the dissolved firm, request- 
ing debtors to the firm, to pay their debts to one 
partner. It was held, that the notice was not 
sufficient to take the debts out of the reputed 
ownership of the firm (Ezparte Sprague, 4 De Gez 
M. and G. 866; S. C. 22 Law Joum. Bank. 62). 
The real point in each case is whether in point of 
fiust, a notice of the assignment of the chose in 
action has been communicated, and it is not neces- 
sary to prove a formal notice, the sufficiency of the 
notice is a question of fiict, upon the circumstances 
of each case. In Tibbets v. George (8 Adol. and 
Ell. 107^, the knowledge of the solicitor to the 
assignees under a commission, without any ezpress . 
communication to the assignees, was held to be the 
knowledge of the assignees sufficient to take a debt 
out of the reputed possession of an insolvent who 
had assigned his claim under the commission (see 
also Ezparte Smyth, 8 M., D. and D. 687). So 
where the mortgagee is himself the person to whom 
notice should be given, the transaction itself is 
sufficient notice (Smith v. Smith, 2 C. and Mr 281 ; 
Ezparte Smart, 2 Mont and A. 69). Notice of the 
assignment or mortgage of a policy of assurance 
must be given to the office, but the sufficiency of 
the notice is a question of fiict upon the circum- 
stances in each case (Edwards v. Scott, 1 M. and 
Gr. 962 ; re Pearce, 1 Jur. N. S. 885). A letter to 
the secretary of an insurance office, saying, **Iam 
holder of the undermentioned policies," stating the 
particulars of them, and inquiring what sum the 
'office would give for them, has been held sufficient 
notice (Exparte SUight, Mont 502). The rule 
as to notice is the same where a mortgagee or 
assignee of a policy, sub-mortgages it (see exparte 
Wood, 8 Mont IK and D. 815 ; exparte Arkwright, 
Ib. 129), but in such case notice to the origmal 
owner is unnecessary (exparte Bamet, 1 De (xex, 
194). It se^ms now to be settled, that th^ same 
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principles as to notice apply to policies in a mutnal 
assurance society, such as the Equitable (ezparte 
Arkwright, 8 M., D. and D. 129; Thompson v. 
Spiers, 18 Sim. 469), and that the knowledge of the 
assignee, although a partner, is insufficient. The 
principle which would probably now be adopted, is 
that it must be such notice as would make it morally 
impossible for the assignor to have dominion of the 
policy without the assent of the assignee (Thompson 
V. Spiers, 18 Sim. 473). Where an attorney, who 
was also agent for the company, and authorised to 
receiye notices of assignments, arranged the assign- 
ment of a policy, his knowledge was held to be 
notice to the company (Gale y. Lewis, 9 Q. B. 780). 
But the mere payment of the premiums by the 
assignee is not sufficient notice (Bunidge v. Row, 
1 Y. and C. 188), nor an agent mentioning the 
assignment in a conversation with the clerk of the 
office when paying the premium (ezparte Curtis, 
4 Dea. and C. 864) ; and where the same person is 
secretary to two companies, it would not be safe to 
rely upon notice to him as secretary to one company 
being notice to the other (ezparte Bignold, 8 Dea. 
151). The private knowledge of a director or 
actuary of the company would not operate as notice 
(ezparte Watkins, 2 Mont, and A. 848; ezparte 
Bignold, 8 Mont and A. 477). Shares in a public 
company, until transferred in the manner prescribed 
by. the act of Parliament, will in general pass to the 
assignees, either as not having ceased to belong to 
the bankrupt (see Bosanqnet v. Shortridge, 4 Ezch. 
699 ; see, however, S. C. 16 Jur. 919), or as in his 
order and disposition (ezparte La^icaster Canal 
Company, .1 Dea. and C. 411). Notice given after 
the act of bankruptcy and before the petition for 
abjudication would suffice (ezparte Dobson, 2 M., 
D. and D. 685). 

Putting an end to the possession of (he bankrupt'— 
The bankrupt must at the time of his bankruptcy 
have possession of the goods, with the consent of the 
true owner, and, therefore, if the latter have taken 
steps to obtain possession of the goods they will not 
be in the reputed ownership of the bankrupt 
Thus where a chariot had been built by the 
order of a customer, and paid for, but was left 
at the ooachmaker*8 for some additions, which not 
being done, the customer sent for it repeatedly, and 
the maker promised to deliver it: the customer, 
being dissatisfied, ordered it to be sold, and it re- 
mained for that purpose at the maker^s until he 
became a bankrupt ; it was held not to be in his 
order, &c., without consent of the true owner. 
(Carruthers v. Payne, 5 Bing. 270). So where a 
merchant abroad employed an agent in England to 
sell wines on commission, who sold in his own name, 
and the merchant required him to deliver up the 



wines, which he neglected to do, and afterwards 
became bankrupt while some of the wines were in 
the dock in the agent's name, and others mized with 
his stock ; it was held that they were not within 
this section (ezparte Moldaut, 8 Dea. and Ch. 851 ; 
Smith V. Topping, 5 B. and Ad. .674). Where the 
bankrupt was in possession of a fiictory, steam-engine, 
and fiztnres under a contract for ^e purchase of 
them, and the day before he committed an act of bank- 
ruptcy he requested the vendor to re-sell and pay 
himself, and the vendor accordingly retook posses- 
sion, and the man then in chaige for the baidmipt 
agreed to continue the charge of the property for 
the vendor; the steam-engines and fiztures were 
held not to be in the order and disposition of the 
ttankrupt (ezparte Watkins, 1 Deac. 296 ; see also 
Price V. Groom, 2 Ezch. 588 ; 17 L. J. 846, Ezch.). 
And a mortgagor in possession cannot, by leasing 
goods to another, render them liable to be taken by 
the assignees of the latter (Eraser v. Swansea Canal 
Company, 1 Ad. and £. 854). So the delivexy of a 
bill of lading of goods at sea is a sufficient transfer 
(Lempriere v. Pasley, 2 T. R. 485, or of a 
bill of sale of a ship if duly registered. Goods 
in a bonded warehouse sold and paid for, and 
marked by the purchaser, but for the deliveiyof 
which an order firom the vendor was still requisite, 
passed to the assignees of the vendors (Knowles v. 
Hors&ll, 5 B. and Aid. 184). So also where some 
of the goods remained in the vendor's own vaults {Ih, 
see, however, ezparte Dovor, 2 M., D. and D. 259, 
in which case, however, the decision might haye 
been supported on the ground that the real owner 
had demanded the possession of the goods). But 
goods sold to a bankrupt, and afterwards stopped m 
transitu^ are not within the section (Townley v. 
Crump, 4 A. and E. 58). Goods sent on sale or 
return are (Livesay v. Rood, 2 Campb. 83). Where 
a ship is being built for a person under a contract 
for payment by instalments, so that each portion 
becomes his property, it does not pass to the assig- 
nees of the builder becoming bankrupt before its 
completion (Ckrk v. Spence, 4 Ad. and E. 448). 

Partners, — ^Where two or more persons are joint 
owners of property, and one of them becomes bank- 
rupt, the joint property in his possession is not 
within the clause of reputed ownership. But where 
there is a dormant partner, all the property and 
effects, and the debts due to the concern, will be 
held to be in the order and disposition of the ostensi- 
ble partners (ezparte £nderby, 2 B. and C. 889). 
So also where a retiring partner a}lows the continu- 
ing partner to remain in possession although under 
a lease (Horn v. Baker, 9 East 215). A dissolution 
of partnership was advertised in the Gazette, and a 
circular sent to the creditors in the name of the 
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diasolTed firm, lequestiiig debtors to the firm to pay 
their debts to one partner and the plant and stock 
were taken poBseaaion of by the same partner, and 
used m his separate trade after the dist^olntion ; it 
was held that tiie same were in his separate reputed 
ownership (exp. Spragae, 4 De Gex M. and Gord. 
866 ; S. C. 22 Law Jonm. Bankr. 62). Where the 
property of one partner is in the possession of the 
firm, as fhmitore in the house where the business of 
the firm is carried on, it will pass to the assignees of 
the firm (exp. Hare 1 Dea. 16). But where S. and 
O. assigned all their stock and efiects to trustees for 
the benefit of their creditors, and dissolved their 
partnership, and S. continued on the same premises, 
but carried on a different branch of trade, and soon 
afterwards took in U. as a partner ; and it appeared 
that part of the stock of the former partnership of 
S. and O. was a quantity of New Zealand flour, 
which remained unsold upon the premises, but was 
separately warehoused and kept dis^ct fix>m the 
stock of the new partnership, and was not adapted 
for the new manuiactiure carried on by S. and U., 
and a separate fiat was sued out against U., and six 
months afterwards a joint fiat against S. and O. : it 
was held that the trustees were entitled to the flour, 
and that the clause of order or disposition did not 
apply to such a state of circumstances (exparte 
Yardon, 2 M., D. and D. 694). Two partners 
traded under the name of one of them only, and 
upon a dissolution the one continued the business, 
the other retiring, but no apparent change took 
place in the firm ; by the agreement on the dissolu- 
tion, the stock in trade belonged to the continuing 
partner, who afterwards became bankrupt. The 
stock in trade was held not to be in the ^reputed 
ownership of the two, but to be administered as the 
separate estate of the continuing partner (exp. AVood, 
1 De Gex, 134). 

Powers, Executuig. 

The assignees are enabled to execute powers pre- 
viously vested in the bankrupt for his own benefit 
(not being in respect of an ecclesiastical vacant 
benefice). This is by sec. 147 of the Contolidation 
Act, which enacts ^^That all powers vested in any 
bankrupt which he might legally execute for his 
own benefit (except the right of nomination to any 
vacant ecclesiastical benefice) may be executed by 
the assignees, for the benefit of the creditors, in such 
manner as the bankrupt might have executed the 
same." A bond to the crown under the 33 Hen. 8, 
c. 29, binds all the liEuids of the obligor over which 
he has a disposmg power at the time he executed it, 
and neither he nor his assignees could defeat the 
right of the crown by a subsequent exercise of the 
pwver (Ellis v. Reg., 6 Exch. 921). 



JOININO IN CONVEYANGKS. 

The commissioner may order the bankrupt to join 
in conveyances to purchasers of his estate. This is 
by sec. 148, which enacts ^^ that it shall be lawful 
for the court, upon the application of the assignees, 
or of any purchasers from them of any part of the 
bankrupt's estate, if such bankrupt shaU not try the 
validity of the adjudication, or if there shall have 
been a verdict at law establishing its validity, to 
order the bankrupt to join in any conveyance of 
such estate or any part thereof; and if he shall not 
execute such conveyance within the time directed by 
the order, such bankrupt, and all persons claiming 
under him, shall be stopped from objecting to the 
validity of such' conveyance ; and all estate, right, 
or title which such bankrupt had therein shall be as 
efiectuaUy barred by such order as if such con- 
veyances had been executed by him." The order ' 
will be made of course unless he disputes the validity 
of the a^udication (exp. Bradstock, 1 M., D. and 
D. 118). 

MORTQAQES OF BANKRUPT'S ESTATE. 

The assignees are empowered to tender the mort- 
gage money due on any mortgage by the bankrupt, 
even before the time appointed for the payment of 
such money has arrived (Dunn v. Massey, 6 Adol. 
and £1. 479). This is by sec. 149 of the Consolida- 
tion Act, which provides, *^ That if any bankrupt 
shall have gpranted, conveyed, assured, or pledged 
any real or personal estate, or deposited any deeds, 
such g^rant, conveyance, assurance, pledge, or 
deposit being upon condition or power of redemption 
at a future day by payment of money or otherwise, 
the assignees may, before the time of the perform- 
ance of such condition, make tender or payment 
of money or other performance, according to such 
condition, as fully as the bankrupt might have done ; 
and after such tender, payment or performance 
such real or personal estate may be sold and dis- 
posed of for the benefit of the creditors." This 
section extends both to legal and equitable mort- 
gages. The assignees have also the same right of 
redemption as the bankrupt. It would probably 
now be held that a mortgagee before an act of 
bankruptcy is entitled to tack advances made after 
an act of bankruptcy without notice (see cases, 
Sugden's Vendors and Purchasers, 1049—1151). 
The 1 & 2 Vic. c. 110, s. 13, by which judgment 
debts are made an actual charge on the estate, 
provides that such charge shall not operate to give 
the judgment creditor any preference in case of the 
bankruptcy of the person, against whom such judg-' 
ment shall have been entered up, unless such 
judgment shall have been entered up one year at 
least before the bankruptcy. 
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Barkbxtft^s Leases. 

VMng m amffneea—Not hy appamtment — ^This 
will be a eonTenient place to notice tiie snlgect of the 
le—ehold inlerests of a bankrapt These, as before 
stated, do not Test in the assignees by tiieir mere 
appofaitment ; at least, not if the assignees are nn- 
wflting to accept same. The correct statement 
lespecting this is as follows : the lease of a bankrupt 
does not Test in the assignees absdlntely (i. e., not 
so as to render them liable for the rent or'' on, the 
covenants) by Tirtoe of their appointment, but they 
have a discretion to accept or rgect same. Ahd the 
lease idoes not, notwithstsnding the language of sect. 
40 of the Consolidation Act (Tis. that until the 
creditors* asdgnees are chosen the official assignee 
shaU be deemed to be the sole assignee of the bank- 
rupt's estate and effects) Test absolutely in the official 
assignre prior to the appointment of creditors* assignee 
and their acceptance ,of lease (See Turner t. 
Kiehdlls, 18 Jur. 298 ; Princ. Com. Law, 108, 110 ; 
see as to election to take part and rqect other part, 
Qraham t. AIlsopp, 8 Exch. Bep 186). 

ArngMti lemg required to accept or rqeei land of 
Umknqa tmder a conveffonce ta fee^ or vnder an 
€igrtmneni Aertfi^^ nibfect to perpetual reaf, or leam^ 
or ogroemtnL — By sec 145 of the Coneofi^btion Act 
a bankrupt is not to be liaUe to rents or coTenaats 
in eoDTeyances on perpetual rent, or leases, or 
agreements ; and if tiie assignees dedine to deter- 
mine whether they will accept the couTeyanoe, 
lease, or agreement, any person entitled to the rent, 
Ac, may apply to the commissioner for the deliTery 
up of such eouTeyance, lease, or agreement, and the 
possession of the premises. The following is the 
enactment in foil : " That if the assignees of the 
estate and effects of any bankrupt haTing or being 
entitled to any land either under a couTeyance to 
him in fee or under an agreement for any such con- 
Teyance, sulgect to any perpetual yearly rent reser- 
Ted by such conTeyance or sgreement, or hsTing or 
being entitled to any lease or agreement for a lease, 
sbaU elect to take such land or the benefit of such 
eoDTcyance or agreement, or such lease or agree- 
ment for a lease, as the case may be, the bankrupt 
shall not be liable to pay any rent accruing after 
the issuing of the fiat or filing of the petition for 
abjudication of bankruptcy against him, or to be 
sued in respect of any subsequent non- obiervance 
or non-performance of the conditions, coTensnts, or 
agreements, in any such conTeyance or agreement, or 
lease or agreement for a lease ; and if the assignees 
shall decline to take such land, or the benefit of such 
eouTcyance or agreement, or lease or agreement for 
lease, the bankrupt shdl not be liable if, within 
fourteen days after he shall haTC had notice that 



the asngnees hsTe declined, he shall deliTcr up such 
oonreyaace or agreement, or lease or agreement for 
lease, to the person then entitled to the rent, or 
haTing so agreed to couTey or lease, as the esse 
may be ; and if the as s igncc ii shall not (upon bemg 
thereto required) elect whether they w£Q Mcept or 
deeMne such land or conTeyance or agreement for 
conTeyance, or such lease or agreement for a lesse, 
any person entitled to such rent, or hsTing so con- 
Tcyed or agreed to eonrey, or leased or agreed to 
lease, or any pel^mt ctemng mider lum, siiaB be 
entitled to apply to the court, and the court may 
order them to elect and deHrer up such couTeyanee 
or agreement for conTeyance, or lease or agreement 
for lease, in case they shall decline the same, and 
the p osses s i o n of the premises, or may mdce sadi 
other order therem ss it shsll thmk fit.** 

LMiUtif ofaarignetsfor reaC— The assignees are 
not liable for rent of premises held by the bankrupt 
where they haTC not accepted the lease. The land- 
lord, howerer, may distrain the goods on the pre- 
mises (Gethin t. Wilks^ 2 Dowl. 189; 1 Mont sod 
AyrtBankr. 281, 2nd edit). By electing to tske 
the premises the assignees mske themsetres liable 
to the coTenants, and among those, that, of eoorse, 
for payment of rent, until they part with the lesse 
by assigning it otct, which they may do CTcn to s 
pauper (1 Bam. and Aid. 86; 1 MeriTale, 253; 2 
Madd. 880; 1 Mont and Ayrt Bep. 94; Princ 
Com. L. 108, 110). If the assignees accept a lease 
of the bankrupt, the latter is released from the 
corenants therein. And if the assignees do not 
accept, still the bankrupt would not be liable if within 
fourteen days after he shall haTC had notice that the 
assignees hsTC declined, he shall detiTer up the ksse 
to the owner or person then entitled to the rent 
(12 & 18 Vict c. 106, s. 146). When a lessee 
becomes bankrupt, a coTcnant by him not to assign 
without the lessor's consent, wiU not be binding on 
the bankrupVs assignees CTcn if they accept the lesse. 
And eTCn if the bankrupt should himself take flrom 
his assignees, he would not be preTented from sub- 
sequently assigning oTer (Paull t. Nurse; 8 Bam. 
and Ores. 486; Princ Com. L. 110; 8 Term Bep. 
57> 

Election by assises.— There hare been msny 
cases on the qu^Mion as to what acU by the assignees 
amount to an acceptance by them of the bankrupt's 
leases. It has been holden that the assignees hare 
a right to do reasonable acts for ascertaining the 
Talue of the lease, for the^ are not bound to tske 
any interest of the bankru^ which is not benefidsl 
(Hope T. Booth, 1 B. and Ad. 505), a^ for uMtsnce, 
merely adTertismg the lease without stating them- 
selTes to be owners, and puttbig the premises up to 
sale without any bidding bdng offered, is not sa 
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eleetion (Turner t. Bichardson, 7 East, 335), 
nor allowing the efieeta of the bankrupt to remain 
on the premises for nearly a year after the bank- 
ruptcy and paying the rent due to prevent a distress, 
gtring notice at the >»me time to the landlord of 
their intention not to take tlM lease unless it could 
be adYantageously disposed of (Wlieeler y. Bramah, 
4 Campb. 888). But a deliberate taking possession 
by the assignees will be an election to be tenants, 
although the bankrupt's effects remain on the 
premises, and after they are sold the keys are giyen 
up to the landlord (Hanson y. Steyenson, 1 B. and 
AdoL 808). So where they assume the manage- 
ment of Uie fiurm (Thomas y. Pemberton, 7 Taunt. 
206), or enter the premises to complete contracts 
entered into by the bankrupt (Ansell y. Bobson, 
2 C. and J. 610; Clarke y. Hume, 1 By. and M. 
207). So where a bankrupt had a lease of the 
premises and a reyerrionavy interest, the sale of his 
estates and reyersiooary interest by' the assignees 
amounted to an election (Page y. Godden, 2 Stark. 
809). By their refiisal to elect, the term may be 
determined, and they will Laye the same rights 
as to the oflf|;oing crop, &c., as the lessee would 
haye ha4 under the conditions of the lease (exparte 
Maundrell, 2 Madd. 815). But aa they are dis- 
charged of the coyenants, they haye no rights which 
depend upon a mutual covcaiant, and cannot sue 
the lessor upon a covenant to re-purchase the 
fixtures at an appraisement to be made by two 
persons,- one to be named by the lessor and one by 
the lessees (Kearsey y. Carstairs, 2 B. and Ad. 716). 
AgrtemeiU for m£b — Am^nees electing to accept. — 
Somewhat similarly to the case of a lease is the case 
of an agreement entered into by the bankrupt for 
the purchase of land; by sec. 146 of the Consolida- 
tion Act, the yendor of the 'estate may compel the 
assignees to elect whether they will abide by or 
decline the agreement for such sale. The enactment 
if that if any bankrupt shall haye entered into an 
agreement for the purchase of any estate or interest 
in land, the vendor, or any person claiining under 
him, if the assignees ahall not (upon being iheretb 
requii'ed) elect whether they will abide by and e'Xf 
ecute Boch agreement,. or abandon the same, may 
apply to the court, who may thereupqn order the 
assigneer to deliver up the agreement and the posses- 
sion of the premises to the vendor, or 'person claim- 
ing under him, or may make such order therein 
as such court may think fit. (Mont, and Ayrt. Pr. 
c. 15 ; see sec. 145, set out before, as to convey- 
ance or agreement for conveyance in fee, subject 
to a perpetual yearly renty 
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OONYSTAXrOINO AND SQUTTT. 

ANNUITY.— iSuc years' arrears -- Secured hy 
dendae — Statute of LMtatUm. — ^The grantee of an 
annuity secured by a demise fi>r a term of years in 
land, with a power of sale, is not restricted by the 
8 & 4 WilL 4, c 27, s. 42, firom obtaining by a sale 
of the term more than six years* arrears of the 
annuity. An annuity was secured by a reversionary 
term, with a power of sale, either before or after 
the term might fidl into possession. While the term 
was still revernonary, the plaintiff filed a bill for 
a sale : Held, that he could recover more than six 
years* arrears of the annuity. Stuno v. Booths 2 
Jur. N. S. 244; Week. Bep. 1855-6, p. 845; 27 
Law Tim. Bep. 7. 

ASSIGNMENT. — Defective notice — Priority. — 
Notice of a deed, accompanied by an erroneous 
statement of its contents, is not necessarily a suffi- 
cient notice. A. having a contingent reverBonazy 
interest in a ftmd invested in the names of trustees, 
assigned by deed to B. '* so much of his shares as 
would amount to £928,** and by the same deed 
covenanted to insure his life against that of the life- 
tenant, and charged the premiums on his share. 
The purchaser gave notice to the trustees, that by 
the deed in question so much of the share as would 
amount to £928 had been assigned to him, but the 
notice wIm sQent as to the insurance : Held, that B. 
took priority over subsequent incumbrances on the 
share as to the £928 only, and not as to a fhrther 
sum paid by him as premiums on the policy. Ite 
Bright's TrusUf, Week. Rep. 1856-6. p. 381. 

BOND DEBT.— riStohi/eo/JLinuto/um— 8 jr4 Wm. 
4, c. 27— 8 k 4 Wm. 4, c. iZ-^Part payment, (fc. 
— Acknowledgment^ 5y whom given, and against whom 
effectual. — ^No i>erson can make a promise which 
will >ind any one but himself, <nr those for whom he 
is agent. The right to sue upon a bond more than 
twenty years old depends upon the 8 & 4 Will. 4, 
c. 42, s. 5, which plainly does not contemplate a 
new promise. Under the old law, an action upon 
a bond might be brought at any time, subject to the 
plea of solvit ad diem or solvit post diem, and die 
law would presume satisfiiction where no payment 
had been made for twenty years. But if upon such 
plea there was evidence of part-payment within 
twenty years, such evidence would rebut the pre- 
sumption of law otherwise arising ; it seems, though 
there is no precise authoriQr to that effect, that any 
payment by a person having any interest, including 
a tenant for life, would have been sufficient to rebut 
such presumption. Then, the statute 8 & 4 Will. 
4, c. 42» imposed a peremptory bar to all actions 
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after twenty yean, with the exceptbn in s. 5, if any 
acknowledgement had been made either ))y writing, 
part-payment, or part satisfaction, "the farther 
portion of the section shows that it was leant to 
reserve the remedy specially against the person 
acknowledging not treating the acknowledgment as 
setting the whole bond free, but only the action as 
to the particular party making the acknowledgement 
There is no authority for sa3nng that a bond comes 
within s. 40 of the 8 & 4 Will. 4, c. 27. The words 
of that section are, '* any sum of money secured 
by any mortgage, judgment, or lien, or otherwise 
charged upon or payable out of any land of rent.'* 
A bond is no charge upon real estate whatever : it 
simply gives a remedy to the creditor against the 
heir which has been extended against the devisees, 
the property being in their hands. This results 
from the Statute of Fraudulent Devises, 3 & 4 Will, 
and Mary, c. 7, which makes devised lands liable 
just in the same way as if they had been left to 
descend, the statute saying that the devise should 
be null and void as against a creditor. The action, 
however, against the heir is purely personal, though 
the amount to be recovered must depend on the 
amount of the land. Equity, in order to avoid 
circuity of proceedings, and prevent a race between 
the several parties, allows the bond creditor to have 
his remedy against the land, and distributes the 
assets among the creditors. This, however, is not 
enough to bring a bond debt within the words ot 
s. 40, unless in the mean time some part of the 
principal money, or some interest thereon, has been 
paid, or some acknowledgement of the right thereto 
has been given by the person by whom the same 
is payable. These observations will explain the 
following case and decision : — ^F. M., tenant for life 
under the will of J. M., who had, in 1826, given a 
bond to secure payment of £300, paid interest upon 
the bond debt up to 1847. F. M. died in 1854. 
Upon bill by the bond creditor, after the death of 
F. M., to enforce payment of his debt : Held, that 
a bond debt was not charged upon or payable out 
of lands within 8 & 4 Will. 4, c. 27, s. 40 ; that 
F. M. was not the person liable to pay such bond 
debt, and had not by payment of interest kept it 
alive against the inheritance. Held, also, that 
under 8 & 4 Will. 4, c. 42, s. 5, the extension to 
creditors upon bond of the remedy to twenty years 
after an acknowledgement by writings or part pay- 
ment, or part satisfiu;tion, is as against the person 
making such acknowledgement' only, and does not 
enable the creditor to sue upon the bond generally. 
Roddam v. Morley^ Week. Rep. 1865-6, p. 347. 

MORTGAGE.— 5bKci:or—Co«toq/*Mbr/^a««, what 
not, — Costs for preparing a mortgage security, 
delivered to a mortgagor by a firm oi solicitors, one 



of whom is a mortgagee, are not mortgagee's cosis. 
A firm of solicitors procured a mortgage fix>m A. 
to one of the firm, prepared the mortgage-deed, 
paid for the stamps, and sent in a bill of costs for 
these matters to A. the mdKgagor. A foreclosure 
claim was filed and the mortgagor paid the principal 
and interest due to and the colsts of the claim. The 
claim was brought to a hearing, the plaintiff claiming 
the amount of the bill of costs as mortgagee's costs : 
Held, that those costs were due only fh>m the 
mort^;agor to the firm, and the claim dismissed with 
costs subsequent to the payment of the mortgage 
money. Gregg v. Slater^ Week. Rep. 1855-6, p. 
881 i 2 Jur. N. S. 246. 

MORTGAGE.— racHn^ simple contract atfisinsi 
heir. — ^In a foreclosure suit against the heir of the 
mortgagor, the mortgagee was allowed to tack 
simple contract debts due to him from the mortgagor. 
Thomas v. Thomas, Week. Rep. 1855-6, p. 845. 

SURETY.— iVbn-ezectttion by co-surety^Release of 
surety^Equiiahk defence at law, — ^The plaintiff ex- 
ecuted a deed, by which he bound himself as co- 
surety with another i>erson, for the debt of a 
principal debtor. The co-surety did not execute 
the deed. The creditor bnought an action at law 
against the plaintiff, who pleaded the non-execution 
of the deed by the co-surety, by way of equitable 
defence. The creditor demurred to the plea : Held, 
that the plaintiff was entitled in equity to be dis- 
charged from liability under the deed, and to an 
injunction to restrain the proceedings at law. Evans 
V. Bremridge, Week. Rep. 1855-6, p. 850 ; 27 Law 
Tim. Rep. 8. 

SIJRE(TY.— Entitled to benefit of securities and that 
creditor should enforce his remedies — Paying off credi- 
tor, entitled to all- securities — Creditor parting with 
subsequent securities, — The contract of suretyship en- 
titles the surety to require that his position shall 
not be altered by any arrangement between the 
creditor and the principal debtor from that in which 
he stood at the time'bf the contract, and it therefore 
entities him, absolutely, to the benefit of all the 
securities, and for the debt which the creditor held 
at the time of the contract ; it also entities the surety 
at any time to require that the creditor shall enforce 
against the principal debtor not only all the remedies 
and all the securities for the debt which he has at 
the time of the Contract, but also any securities for 
the debt which the creditor may have acquired sub- 
sequentiy to the contract, and which he holds at the 
time that the security requires him to proceed. 
And as a i>er8on paying off a debt for which he is 
liable, is entitled in equity to stand in the place of 
the creditor, and to have the benefit of the securities 
held by the creditor for such debt, so the surety, on 
paying off the debt of the principal debtor, is entitied 
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to require from the creditor the benefit not only of 
the securities for the debt which the creditor had at 
the time of the contract of suretyship, but also of 
all the securities which he holds at the time he is 
paid off. But there is no implied duty in the con- 
tract of suretyship whioh require^ the creditor to 
retain for the benefit of the surety, seeuiities for the 
debt which he might subsequenUy receive from the 
principal debtor, ^nd which, whilst, the creditor 
holds them, the surety does not call upon him to 
enforce. And a creditor who, after the contract of 
suretyship, haying taken a further security from the 
principal debtor, subsequently parts with that secu- 
rity, does not diereby either wholly or pro tanto 
release the surety. Newton y. Chorlton^ 10 Hare, 
646; 2 Drew. 888. 

VOLUNTARY ASSIGNMENT.— 5to<. 18 EUz. 
€. b— Acquiescence by creditor in aett affecting hia 
rightt. — ^Itis a clearly established principle that par- 
ties who, by their silence, haye induced other persons 
to do any acts by which their position is altered 
can not afterwards be allowed tor impeach such 
acts. A. was a bond-creditor of the testator, and 
had also a lien on an estate for unpaid purchase- 
m6liey. The testator afterwards executed a volun- 
tary assignment of the estate to his sons, which was 
prepared with the acquiescence and at the instance 
of A. The testator appointed A. his executor, who 
took no steps to set aside the assignment : Held, in 
a suit by A.'s personal representatiyes, that they 
could not now set the deed' aside as fraudulent 
against creditors. Oliver y. King^ Week. Bep. 
1855-6, p. 882. 

XQUITT FBACnCB. 

BILL. — Written hiU — Omission to JiU printed copy 
in dtte time — Power of court to relax general orders, 
—The court has power to relax any general order if 
a case for indulgence is made out. The Plaintiff's 
solicitor, haying filed a written bill under the 6th 
section of the Chancery Imprpyement Act, omitted 
to file a printed bill in proper time, and the clerk of 
records and writs struck the bill off the file. The 
court, considering that sufficient excuse had been 
made for the oihission, allowed the written bill to be 
restored, and the printed bill to be filed nunc pro 
tunc, Terrand y. Corporation of Bradford, Week. 
Bep. 1855-6, p. 850. 

NEXT FBIEND.— ifarrW Woman-Security for 
costs by next friend not of ability, — ^There is a great 
difference between a suit by the next friend of a 
married woman and of an infant. The next friend 
of a married woman suing as plaintiff must be a 
substantial person, capable of giying security for 
costs (see Pennington y. Alyin, 1 Sim. and St. 264 ; 
Dunnon y. Mannix, 8 Dru. and Warr. 154; 



Steyens y. Williams, 1 Sim. N. S. 545). Proceed- 
ings in a second suit by a married woman will not 
be stayed until the costs incurred by her in a 
former suit against the same defendants haye been 
paid. Hind y. WkUmore^ Week. Bep. 1855-6, p. 
879. 

SOUCrrOB And client.— 7Vi»Kton after 
payment — Owing security — Mere overcharge withoui 
fraud not special circumstance afterpayment, — ^A soli- 
citor deliyeredhis bill to his client, and l>y letter in- 
formed him that payment might be postpoiied if 
taxation were intended. 9he client gaye the sdi- 
eitor security for the bill, but no money was paid in 
respect of it : H^d, that this was payment within 
the meaning of the 41st section of the 6 & 7 Vic. c. 
78 (the Attomies and Solicitors* Act). The client 
joined in the transfer of the security so giyen and on 
commencement of other matters employed the same 
solicitor and on their completion employed another 
sofidtor, and paid the second bill of costs : Held, 
these wer^ not special circumstances to justify the 
taxation of the bill of costs. Unless oyereharge 
amount to fiwid the court will not refer bills of 
costs for taxation after payment Exp. Turner^ 24 
Law Joum. Chanc. 71. 

SOLICnOB AND CLIENT.— Paym^iK on un- 
dertaking to refund— Mortgage. — ^Upon paying off a 
mortgage, the bill of the mortgagees* solicitor, though 
oljected to, was paid in full, the solicitor undertaking 
*' to refbnd *' so much of '* the mortgagees' law 
charges *' as might be '^ found to be in excess of what 
they were entitled to reeeiye**: Held, that the 
court would enforce the undertaking, upon peti- 
tion, by ordering a taxation, and that it was to be as 
between the mortgagor and the mortgagees. Be 
Fisher, 18 Beay. 188. 

SOLICrrOB and client.— roxaeum after 
payment — Pressure — Mortgage. — ^A bill of costs was 
deliyered on the day appointed to complete the 
transfer of a mortgage. It was objected to, but the 
solicitor of the mortgagee refiised to complete until 
payment. The mortgagor paid it, but it was after- 
wards ordered to be taxed. Re Philpotts, 18 Beay. 84. 

SOLICIT.OB AND CLIENT.— Owte, items of 
allowed and disallowed — Perusing bill of former soli' 
citor — Filing certificate -r- Preparing lease — List of 
Deeds — Affidavits of Documents in possession — Consul' 
tation without fee — Instructions for briefs, — ^Under an 
order fi^r taxation £2 2b, was allowed to the solicitor 
then acting for the client for perusing the bill of his 
predecessor, it hayincc led to a compromise (In re 
Catlin, 18 Beay. 510). Only one fee of 6s. 8d. is 
allowed for attending for and to file a certificate of 
taxation, and not 6s. 8d. to biespeak and for attending 
filing same (In re Catlin, 18 Beay. 513). A client 
was liable to a solicitor for the costs of procuring the 
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ezeeatioii of a lease by her tenant, bat which the 
tenant was to bear. The amount not haying been 
paid when the order to tax was made : Held, that 
the charge was properly included in the bill of 
costs of the solicitor against his client Chsrge of 
Ids. 4d. for a list of deeds handed OTer by a solicitor 
under an order for taxation disallowed. A solicitor 
is entitled to chaige for the costs of the affidavit 
made by him on delivering up the posers under an 
order for taxation. Where no fee is paid to counsel 
(m a consultation, no chaige can be allowed to the 
solid^tor fbr his attendance. The £1 Is. allowed by 
the orders of 7th of August, 1862, for instructions 
for brie^ was intended as a. compensation for ihe 
whole fee foV ahreTiatmg the bill, at 4d. a folio, 
which ceased on bills being printed. And where 
there has been a change of solicitors, the solicitor at 
the time of filing the replication is, ordinarily en* 
titled thereto, iie CotZtn, 18 Beav. 617. 

SOLICnOB AND CLIENT.--7Via»i(i6ii of hiU 
after payment [1 Chron. pp. 14, 125, 802]— Ovsr- 
charffe9^Mortgage-^Pretsur€.'--Whert a client in- 
tends to pay a bill of costs at the meeting to complete a 
matter, the mere fiu^t of the bill being then delivered, 
and of his paying it without having had aa opportu- 
tunity of examining it, will not alone be sufficient 
to entitle the client to a taxation, but such a circum- 
stance forms a material consideration. Items of 
overcharge must be shown to warrant a taxation 
after payment. A mortgagor and her solicitor met 
the mortgagee's solicitor to complete, when the 
money was paid in three cheques, one of which wab 
handed to the mortgagor's solicitor, who retained it 
for his costs. This bill was delivered at the time 
in a sealed packet Items of overcharge being 
afterwards proved, a taxation was directed. JRe 
Abbotty 18 Beav. 898 ; S. C. 28 Law •Joum. Ch. 
905. 

SOLICrrOB and client.— Ord^ to deUver 
tip papers^ neglect to comply^ costs of motion, — By an 
order for taxation, the solicitor was ordered, on pay- 
ment, to deliver over the papers. Having made 
default, he was ordered to pay the costs of a motion 
to compel him, though he had delivered them up 
after the notice of motion, but before it had been 
heard. JRe Minter, 19 Beav. 88. 

SUBSTITUTED BEB,YICE— Lunatic— Claim— . 
The court will not allow substituted service to be 
made upon the medical officer of the asylum where 
a lunatic defendant is confined. Semble, such service 
is to be efiected upon the lunatic himself in the 
presence of the medical officer. Morgan v. JoneSj 
Week.Bep. 1855-6, p. 881. 



OOMXOK LAW. 

AGiENT.—PrineipaTs ratificatum of Jus agents 
contract — Liability of principal for costs of agent ta 
defending suit, — ^A principal is liable to reimburse 
his agent for the amount ^f damages incurred by 
him in defending an action on behalf his principal, 
if the agent can show that the loss arose firom the 
foet of his agency, that he was acting witbm the 
scope of his author!^, that if he exceeded his 
instructions in the contract he entered into such 
excess has been waived, and the contract ratified by 
the principal, and that the loss was not attributable 
to any fault or laches on his Own part. Frixiane v. 
Tagliafei^j Week. Bep. 1855-6, p. 878. 

HEIB AT JjAW.—Beference hack of entry to time 
of right accruing— Trespass against lord by heir of 
copyhcider^-^Abator, — ^After entry by an heir at law, 
his right of possession relates back to the time his 
legal right to enter accrued, so as to enable him to 
support an action against a wrong-doer for a tres- 
pass committed at a time antecedent to the entry. 
It makes no difierence in this respect that the wrong- 
doer is an abator, and the cases in which a contrary 
doctrine is laid down are not law. Therefore, an 
infknt copyholder, after actual admiiwian, may 
maintain trespass against the lord for wrongfblly re- 
taining i^ossession after payment of the fine due on 
admission, and demand of admission, and before 
actual admission, Bamett v. QuMford^ 11 Exch. 
Bep. 10 ; S. C. IJw. N, S. 1142; 24 Law Joum. 
Exch. 281. 

SHIPPING.— Ifanas vmarance—Tlms policy on 
outward-bound ship in home port — Warraniy ofseu' 
worthiness — Loss from wrongful act of the asswred, — 
In a time policy on an outward-bound ship lying in 
a home port in which the assured resides, there is 
(per Lord Campbell, C. J., Coleridge, J., and 
Wightman, J. ; dissentiente, Erie, J.), no implied 
warranty of seaworthiness, and the assured may 
recover for a loss fh>m the perils of the aea, even 
although he knowingly and wilfvdly sent the ^p to 
sea in an unseaworthy state. But (per totam 
curiam) he cannot recover if the loss has occurred 
in consequence of his wrongful act in so sending the 
ship to sea. Thompson v. Hopper^ Week. Bep. 
1855-6, p. 360. 

TBOVEB.— i2e/tfSo2 to deliver up chattel— Con- 
version. — ^A mere refusal by the defendant to deliver 
to the plaintiff a chattel of his which is on the de- 
fendant's premises, is not evidence of a conversioD, 
but a denial by the defendant of the plaintiff's right 
to it, or a refhsal by which the defendant exerdaes a 
dominion over the chattel, is. Wilder. Waters^ 16 
Com. Ben. 637 ; S. C. 1 Jur. N. S. 1021 ; 24 Law 
Joum. C. P. 193. 
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PROFESSIONAL NEWS. 



Spboialtt and Socplb Comtbact Dbbtb Asn- 
mLAtsD.— Mr. Matins has Ivrooght in a bill ** to 
abolish all distinctions between Specialty and Simple 
Contract Debts,^ This is a measure of great prac- 
tical importance, to which it appearn to ns no valid 
oljeetioB exists, and which woold considerably 
amptiQr sereral nowabstmse snd imtiatisfactory doc- 
trines of the law. Mr. Williams (Personal Fropertjr, 
101) has so well described the various kinds of 
diibCs, snd their different effects, thai we shall be 
doing A Mnrice by calling attention to the sabject 
He condndes, **Thns, it will be seen that there 
are now, according to the law of England, five 
principal kinds of debts, namely. Crown debts, 
judgment debts, special^ debts in which the heirs 
are bound, specialty debts in which the heirs are 
not bound, and. simple contract debts. Each of 
these classes has a law of its own, and remedies of 
varying degrees of effieacy. Acoorditag to natural 
justice, one would suppose that all creditors for 
valuable consideratbn should have all equal right 
to be paid ; or, if any difference were allowed, that 
those who could least afford to lose should be 
preferred to the others. Our law, however, takes 
precisely the opposite course, and, fbr reasons 
which certainly illustrate the history of EngUmd, 
gives to the Crown, representing the public in the 
aggregate, who can best afford to lose, a decide4 
preference over private creditors, whose loss tnay 
be their ruin. Again; a debt admitted without 
dispute gives the creditor' fer less advantage than a 
debt which has been contested, and decreed to be 
paid by the judgment of a court of record. The 
proper fiinctionofa court of judicature would seem 
to be the settlement of disputes. In our law, 
however, the judgment of the court is permitted 
to be made use of not only to settle contested 
daims, but also as a better security for money 
admitted to be due. The reason of this perversion 
of the proper end, of a judgment has been the 
superior advantages possessed by a creditor having 
a judgment in his fevour. So long, however, as 
the court exercises its legitimate function of deciding 
on contested claims, there seems to be no reason 
why a debt, established by the decision of the court, 
should have any preference over one which has 
never been disputed. If this were the case, the use 
of judgments as mere securities, by collusion or 
tignemient of the parties, would at ouce fall to the 
ground, and an end would be put to a very fruitful 
source of Utigation and fraud.. Practically there 
are but two reasons why payment of a debt is 
withheld, namely, either because the debtor, though 
able to pay^ doubts his liability ; or because he h 
No. 24 (Vol. H.) 



unable to pay, though he knows he is liable. In 
the first case an action at law decides the question; 
but the judgment given by the court in exercise 
of its proper function is scarcely ever followed by 
the taking out of execution. The debt being 
established, the debtor pays it, and the judgment is 
immediately satisfied. The creditor has the advan- 
tage of the decision of the court, but he has no 
occasion for any of those extraordinary remedies to 
which hiS] position lu a judgment creditor entitles 
him. Ifi> l|owever,.the debtor is unable to pay, 
jbllgmest is 'ibbtained merely for the sake of its 
firuit. 'Tl)e creditor endeavours, by suing out an 
exeeutioll, ' to obtain an advantage over other 
creditors, who mty not have put themselves and 
the debtor to the same trouble and expense. But 
mabitity to pay one debt is presumptive evidence of 
inability to pay others ; and when a man is unable 
to pay all his creditors in fiill, it is time that m 
distribution should be made of his property amongst 
his creditors rateably. The extraordinary privileges 
conferred on a judgment creditor seem, therefore, 
in most cases, practically to end in an undue pre^ 
ference of a {pressing creditor over others who have 
as good a right to be paid. With respect to the 
three last classes of debts, namely, debts by spe- 
cialty in which the heirs are bound, those in which 
the heirs are not bound, and simple contract debts, 
the distinctions between them serve principally to 
ihark the steps 6f the struggle by which the rights 
of creditors have at length been obtained. The 
trophies of a victory so hardly won can scarcely be 
expected to present a veiy orderly appearance. 
The rights of these creditors accordingly vary, by 
the accident of the death of the debtor, with the 
proportion which his real estate may bear to his 
personalty, and with the circumstance of his having 
or having not charged his real estate by his will 
with the payment of his debts ; although, as we 
shall see, he can bring them all to a level by be- 
coming, if he please, a bankrupt or insolvent. 
Surely it is time that the law of debtor and creditor 
were placed upon some more simple and reasonable 
footing." 

Legal Publications — Law MAOAzncB and 
Law Review.— The condition of the profession has 
re-acted upon the existing leg^ publications, in such 
a manner as to make some of^ the old established 
publications take measures for putting their houses 
in order, and adopt measures to suit the changes in 
the times. It now appears that the Law Magazine, 
after an existence of nearly thirty years, has been 
compelled to effect a junction with its younger com- 
petitor, the Law Review, and tliat henceforth, we 
are to have only one quarterly law publication. 
This b not the time for saying anything harsh, yet 
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we cannot avoid remarking that the Law Magazine 
has, for some time past, not come up to the old 
standard, and the Law Review was chiefly kept on 
its legs by being made the organ of the Law Amend- 
ment Society. A late attack on the former of these 
publications in a weekly contemporary, in the course 
of which the writer allowed himself to indulge in 
language not usually considered proper, or even 
decent, is likely to have very diflferent effects from 
those desired, and may lead to such an exposure of 
law literature, as may not be pleasant to some 
parties. 

AsounoN OF Written Agrkements and Re- 
peal OF Statute of Frauds. — ^Probably one of the 
most startling proposals of the day is that contained 
in a clause of the bill brought in by the Lord Chan- 
cellor for assimilating the mercantile law of the 
united kingdom, which proposes to repeal sec. 17 of 
the Statute of Frauds, by which no contract for £10 
or 9iore is valid, unless made in writing and signed 
by the party chargeable, or unless there have been 
part acceptance or payment. It appears that this 
provision of the Statute of Frauds, is regarded with 
fkvour in Tendon, whilst in Manchester and else- 
where it has been but little regarded, and in 
Scotland has no force at all. The feeling in London 
is so adverse to the proposal, that a petitiiSh has been 
presented against it, in which the petitioners state 
** That the mercantile business in the city of London 
has grown up under, and has adopted itself to, the 
provisions of the said act ; and while your petitioners 
apprehend great risk and danger from a departure 
fh>m this practice, they are unable to discover any 
advantage in the proposed alteration. That the 
law imposes no unnecessary technicalities on con- 
tracts ; they are required to be in writing, but may 
be in any form convenient to the parties, and are 
frequently effected by letters between the principals. 
That in London a large part of the contracts are 
negotiated by brokers ; and by the present practice 
all contracts entered into by a broker are sent to 
principals, who are entitled to reject the same within 
twenty-four hours if not in conformity with the 
intentions of the parties. That these provisions 
insure certainty, and give confidence in transactions 
in business, the importanT^e of which can scarcely be 
appreciated. That your petitioners conceive, that 
notwithstanding the proposed alteration of the law, 
all contracts of importance will continue to be re- 
duced to writing ; but your petitioners will lose 
the protection the law now gives them. That if the 
law shall be altered your petitioners may be called 
on at a lapse of many months to perform contracts 
of which they have no knowledge, arising out of 
misconception of those with whom they have been 
engaged in treatises, or of brokers or agents, to say 



nothing of the risk of fraud and collusion on the 
part of brokers and agents, the result of which must 
obviously be an increase of litigation and perjury. 
That a large proportion of the contracts entered into 
contain stipulations as to the period of the arrival, 
of the shipment, or the delivery of goods, besides 
provisions as to their quality and price ; and the 
value of the contract nuunly depends on these 
details. That unless those stipulations are reduced 
to writing, there can be no certainty that buyer and 
seller are agreed upon the contract they have 
entered into. That your petitioners attach great 
value to the principle now acknowledged, that none 
but written contracts are valid in law. Those who 
choose to rely upon an honourable mutual under- 
standing can now da so, but in practi(;e it is rarely 
ever .done, f)rom a sense of its inconvenience. The 
measure now contemplated would not probably alter 
the practice of using written contracts, but would 
deprive the merchant of the security he now pos- 
sesses in the knowledge that he is bound by no 
agreement which has not been accepted and revised 
by hun, oir which he has not had the opportunity of 
revising." 

Reversionary InIvrests or Married Women. 
—Mr. Martin has again brought in his bill to enable 
married wopien to dispose of their reversionary 
interests in personal estate, thus further w e ak ening 
the protection which the law throws around a 
married woman. 

Consolidation of the Statute Law. — ^It would 
appear from the statement by Sir F. Kelly, on the 
18th of April last, that the above commission in- 
tended at last to make some progress, it bein|( stated 
that the Statute Law Commission had resolved npon 
the consolidation of the entire statute law of England, 
and were now taking steps with the view of effecting 
that object . The bills for consolidating the statute 
law would be reduced into classes, and each class 
would be sub-divided into single bills. With regard 
to the bills relatuig to offences against the i>er8on, 
it had been thought desirable that they should all 
be laid upon the table at one and the same time, and 
should go pari passu through their different stages. 
The whole class of bills on the criminal law would 
be prepared and ready to be laid on the table in six 
weeks from the present date ; while those with res- 
pect to the mercantile law would be completed in 
sufficient time to enable them to be discussed and 
passed during the present session. 

Appeal in Bankruptcy where no Adjudica- 
tion. — ^The Court of Appeal in Chancery has de- 
cided, that an appeal will lie firom the decidon of a 
commissione rrefusing to abjudicate a trader a bank- 
rupt — a point upon which much doubt existed. 
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CONSOLIDATION OF THE STATUTE LAW. 



Our readers are aware that there is a commiBBion 
in existence for the purpose of considering and re- 
porting upon the Consolidation of the Statute Laws, 
and that some time ago a first report was made by 
the commissiopers, and now the commissioners (to 
whom some additions have heen made under a 
supplemental commission) have issued a second 
report From this latter document we propose to 
extract some of the more important points touched 
on. The commissioners commence hy stating that 
they haTc considered the 'subject of such rules as 
might tend to insure simplicity or uniformity or any 
other improTement in the form and style of fiiture 
statutes, and add : — '* We have had under our con- 
sideration two plans, the adoption of which will 
materially promote the object indicated: 1, the 
appointment of an officer or board to reyise and 
improve the current legislation ; and, 2, the adap- 
tation of a system of classification to the public general 
statutes. These two plans are entirely independent, 
and either one or both may be adopted or rejected. 

^^I. As to the appointment of an officer or board to 
revise and improve the current legislation.— Weh&ye 
already shortly adverted to this subject in the con- 
cluding paragraph of our first report. Further 
consideration has convinced us of the necesdty of 
taking such a step, if any material amendment of 
the present form and style of legulation is to be 
efiected. The true' causes of the present coilftised 
and unsatisfiMtory state of our statute book do not 
lie very deep. They are such as must, to a certain 
extent, perhaps,.operate in all firee deliberating bodies 
like our Parliunent; but the evil admits of being 
remedied to a considerable d^gre^. In respect of 
form, a conventional language, verbose and obscure, 
had by long practice come to be considered almost 
essential in composing Acts of Parliament, so that 
the persons engaged in drawing bills have felt them- 
selves nearly debarred from the use of a plain and 
concise style. In respect of matter, the legislator is 
frequently not aware of, or is indifferent to, the 
extent to which his proposed measure will affect other 
branches of the law; or is not aware of the 
exact state of the law with which, he proposes 
to deal; or omits to state distinctly to what 
extent, the new measure is intended to repeal 
or supersede the existing law. Again, when an evil 
i» felt, the remedy is usuaUy applied only to the 
particular case in which the inconvenience has been 
perceived, instead of amending generally the error 
or defect which has pcpduced the result complained 
of. Perhaps, however, the chief cause of confusion 
is the way in which hasty and inconsistent amend- 
ments, ill assorting with the rest of the measure, 



are made while the bill is going through committee. 
The proposers of these amendments have often only 
their own objects in vieif , and do not consider hovir 
far they will affect other parto of the measure itself. 
The promoter of the bill too frequently assents to 
alterations and changes which he does not approve, 
for the sake of averting a protracted opposition ; and 
thus the bill often comes out of committee in such a 
form as to justify the expression of Lord Tenterden 
th)riit * though the legislature cannot be deemed 
mopes c(msoUi^ yet \ve lament to find ii magnas inter 
opes inapsJ* It seems obvious that the existence-of 
any officer or board, ready at the right time to give 
information snd pdtnt out errors, and competent to 
prepare bills, when required so to do, in plain and 
concise language, would be very effective in reme- 
dying the evils above mdicated. Some such pliM^ 
becomes still more essential, if any system of con- 
solidation of the statutes is to be carried into effect. 

Appointment qf an officer or hoard.'-'We therefore 
beg leave to submit to your Mljesty that in our 
opinion the most effectual method for insuring 
simplicity and uniformity in, or otherwise improving 
the form and style of future statutes would be the 
appointment of an officer or board, with a sufficient 
staff of assistants, whose duty it should be :— To 
advise on the legal effect of every bill which either^ 
House of Parliataient should think fit to refer to 
them, and, in particular, on the existing state of 
the hw affected by the proposed bill, its language 
and structure, tad its operations on the existing 
law; and also to point out what statutes it repeals, 
alters, or modifies, and whether any statutes or 
clauses or statutes on the same subject-matter are 
left unrepealed or oonfiicting; so tiiat the House 
may have at its command the materials ^hich will 
enable it to deal properly with the bill. The only 
material objection which has occurred to us as likely 
to be made to such a scheme as that proposed, is the 
danger of making the authority o^the le^slature to 
some extent, subordinate to that of such a )>oard or 
officer. It does not, however, appear to us that 
there is much weight in this objection ; the officer 
or board would be a servant, not a master, as we do 
not contemplate that such officer or board should 
report on the policy or expediency of any proposed 
measure. The powers of both Houses, and of all 
the members of each House, would remain inviolate. 
But assistance would be provided for them, as well 
in advising on the effect of the bills at the time of 
their introduction, as in watching them during their 
progress through Parliament, and keeping them in 
harmony with the whole law. The labour and 
anxiety of all members of Parliament would thus be 
materially relieved, and the legislation of the country 
improved. A great saving 6f time would also be 
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effiseted; for diaeoMioiis which now arue, and 
amendments which it is now nteessary to intednca 
in the Yarious stages of (he biH^ would often be 
sToided. We have used the tenns '^effiser or board* 
because oar plan no donbt admits ofbemg worked 
by either means ; bvt we are of opinion thai a single 
responsible person, vith adeqtnte asnatanee, would 
be povferable to a board for carrying into effect a 
work' of this kind. Perhaps thefe are few cases in 
which delay and uncertainty of action are ^ot cansed 
by the dlTided responsibility and sometimeadiTided 
opinions of a board ; but in a case like the present, 
requiring the invention, or at least the practical 
application of a new mode of pi^pcedure, the exercise 
ei much discretion, and the power of rapid decision 
and action, it would seem tiiat anything like con-' 
current authority would be inconvenient, and that a 
single responsible head, with a well organised staff 
of assistants, would work better. We think it would 
be convenient that the proposed officer should be 
the same fi>r both Houses. 

** n its to <^ ' dassijicatum of the. pubUe general 
statutee. — ^We now pass to the second of the two 
plans mentioned at the c<mmiencement of this re- 
port : — ^A classification of enactments is incident to 
the consolidation of the statutes ; but the plan to 
which we have now to direct attention is an arrange- 
«ient for the division of the public general statutes* 
of each session, as they are passed, into leading 
classes ; and as a preliminary measure, the corres- 
ponding qualification or ^grouping' of the public 
bills. The only classification of the statutes now 
established by aiuthority is the division into public 
general, local and personal (declared public, &c.), 
private printed, and private not printed. 

^^ Statute lawi wi any subfeet^ dispereed in several 
volumes relating to other matters. — ^The practical diffi- 
culty to be dealt with in the ca^e of the statutes is 
that the law which relates to any given subject, or 
which affiects any given class of persons, is dispersed 
in a large number of volumes among laws relating 
to other subjects^ and to other classes, and among 
enactments some of which have ^ceased to be laws, 
and some of which never were laws, in the sense of 
permanent ^ rules of- civil conduct.' This difi^culty 
has grown to its present magnitude by the neglect of 
obvious precautions. To make the several portions 
of any large and growing mass of written matter 
accessible,- one obvious preoaution is to resort to 
some arrrangement or classification. But in the 
case of the public general statutes there is no 
arrangement or classification whatever. The public 
general statutes of each sesuon, as they are pre- 
sented by antharity to those whom they may concern, 
are a- mass of documents diffiering essentially fi*om 
one another in their character, and in the continu- 



ance and extent of thdr cq^eration, thrown together 
fi^rtuitondy in the order m which they are assented 
to by the Crown,— an aider purely acridental 

^ Evils of neglect of cfassf^Ecolwa*— The evil of 
itds neglect of olassificatioB will be moie glaring 
if the functions and current business of Pflrija^ 
ment, and the marked difierences in character «f the 
acts which are so thrown together^ be ^-gMwi«MMi in 
detail. In the first place, among the public general 
acts of each session are to be fi>und statutes (more 
numerous than would be supposed by those wfaa 
^ve not examined them with a special object) whids 
cannot properly De called 'Uwa^* ia the sense 
above indics^ed. 

^BlackstoneU distinction between lane and other 
acts, — Blackstone indicates snffidenUy the distinc- 
tion between law, which is * the rule of civil con- 
duct,' and other acts of the supreme pow6r. * Law' 
he says ^is a rule; not a transient sudden order fiona 
a. 8ui>erior to oreonceming a partieqlar person, but 
something permanent^ unifi>rm, and imiversaL 
Therefore a particular act of the l^islature to con- 
fiscate the goods of Titius, or to attaint him of high 
treason, does not enter into the idea of a mnnicqMl 
law, for the operation of this act is spent uponTitina 
only, and haa no relaticm to the community ha 
general f it is rather a sentence. But an act to 
declare that the crime of which Titius is accoaed 
diall be deemed high treason, this has permanenqry 
uniformity, and universality, and theiefbre is pro- 
perly a rule.' 

*^ Private acts and some pubUc acts not prcperfy 
laws. — It requires no argument to prove tiiat acta 
which are now termed private are not propeHy to 
he classed among such laws; for instance, an estate 
act, or a divorce act. Bat there are many acta now 
included in the public general statutes which, thou|^ 
of. public ooncen^ because they affect property 
dedicated to public uses, are as little entitled to be 
considered * laws ' as a imvate estate act , fi>r instanoe, 
the act of 1863, to authorise the sale of the Excise 
.Office in Broad Street, which is as strictiy an * estate 
act* as if it had been passed fiur the convenience and 
at the instimce of private persons. There are also 
among the public general statutes classes of acts of 
a different character, which though they are of the 
highest puUic importance, are as littiie entitied to be 
ranked among * laws.' . They are merely acts (often 
transitoiy acts) of administration. 

*^ ParUament performs manjf acts not properlg Ugis- 
lativcr-Msokj of our constitutional usagea are di- 
rected against the possibilty of the machine oi 
government going on without a Parliament. As a 
consequence of this jddpnsy, Parliament, in additiaB 
to the proper business of legislation, pedbrms many 
acts which in most countries would be deemed 
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executive only. To take one of the most importAat 
of these : — ^An appropriation act is passed at the end 
of eyery session, to direct to what purposes ail the 
public revenue of the -year not previously appro- 
priated shall be applied. Such acts are in effect 
nothing more than warrants to the public function- 
aries; *■ the operation of [each] act is spent* (as 
Blaekstone expresses it) in the transaction which is 
authorised. When the Treasury and the Ex- 
chequer have issued the money in accordance with 
the directions of an appropriation act, the statute is 
as a cheque on a banker that has been paid : it is of 
no consequence but as a matter of audit or of history. 
There are other administratiye acts of Parliament 
which are not so tnuuitoiy in their operation; for 
instance, the loan acts, which authorise the creation 
of perpetual annuities, or the like ; but even these 
have enough of a special and transitory character to 
make it convenient to separate them in the way of 
c U ssificat io n from other statutes. When rules of 
law applicable to securities of the like nature are 
established, all that is important in the act which 
authorises the loan is the amount of annuities of 
which the creatbn is warranted, and the terms on 
which they may be acquired by those who advance 
the money to the puUic. When these terms are 
complied with, the act ceases to be of importance 
even as a title-deed, — ^for no one buying three per 
cents, can ascertain under which of the multitude of 
loan acts the stock which he takes has been created. 
The number of acts above referred to would in itself 
justify some classification, of which one object should 
be to separate fit>m the other statutes those acts 
which are not properly * laws ;' every act, in short, 
of which the operation is spent on one transaction. 
It does not necessarily follow that every such 
statute should be brought. into the same class, for 
there may be a convenience in classifying acts of 
administration as well as acts of legislation. It is 
enough for our present purpose to say that they 
should not be mixed up with general laws. 

" MuHnpf MUitiay and Revenue Acts, — ^But in addi- 
tion to those administrative acts which are not laws, 
there are other statutes connected with the current 
administration of public afiairs which seem to have 
daims on more than one ground to be placed in 
classes apart from other laws The Commissioners 
here refer to the Mutiny, Militia, and Revenue 
Acts, and observe that the acts relating to the 
revenue, and those <^«ftiif»ftl acts of administration 
which haye been before described, will be found to 
make up a considerable portion of the statutes of 
every sesnon. In the outline of a classification of 
the acts of the last session which we are about to 
submit for consideration, they are placed together 
under one head. 



" Territorial extent of proper lauv.— Another 
obviotis principle of classification is to make mani-' 
fost, as to the public general acts which are properly 
'^laws,** the territorial extent of their operation. 
Dismissing for the present what are termed local 
acts, a statute may be found to be applicable— To 
the United Kingdom (with or without the Colonies 
or Foreign possessions of the Crown) ; to Great 
Britain ; to England and Ireland ; to England only ; 
to ScotllUid only ; to Ireland only ; to the colonies, 
or some of them ; or, to the territories under the 
Grbvemment of the East India Company. All 
these acts eoncem different countries, the pre- 
viously existing laws in which may be different. 
It is unnecessary to urge that a legisbiture giving 
laws to different territories should set forth dis- 
tinctly to what territory each law applies, and so 
publish it that it may be easily accessible to those 
whom it concerns, without being a burthen to 
others. There is no reason why the people of 
Scotland, for instance, should be burthened with 
the sets applicable to Ireland only. It is not suffi- 
cient to say that each act is sold separately, for it is 
necessary to examine all the acts to know which of 
them applies to each country. The titles often give 
no indication of the extent of an act ; and the letters 
U. E., E., I., and S., &c., which are to be found ia 
the Index to the public general acts, haye flv 
authority, and are not firee from doubt and mistakes. 
Indeed, the absence of classification, as it relieves 
the promoter of a bill firom the necessity of declaring 
to what territory his measure is to extend, some- 
times leads to enough of uncertainty as to the 
extent of the operation of the act to excuse a 
mistake of the most eareful index maker. We 
would therefore suggest that all acts in the nature 
of general laws should be placed in classes intituled 
according to the territories to which they extend, 
excepting always those laws which firom. other 
considerations may be thrown more conveniently 
into special classes. 

'^ Bad arrangement of local acts, — The same con- 
siderations which should prevent the mixing up of 
the acts relating exclusively to Ireland with those 
exclusively 2*elating to England or Scotland apply 
with greater force in the case of the acts relating to 
parts only of any of the three countries, commonly 
known as* local acts. Of those local acts which are 
now ranked among the public general statutes there 
ave some which cannot be preferred on the score of 
extent of operation or importance to others which 
are found in the local and personal ^ries. Some 
are treated as public and general because they have 
been introduced by public departments for con- 
siderations connected with the administratiott of 
justice or public buriness; others because they 
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extend to districts so considerable (as, for instance, 
some bills concerning the metropolis) that it would 
be attended with inconvenience or hardship to 
apply to them l!he rules which govem the proceed- 
ings on private bills. It is proper to note one 
circu m stance which has spedaUy contributed to the 
insertion among the public general statutes of acts 
strictly local or private, and which has tended to 
swell and complicate the statute book. Parliament, 
for the sake of sparing to private persons and 
communities the expense and trouble of soliciting 
private bills, has authorised in some eases admin- 
istrative departments or commissions to effect 
arrangements fiir private or local convenience, 
which formerly required in each case the sanction 
of a separate act. But to guard against abuse, and 
to afford to individuals soiAe protection in lieu of 
that which the power of opposmg a private bill 
affords, a Parliamentary sanction is required to be 
given to the orders of the department or commis- 
sioners by a public general act. In this way the 
orders of the IndoSure Commissioners relating to 
inclosures (great and small, but all merely local 
OT private transactions), and the orders of the 
General Board of Health for the application of the 
Public Health Act to towns, and. the like, are 
continually brought to Parliament for confirmaticxi. 
Thus, Inclosure Act, 8 & 9 Yic. c. 118, s. 82. 
Public Health Act, 11 & 12 Vic. c. 68, s. 10. So 
the arrangements between turnpike trusts and their 
creditors, under 14 & 15 Vic. e. 88 ; and applica- 
tions under the charitable trusts acts. It is no 
impeachment of the policy which has led to these 
acts to say that there can be no reason whatever for 
confounding them in the same mass with public 
general statutes. 

" Local acU t^uld he classed wiA special acts, — To 
prevent the multiplication of classes, it would pro- 
bably be well to place the local acts which have 
been referred to in the same series with those 
special acts before described, which, so fiur as 
respects their limited operation may be assimilated 
to private or personal acts. The object of putting 
local acts in a class apart is to prevent them from 
continuing to encumber -those who have no concern 
with the places to which they relate, and there will 
be BO increased danger, in consequence of such an 
arrangement, of any such statute escaping the 
notice of those who are to be affected by its enact- 
ments. 

" Classification of acts of last session,— The best 
test of the effect of classification will be to throw 
the acts of a given session, the last session, for 
instance, into separate classes. The public general 
statutes of 18 & 19 Vic. are 134, which occupy 
1,005 octavo pages. The following is the number 



of acts and of pages found in each of the classes into 
which, by way of illustration, the mass may be 
dirided: 

18 & 19 VICT. 





No. of 
Acta 


No. of 


I. Anny, Nivy, tnd Militia 


11 

80 

12 

2 

4 

22 

12 
27 

e 

2 


158 


2. BevoDue and other 1 
8. United Kingdom... 

4. Great Britain 

6. Ene^d and Ire- 
limd 


InancialAGta .... 

General Laws 
oi; not in- 
cluded in V 
cXaaees 1 and 
2, in all 68. 


177 
98 
10 

2a 


6. Kngknd 

7. .Scntlsnd .„ , , 


lOS 
81 


8. Ireland 

9. Special and'Local. . 


17 
807 


10. Coloniee ....; ^ LI 

11. East In^es „ , ...^ 


8 


184 


1,006 



The dasses here given are suggested for iUustra- 
tion only, without presuming that the classification 
may not be improved, nor that some variation 
might not be made in the numbers, after a full 
consideration of the contenU of the statute book. 
The acts in each class would of course be numbered 
in a separate series, and each class would, at the end 
of the session, form a separate /osciculitf or * part.* 
To a large minority of the readers and buyers of 
the statutes (if those of the last session bad been so 
classified), the parts which contain the public 
general laws relating to 

The United Kingdom . . (98) 

Great Britam (10) 

England and Ireland . . (20) 
And Enjfiand (only) . . (103) 

226 

In all, 226 pages, instead of 1,005, woidd be suffi- 
cient. It is enough to suggest the consideration 
what the effect of this separation into classes would 
have been if it had been applied to the public 
general statutes <^ every session during the last and 
the present century, lliese proposals for a classifi- 
cation of the statutes are entirely independent of 
those contained in the former part of this report fi>r 
the appointment of an officer to revise and improve 
the current legislation ; yet, should such an officer 
be appointed, and any such plan as that now 
suggested be adq;>ted, it would probably be found 
convenient to charge him with tiie duty of super- 
intending the due arrangement of the acts of every 
session.** 
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PABTinON UNDER FOWEBS OF SALE 
AND EXCHANGE, 



We haye before (toI. 1, pp. 96, 97), considered the 
poiiit whe&er a power to tmstees to aell, will 
authorise them to makt a partition, and among 
other cases referred to, Brassey t. Chalmers 
(16 Beay. 223). Li the recent case of Bradshaw 
T. Fane (27 Law Tinl. Rep. 26 ^ 2 Jur. N. S. 247) 
y. C Kindersley considered that the question 
whether the ordinary power of sale and exchange 
would authorise a partition, to be sO doubtful, that 
he would not make an unwilling purchaser take a 
title depending upon a partition made in exercise of 
such a power. It appeared that a settlement con- 
tained a power of sale, disposition, and exchange 
of lands, &c., together with provisions for effecting 
the sales, exchanges, or dispositions aforesaid; 
and also a direction to the trustees for sale of the pro- 
perty to apply the money to be received for such 
equality of exchange or partition in a certain spe- 
cified manner. The parties interested in the 
property executed a deed, intended to effect a 
partition of the estate. A part of the property 
after having been so dealt with, was contracted to 
be purchased, when an objection was' taken to the 
title of the vendors, on the ground that the before 
mentioned powers did not authorise a partitTon of 
the property, and the court held, that the pur- 
chaser was not bound to complete {Bradshaw v. 
Fane^ suprd). The V. C. in his judgment said : — 
*'The question presents itself in two forms. First 
of all, there u the abstract question, which has been 
so much disputed^ both before me now and in 
several other cases, whether the ordinary power of 
exchange authorises a partition; that is to say, 
not only a partition strictly in the form of a parti- 
tion, but also in the form of an exchange. The 
other question is, whether this particular case does 
not stand on a different footing. Now, as to the 
abstract question, the conclusion at which I shall 
arrive is this — that so &r as the decision upon this 
question turns upon this point, I must consider it 
too doubtfol to force the title upon an unwilling 
purchaser. The authorities stand thus — ^the earliest 
ca^e is that of Abel v. HeathcoU^ (2 Yes. jun. 98 ; 
4 Bro. C. C. 278), in which Lord Rosslyn certainly 
expressed his opinion that a power of sale would 
authorise a partition, at all events in that particular 
case. Li APQueen v. Farquhar (11 Ves. 467) the 
question was raised by Lord Eldon, whether the 
power of sale authorised a partition, and that gave 
rise to a discussion as to the power of exchange ; 
and Xiord Eldon, commenting on Abel v. Heathcote^ 
expressed his opinion 8tix)ngly that a power of 
exchange would not authorise a partition, and 



that AbeLr. HeaihcoU depended upon the special 
words ; and though we have no report of the case 
to which reference was made, yet it appears from m 
note in Belt's edition of 4 Bro. C. C. 286, that LordL 
Eldon expressed an opinion that a powet of 
exchange would not authorise a partition. In 
The Attomey-Cfeneral v. HamiUon (1 Mad. 214) 
the question was, whether certain persons should 
be made parties, which depended upon whether 
a power of sale so authorised a partition as that it 
was unnecessary to have these parties before the 
court ; and it was considered so djcmbtful that they 
were held necessary parties. Then came the case 
of Doe V. Spencer (2 Exclv 762), in which ihe 
judgment of the present Lord Chancellor was 
given, the question arising undes an Inclosure Act, 
which authorised exchanges, the language of the act 
being much the same as that in ordinary powers ; 
and there lall the cases were commented on, and 
it was said that there is no authority for that wAich 
is laid down in Shep. Touch. 222. Hiere a clear 
decision was come to by the Court of Exchequer, 
that in the case of two coparceners it might be done, 
but where there were three it could not. Now, so 
far as I am at liberty to express an opmion, I should 
say that I agree in die proposition, that the rule as 
laid down in the Touchstone is not correct as to 
tenants in common, though it may be as to joint 
tenants; but I confess I cannot imderstand why, 
if the thing may be dooe as between two, it may 
not be done as between three or more. Suppose 
there are three estates, Whiteaens, Blackacre, and 
Greenacre, of which A., B., and C. are tenants in 
common; A. dies, having devised his share to 
trustees, with the ordinary powers of exchange ; 
why, then, if the object' is, that A.*s estate should 
be held in severalty, may the trustees not make an 
arrangement with B. that B. shall give his share of 
Whiteacre to A.*s devisees, who will give up their 
share of Blackacre to B. ? Surely that would be 
good. And why may they not make a dndiar 
arrangement with C. ?^it bdng immaterial to them 
whether B. and C. made a similar arrangement; 
but why would it not be good as to A. ? If the law 
is rightly laid down as to two, why is it not good 
as to three ? But after this case the question arose 
in the case of Braesey v. Chalmers (16 Beav. 223), 
which was under a power to sell and dispose of; 
and the question was, whether these words, either 
by themselves, or taken in conjunction with the 
other words, would authorise a partition ; and it is 
evident that the opinion of the Master of the Rolls 
was, that it was a doubtful question ; and I think 
the inclination of his mind was that it would not. 
These, I believe, are the only authorities which can 
be brought distinctiy to bear upon the question; 
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and, with the exception of Abel v. HeatKeoU and 
Dae V. Spicer^ they are dkta merely. Then, if we 
refer to the text-books, we find that Lord St. 
Leonards, whose authority in every respect stands 
higher than that of any other person, represents 
the mi^tter as being still nneertain. Chance (p. 147) 
is of opinion that it is unsettled. Jarman (6 Jarm. 
Cony. 594) expresses his opinion to be, that a 
power of exchange wonld not justify a partition. 
Preston, in his note to the Touchstooet says he 
does not think the position in the Touchstone to be 
good law. This is tlie state of the authorities ; but 
I confess, that looking at it as a question turning on 
the ordinary power of sale and exchange, the 
matter remains in such a state of doubt and un- 
certainty that I could not force such a title upon 
an unwilling purchaser, and could not force the 
trustees to complete this sale ; and that brings me 
to the remaining question, which is, assuming the 
abstract question to be doubtfol, or even assuming 
that the ordinary form of words would not autho- 
rise a partition, does the power in this case make 
the matter stand upon a better footing? His 
Honor then obserred, that the power was inaccu- 
rately penned, and appeared as if in the draft as 
originailly prepared there had been clauses which 
were struck out. The only property settled was an 
undivided moiety, and the power expressly autho- 
rises an exchange for parts or shares, which, how- 
ever, cannot refer only to the other moiety, for 
both copyholds and freeholds are mentioned. 
Still, it would seem that the fhuner ol the-power 
had in his mind another mode of disposition besides 
sale or exchange, and must refer to a partition. 
The power must be construed fairly^ but' stricUy, 
and in his Honor's opinion did authorise the parties 
to exchange the undiyided moiety in these lands 
for the other moiety, so that the lands shall be held 
in severalty. His Honor's opinion therefore was, 
that this tide ought to be accepted as a good title 
under the circumstances." 



EXECUTORS POWER TO SELL REAL 
ESTATE UNDER A CHARGE OF DEBTS. 



The cases of Robinson v. Lotvater (17 Beav. 692 ; 
Week. Rep. 1853-4, p. 182, 394 ; 5 De Gex Mac. 
and G. 472), and Wrigley v. Sykes, (Week, Rep. 
1855-6, p. 228; 26 Law Tim. Rep, 262; 2 Jur. 
N. S. 78), considered and doubted, 

A discussion has been originated in the Jurist 
(part 2, p. OS) as to the correctness of the decision 
of the Master of the Rolls in the late case of 
Wrigley v. Sykes (supra)j following his own pre- 
vious decision in Robinson v. Lowater (supra)^ which 



is deserving of attention. The point doubted is to 
this effect, that a general charge of debts and 
legacies by a will, followed by a term in trustees noi 
being the executors of the will, for nunng by talc or 
mortgage of the share of each devisee the propor- 
tions of the debts and l^;acies chargeable thereon 
and unpaid by him, gives the executors a power of 
sale. The Master of the Rolls thus stated the 
reaaon for so deciding : *^ A general direction that 
debts should be paid was oonndered before the 
statute sufficient to raise by implication a charge 
of debts upon real estate wldch was not in the then 
state of the law generally applicable to the purpose. 
W&ere there was mere expression of a desire that 
the debts should be paid, and the testator after- 
wards designated for that purpose a fund not 
otherwise applicable to debts in the old state of the 
law, the court, in dealing with the question has been 
in the habit of treating the expression of that desire 
as qualified by the choice of a particular fund for the 
purpose. But if the testator began with an expre$» 
charge of all debts on his real estate, this was con- 
sidered as a devise not to be cut down afterwards 
except by distinct words, and the subsequent creation 
of a particular fund, was not to supersede the 
general direction. The cases of Palmer v. Graves, 
(1 Keen 545), and Clox v. Bassett (3 Yes. 155), 
illustrate this. In the former a general direction 
that the debts should be paid was held to be con- 
trolled by a subsequent charge. In the latter a 
general charge of debts and legacies was held not to 
be antdled by a subsequent power to sell a particular 
estate for the «ame purpose although the latter pro- 
perty was to be first applied." In this case of 
Wrigley v. Sykes, ihe circumstances, shortly stated, 
were this : a will (made before the late statute) con- 
tained a general charge of debts and legacies upon 
xeal estate, and the testator then devised his estates 
to his five sons (whom he appointed executors) in 
equal shares, each charged with the payment of a 
one-fifth part thereof, and created a term of 500 
years in the property, which was vested in tmst^te 
who were not any of the sons or executors, for the 
purpoiSe of raising out of the share of any of hia 
devisees, by sale or mortgage, the share of the 
debts charged thereon in case he or they should 
make de&ult in payment after demand :*The Master 
of the Rolls held, Uiat this special trust did not pre- 
vent the operation of the general rule that a general 
charge of debts on real estate gives the executors 
an implied power to sell for payment thereof. 

The subject in question was not long ago brought 
under the consideration of the court of exchequer in 
the recent case of Doe d. Jones v. Hughes (6 Exdi. 
223). In that case Evan Hughes began his will 
by subjecting all his real and personal estate to 
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ihe pi^yneiit of his jlut debts, ibneraland tettunen* 
taij ezpettset, and «al9ect thereto he deTued aQ 
hit mesraageet fiffma, and lands (except hUBala 
kdeues) to bis wift finrl^e, with reasaiader to Bngh 
Hughes la fee. The Bak houses, bebg excepted 
from the devise, deseetided to the testator's heir-at- 
law ; and the eoort,- after an able aigument, in 
which all the principal authorities were cited, and 
after taking time to eonstder , delxYcred an unanimous 
judgment, that the ezeeutriz of the will had no 

' imj^ied power, by reason of the charge of debts, to 
aeD or mortgage the Bak houses, but that they 
descended to the heir, snlgect only to an equitable 
duuye thereon of the testator's debts snd ihneral 
and testamentary expenses. The court remarked, 
that it was not within the principle of any «f the 
cases in wbidi it has been held that there is an 
impHed power of sale or mortgage. ^We have 
perfiectly satisfied ourselyes on that head." 

In Bobfaison y. Lowater (17 Bear. 601), however, 
his Honour the Master ot the Bolls made the fol-' 
lowing remarks on this case : — ^^' The case of Doe d. 
Jones V. Hughes is relied upon to sh^ that the 
executor could not make a good title to sell, and 
had no authority to sell vested in him. I find it 
difficult to' reconcile the decision in that case with 
the numerous authorities to be found on this sulgect 
in Chancery ; amongst which I may refer to Ball v, 
Harris (4 My. and C. 264), where Lord Cottenham 
observes that a charge of debts is equivalent to a 
trust to.sell so much as may be sufficient to pay 
them; Forbes v. Peacock (12 Sim: 541), which on 
this point is not affected by. the reversal of the 
dedrion (1 Ph. 717) ; and to the ease of Gosling v. 
Carter (1 Coll. 644). Before' the case in the Exche- 
quer, I had considered the law to be, that a chaige 

. of debts on an estate devised gave the executors an 
implied power of sale ; because, to use the expres- 
sion of Sir John Leach in Bentham v. Wiltshire 
(4 Mad. 49), * the power to sell is implied firom the 
produce being to pass through their hands in the 
execution of their office, as in the payment of debts 
or of legades.'" The decision in Bobinson v. 
Lowater was affirmed, on appeal, by the Lords 
Justices (5 De G., Mac. and G. 272), as we shall 
presently mention more at large ; but the only re- 
ference made by the court to the case of Doe d. 
Jones V. Hughes was an inquiry by Sur J.L. Knight 
Bruce, L. J., whether that case dealt with anything 
beyond the question of the legal estate, and whether 
it could govern Bobinson v. Lowater,^ which was an 
^Implication to a court of equity to give effect to a 
dbnge. 

It is dear that the duties of^an executor as such, 
whether in payment of debts or otherwise, are by 
law confined to ,the personal estate of his testator. 



If he takes any power over the testator's real estate^ 
it must be fitom an intention that he should do so 
dther expressed or implied by the terms of the 
wilL If a man makes a will, and appoints A. snd B. 
. executors, and then directs generally that his lands 
shall be sold, without saying by whoni, it is hdd 
that a direction in the same will, that the purchase- 
money shall be applied along with the persomdty 
in payment of debts or legades, implies a direction 
that A. and. B. shall seD (Tylden V. Hyde, 2 Sun. 
and & .2S8> A. and B. have accordingly power 
to sellyand to give a receipt to t^ purchaser ; and if 
A. and B. were to renounce probate of the will, 
their power to sdl the reel estate would remain 
miimpeached (2 Sugd. Pow. 138, 6th edit.). For 
sodi power does not arise in consequence of their 
being employed to distribute the testator's per- 
sonalty, but in consequence of an wtentum gathered 
from the terms of Ae ^wiU that they diould have a 
power of sde. H however, a testator simplj 
charges his real estate with the payment of his 
debts, subject to which duurge he devises his land to 
C. in fee, ^d appoints A. and B. executors, it is 
very difficult on any ordinary prindple of construe- 
timi, to see in this a direction that A. and B.diould 
sell such lands, whether they accept probate of the 
will or not Or does the testator mei^ to say that 
A. and B. shall sdl his lands, only if they prove the 
will? Or can an intention still ftarther be discerned, 
that if .they, renounce, the person to whom adminis- 
tration of the i>er8onalty may be granted should 
have the like power of sde? To make a man 
mean so much more than he says is not the ordinary 
way in which written documents are construed. 
The charge of debts, and even a genend direction 
that they should be paid, was, in fiivour of hones^, 
hdd, and rightly hdd, when lands were not other- 
wise sulgect to debts, ta be equivdent to a trust fiir 
their payment, even by sde if necessary. The 
trust is fitftened on the land ; and those who take 
subject to such a trust have, by necessary implica- 
tion, th^ powers requisite for carrying such trust 
into complete effect C. therefore may seU, and 
give a discharge to the purchaser ; and if C. should 
misaply the money, the remedy of the creflitors is 
sgainst him personally. But this gives the execn- 
tOTs no right to interfere. They, or, if they re- 
nounce, the administrator, may lawfhlly infimn C. 
of the defidency of the persond estate, and request 
him to sell ; and it seems that they, or some or one 
of them, may lawfully concur with .C. in the receipt 
of the purchase-money. C, however, who takes . 
the land which is subject to the trust, must neces- 
sarily be the trustee, just as the heir of a trustee 
takes the trust estate subject to the trusts ; or as 
the devisees, in whatever shape, of a trustee take^ 
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subject to the trusts^ the trust estates expressly 
devised to them by his will. 

If a general direction by a testator, that his debts 
shall be paid, gives to his executors a power by 
implication to sell his lands, it onght to follow, h 
fortiori, that a direction that hb debts shall be paid 
by his executors gives them a similar power. But, 
so iltr from this, the latter direction is held not to 
amount to a charge of the debts on the real estate, 
unless the executors are also themselves the de- 
visees (2 Jarm. Wills, 523, 1st edit. ; 506, 2nd ed.). 
The distinctions thus established are in ^xact ac-p 
cordance with the principles above laid down. As 
the executors, as such, have nothing but the per- 
sonal estate under their control, a direction, that the 
debts shall be paid by tft^m. implies no charge on the 
lands. But if the executors are themselves the 
devisees, they are bounds as devisees, to pay the 
debts out of the lands devised to them. 

The provisions of the legislature appear to throw 
some light on the question. The stat. 11 Greo. 4, 
and 1 Will. 4, c. 4j, s. 12, enacts, that where any 
lands shall be devised in settlement by any person 
whose estate under that act, or by law, or by his wUl, 
shall be liable to the payment of any of his debts, 
and by such devise shall be vested in any person for 
life, with any remainder over which may not be 
vested, the court may direct the tenant for life to 
convey the fee-simple to a purchaser. This act was 
extended to mortgages by stat. 2 & 8 Vic. c. 60, and 
to heirs, subject to an executory devise over in 
favour of unascertained persons, by stat. 11 & 12 
Vic. c. 87. But if a charge of debts on the real 
estate gives the executor power to sell it, there was 
no occasion for these enactments, so fiur as relates to 
wills by which debts are charged, and the proceed- 
ings in such cases as Walker v. Aston (14 Sim. 87^ 
were altogether unnecessary. 

It is true that in most, if not all, of the decided 
cases, the devisee who has sold has been either the 
executor or one of the executors, or has sold with 
the concurrence of the executors or one of them. 
It is also true that in Ball v. Harris, (4 My. and C. 
264) the executrix appears to have concurred with 
the devisee, who was also an executor, in the receipt 
of 'the money for which the property in question 
was mortgaged. The mortgage however, or rather 
deposit, was expressed to be made by ihe devisee 
alone, the memorandum being in these words : — " I 
the undersigned William Harris, sole actii^ devisee 
in trust of the last will and testament of Richard 
Perrey, deceased, do hereby acknowledge to have 
deposited, &c. (8 Sim. 490). And the Lord Chan- 
cellor, in his juQgment, remarks, ^^This case indeed 
is free from the difficulty which has dccured in some 
others, for Harris is devisee in trust of the legal 



fee; and, it being established that the will chargee 
the estate with the payment of the debts, it follows 
that Harris, being trustee for that purpose, must' have 
the power of executing his trust " (4 My. and C. 
267). Lord St. Leonards also gives the following 
acoonnt of this case:— "It may be that the devisee 
subject to the duuge is a trustee for others, yet 
he, may sell or mortgage, wad give a good discharge 
for the purchase-money, only in that case he could 
not assume to sell as the owner of the estate " (Con- 
cise Vendors, 521). And in his well-known judg- 
ment in Stroughill v. Anstey (1 De G., Mac., and 
G. 646), his lordship, in commenting on Ball v. 
Harris, does not even mention that the trustees 
were also executors, but states that the testator 
devised his real estate to trustees in fee, upon trust 
for certain persons successively; and the trustees 
having mortgaged, the point raised was &c. In like 
manner. Lord Cottenham in Eland v. Eland (4 My. 
and C. 428), when commenting on Johnson v. 
Kennett (6 Sim. 384 ; 8 My. and K. 624), remarks, 
'^ What evidence is it of a breach of trust that a 
party, having such an estate subject to such a charge, 
sells the estate as his own ? He is, in truth, tiie 
owner, subject to a charge, and it is his duty to 
satisfy the debts which the sale may be the very 
means of enabling him to do.*' In Johnson v. Ken- 
nett, the devisee was also executor ;. but neither 
Lord Lyndhurst, by whom the case was decided 
(8 My and K. 630), nor Lord Cottenham in his 
comments on that case, nor Lord St.' Leonards in his 
remarks on the same case in Stroughill v. Anstey 
(I De G., Mac., and G. 652), thought it worth while 
to mention that circumstance ; and the rule which 
the last-named eminent judge extracted from an 
elaborate review of the authorities is this — ^^that 
when a testator, by his will, charges his estate with 
debts and legacies, he shews that he means to intrust 
his trustees with the power of receiving the money" 
(Jd, 653^. Opposed to this is certainly the dictum, 
for it was nothing more, of Sir J. L. Knight Bruce, 
L. J (when Vice-Chancellor)., in Gosling v. Carter 
(1 CoU. 650), who says, '^ Ball v. Harris seems to 
me to involve the decision that it was the executors 
who were to sell, and not the devisee." But the 
opinion thus expressed is founded on the argument, 
that if the devisee was the person to sell, he would 
have been the only person io receive the money ; 
whereas, if the executors were to sell', then they 
were the persons to receive the money; and they 
did in fact receive the money (Jd 649). A right, 
however, to receive the money to arise fix>m an 
estate when sold is not the same thing as a right to 
sell that estate, otherwise every person having an 
equitable charge ou an estate to the amount of its 
value would hawe a right to sell it. This dictum, in 
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fact, which was referred to hy his Honour the 
Master of the Bolls, in his remarks on Doe d. Jones 
V. Hnghes, is the only, direct authority in favour of 
these remarks. For, as was observed by Alderson, 
B., in the latter case, " the language of the Vice- 
chancellor (Shadwell) in Forbes v. Peacock (12 
Sim. 641) must be taken secundum subjectam ma- 
leriem.^ And the testator in that case expressly 
directed the property to be sold. 

In Walker v. Smallwood (Amb. 676), where the 
testator devised his estates charged with payment of 
debts, Lord Camden in his judgment said, that the 
creditors had a right to call on the heir or devisee to 
execute the trust. He says nothing about the 
executor. 

In Dolton v. Hewin (6 Mad. 9) the devisee was 
also executrix, and yet the rule which Sir Edward 
Sugden, in the three last editions of his Vendors and 
Purchasers, and his Concise Vendors (p. 620), lays 
down on the authority of that case is 'as follows : — 
" Where an estate is given to a devisee, h^ paying 
the debts, so that the words are sufficient to pass the 
fee, a purchaser from the devisee cannot be affected 
by any gift over of the estate, for the devisee has a 
right to sell to pay the debts ; and if the price of the 
estate is more than will satisfy the debts, the re- 
medy of the devisees over is against the first devisee, 
and not against the purchaser.*' 

The decision in Bobinson v. Lowater was, as we 
have said, affirmed on appeal (6 De G., Mac., and 
G. 272)'. It is to be regretted, however, that Sir J. 
L. Knight Bruce, L. J. did not state any grounds for 
his opinion. Sir G. J. Turner, L. J., in his judg- 
ment said : '* that it seemed to him, upon the whole 
scope of the will, without reference to the cases 
decided upon the subject, that in that case at least it 
was the intention of the testator that the money 
should be raised by ^e executor ; and if by the 
executor, then the executor must be considered as 
invested with all the powers necessary to raise it " 
(6 De G^, Mac., and G. 277). This is a very 
cautious opinion, and by no means commits that 
eminent judge to all the doctrine laid down in the 
court below. The legal estate was outstanding, and 
the executor who sold was himself also devisee for /t/e, 
with contingent remainders over. The nearest 
authority seems to be Dolton v. Hewin, above 
mentioned, on which it is submitted that the deci- 
sion might perhaps be supported, as, according to 
that case, if the legal estate in fee had been in the 
vendor, subject to merely equitable remainders over, 
he might well have sold ; and it could, it may be 
said, hardly make any difference that the legal 
estate was alrcaidy in the purchaser, as happened to 
be the case. 
In Wrigley v. Sykcs the legal estate was also out- 



standing, . but it docs not appear from the report of 
the case that this circumstance influenced his 
Honour's decision (2 Jur., N. S., 79); and the 
owners of three-fifths only of the estates were, as 
surviving executors, held clearly entitled to sell the 
whole. 

To the above cases may be added the very recent 
one of Eiteaford v. Armstead (Week. Rep. 279), 
where a testator, after charging his real estate with 
payment of debts, devised it to trustees upon trust 
for B. for life, and after her death, to the use of her 
appointees by will, and in default of appointment, 
to the use of her right heirs. The real estate was 
fturther charged -with £700 for C. The V. C. 
(Wood) held, that the trustees had power to sell 
ihe estate in the lifetime of B., before her appointees 
could be ascertained for the purpose of raising the 
charge. It did not appear whether or not the 
trustees were also executors, but the whole discus- 
sion proceeded on the powers of the trustees as such. 
The V. C. considered that the trustees had power 
to bind the estate by sale, and that all the interests 
would be bound in equity. His Honor added that 
the case of Bobinson v. Lowater (suprh) was an 
authority that you must look to the parties having 
the ownership of the estate at the time^ and (Key are 
the persons who would have to apply the fund under 
the power given to raise the charge, 

THE BANKRUPTCY LAW. 
{Continued from p. 848). 

Protected transactions— Warrants of attorney^ Cog- 
novits and judges orders^-Actions and suits hy 
assignees — Assignee becoming bankrupt, or retaining 
monies — Control of court over assignees — Proof 
of debts— Persons entitled to be paid in full or in 
priority, 

Befi>re quitting the subject of the property of a 
bankrupt and its vesting or not in the assignees and 
entering upon the subject of the proof of debts by 
creditors, it will be convenient to notice two matters 
which affect both subjects, vu., protected transac- 
tions and warrants of attorney, by means of which 
the property of the bankrupt may, on the one hand, 
be prevented passing to the assignees and becoming 
distributable among the general body of creditors, 
and on the other hand, the creditors so dealing 
with the bankrupt may cease to be creditors, and by 
obtaining payment in full, be placed in a better 
position than those creditors who have only a right 
to prove their debts against, and receive a dividend 
out of the bankrupt's estate. 

PnOTECTKD TlUNSACTI02s'd. 

The property of a trader who is afterwards 
adjudged a bankrupt, upon his conmiitting an act of 
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bankruptcy, belongs u from the time of the act of 
bankruptcy, to his asngnees, except as this doctrine 
is modified in the particular instances we are aboat 
to mention. It was, in consequence of this rule that 
all conyeyances by the bankrupt, executions, and 
all contracts, and other dealings and transactions 
by or with him rejecting his proper^ were for- 
merly whoDy inoperatiye, although made for a 
▼alui^le consideration, and although the party 
taking the conreyance, issuing the execution and 
otherwise dealing with the trader had no knowledge 
whatever of an act of bankruptcy committed by 
such trader. This istajte of the law worked great 
iigustiee, and was by some modem statutes (see 
6 Geo. 4, c. 16, ss. 81, 106 ; 2 & S l^e. c. 29 ; 
1 Law Chron. 7) altered in favour of ^ persons 
dealing with the bankrupt bond fidt^ and without 
notice of the act of bankruptcy. These statutes 
are now repealed, and sec. 183 of the Consolidation 
Act contains the enactments now in force. By this 
section all payments really and bond fide made by or 
to any bankrupt before Uie filing df the petition for 
adjudication ; all conveyances by any baiilErupt hand 
fide niade and entered into before the filing of such 
petition, are all to be deemed valid notwithstanding 
any prior act of bankruptcy by such bankrupt 
committed, provided a person so dealing with or 
paying to, or being paid by such bankrupt,'^had not 
at the time of such payment, conveyance, contract, 
dealing, or transaction, notice of any prior act of 
bankruptcy by him committed. The section^ how- 
ever, provides that nothing therein contained shall 
give validity to transactions, by yn,j of frauduUnt 
preference. It should seem, too, that transactions 
in themselves acts of bankruptcy— for example, an 
assignment by a trader of all his property for the 
benefit of creditors— will not be protected. The 
notice of an act of bankruptcy may be general (see 
UdaU V. Walton, U Mees. and Wels. 264). It 
will thus be seen that the provisions of the act apply 
to payments, conveyances, contracts, dealhigs, 
transactions, executions and attachments. The 
following is sec. 138 in extenso: ^^all payments 
really and bond fide made by any bankrupt, or by 
any person on his behalf, before date of the fiat or 
the filing of a petition for acyudication of bank- 
ruptcy, to any creditor of such bankrupt, and all 
payments really and bond fide made to any bankrupt 
before the date of the fiat or the filing of such 
petition, and all conveyances by any bankrupt bond 
fide made and executed before the dote of the filing 
of such petition, and all contracts, dealings, and 
transactions by and with any bankrupt bond fide 
made and entered into before the date of the flat or 
the filing of such petition, and all executions and 
attachments against the lands and tenements of any 



bankrupt bond fide executed by^ seisure, and sU 
exeentiodi and attachments against the goods and 
chattels of any bankrupt bond fide executed and 
levied by seizure and sale before the date cf the 
fiat or the filing of such petition, shall be deemed 
to be valid, notwithstanding any prior act of bank-' 
ruptcy by such bankrupt committed, provided the 
person so dealing with or paying to or being paid 
by such bankrupt, or at whose suit or on whose 
oceount such execution or attachment shall have 
issued, had not at the time of such payment, con- 
veyance, contract, dading, or transaction, or at the 
time of so executing or levying such execution or 
attachment, or at the time of making any sale 
thereunder, notice of any prior act of bankruptcy 
by him committed : provided also, that nothing 
herein contained shall be deemed or ti^en to give 
validity to any payment or to any delivery or 
transfer of any goods or chattels mode by any 
bankrupt, being a fraudulent preforenoe c^ any 
creditor «f such bankrupt, or to any conveyance or 
equitable mortgage mode or given by any bankrupt 
by way of firaudulent preference of any creditor of 
such bankrupt, or to any execution founded on a 
judgment on a warrant of attorney or cognovit 
actionem or judge^s order obtained by consent given 
by any bankrupt by way of fraudulent preference.** 

Payments — Contracts^ dealings^ and transacHons, — 
Payment may be by goods, or by settlement in 
account (4 Mees. and W. 211, 314). A lien, and 
indeed all contracts, whether express or implied, 
are within the above section of the act (Bowman v. 
Malcolm, 11 Mees. and W. 885). The above 
138rd section extends the same proteetion to all 
contracts, dealings, and transactions by and with 
any bankrupt bona fide made and entered into, 
without notice before the filing of th^ petition for 
acyudication, as the^ would before have had if made 
and entered into before an act of bankruptcy 
(Brewin v. Short, 1 Jur. K S. 798 ; 24 Law Joum. 
Q. B. 297). 

Bona fides Payments.— -Bona fides^ as applied to 
payments, means such as are honestly and fidrly 
made in the course of an honest transaction, and not 
intended to be reclaimed (Devas v. Yenables, 
8 Bmg. N. C. 508 ; Gibson v. Muskett, 4 M. and 
G. 170). A payment before the delivery of the 
goods would, in the absence of an express usage or 
bargain, be open to suspicion (see Bishop v. Craw- 
shay, 8 B. and C. 418). If there be not bona fides 
in the party paying, the section does not ^>ply) 
mere payment not being a contract, dealing or 
transaction (Turouand v. Vanderplank, 10 M. and 
W. 180). 

Executions^Bona^ fides.'—li is to be remarked 
that the above ISSrd section makes a diflerence in 
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favour of executions against the laudy for it enacts 
that all executions against the land of any bankrupt 
bona Jlde executed by seizure (merely) shall be^ 
valid) whilst as to personal property a seiaure and 
sale are necessary. With reference to executions, 
bona Jidei means honaJUlea on the part of the execu- 
tion creditor (Belcher y. Magnay, 12 M. and W. 
102). The old doctrine of relation applies to all 
executions, until there is a change of property by 
the sale (Hutton y. Cooper, 6 Exch. 159 ; 20 L. J. 
123, Ex). And where the sale took place in lots, 
and deposits were paid on each lot, but Before the 
goods were separated firom the bulk a fiat issued, 
the sale was held to be only inchoate, and the 
assignees to be entiUed (Ward v. Dalton, 7 C. B. 
648). An execution creditor, to be safe, ought in 
all cases of executions against traders, to require an 
immediate sale. Any transaction being a firaudulent 
preference will still be invalid; and even a sale 
upon a warrant of attorney, or cognpvit or judge's 
order, given by way ^ of firaudulent preference (see 
see. 135), will be liable to be defeated by a prior 
act of banL uptcy without notice; not by virtue of 
express enactment in this section, but by being 
excluded firom the affirmative protection in the 
first part of the section (see sec. 184 : judgment in 
Whitmore v. Green, 18 M. and W. 114 ; Garland v. 
Carlisle, 8 M. and W. 152). As to the effect of a 
second execution when the first is rendered void, 
see Congreve v. Evetts, 10 Exch. Rep. 298 ; Gra- 
ham V. Witherby (7 Q. B. 491) ; in which case, 
it is to be observed, it was the fiat, and not a pre- 
vious act of bankruptcy, that was relied on, as 
vesting the tide in the assignees. In Lackington v. 
Elliott (7 M. and G. 538), it was .discussed, and not 
decided, whether' a distress was a transaction within 
2 & 8 Vic. c. 29. Semble^ it would be an attachment 
(i6.). As to receipts and myments by a servant 
in the way of business, afterW act of bankruptcy 
committ^ by his master (se^^ynaston v. Crouch, 
14 M. and W. 266). A fiat was held to be issued 
under 1 & 2 Wm^ 4, c. 56, s. 12, when delivered to 
the petitioning creditor, or some one on his behalf; 
but under 5 & 6 Vic. c 122, the time of issuing was 
when it left the custody of the secretary of bank- 
rupts, as when a country fiat was posted (Freeman 
V. Whitaker, 4 Exch. 834; 19 L. J. ^51, Exch. ; 
Hemaman v. Coryton, 5 Exch. 453 ; 19 L. J. 353, 
Exch.). By analogy to these decisions, it would 
seem that a petition must be actually filed, and not 
merely placed in the registrar's hands, in accordance 
with rule 8. The notice may be general that the 
trader has committed an act of bankruptcy (Udall v. 
Walton, 14 M. and W. 254) ; but it must be of an 
act of baiikruptcy,' not of a mere step towards it, 
which may or may not result in an act of bank- 



ruptcy, nor. even of an intention to commit an act 
of bankruptcy (Exp. Hallifkx, 2 M., D. and D. 544). 
Thus notice that a trader had filed a petition under 
see. 76 would be sufficient ; but not merely that he 
had signed it. (see Conway v. Kali, 1 C. B. 648 ; 
FoUett V. Hoppe, 5 C. B. 226). So notice of a 
docket having been strack was not sufficient' 
(Hocking v". Aeraman, 12 M. and W. 170). But 
notice of the specific act is not essential ; thus, a 
letter firom the bankrupt that he had committed 
several acts of bankruptcy would be sufficient 
notice (Udall v. Walton, nqn-a). It may be given 
to the attorney in the cause (Rothwell v. Timbrell, 
1 Dowl. K. S. 77^) ; but not to the sheriff or his 
officer (Ramsay ^. Eaton, 10 M. and W. 22), nor 
to a mere clerk in the attorney's office (Pike y. 
Stephens, 12 Q. B. 465 : 17 L. J. 282, Q. B.). 
Without some ground for inferring that a derk 
engaged in the cause, and recdvmg a notice, 
communicated it to his principal, the notice to Him 
would be insufficient (see Pennell v. Stephens, 
7 C. B. 987). In that case two of the learned 
judges intimated a doubt whether the notice ought 
not to be given. to the creditor himself. Notice- 
means actual knowledge, or wilfully abstaining firom 
acquiring such knowledge. Thus a letter delivered 
at the office of the creditor's attorney would not 
operate until read, unless there was a wDfiil abstain- 
ing firom reading it (Bird v. Bass, 6 M. and G. 148). 
Notice to one of two co-plaintiffs is primd facie notice 
to both (Edwards v. Coc^r, 11 Q. B. 83), and per 
Coleridge, J., it would bc^ notice to both, even 
though the other was proved to have been ignorant 
of it (Jh). In Fawcett v. Feame (6 Q. B. 20), the 
purchaser firom the sheriff was held not protected by 
reason of having notice, although the execution 
creditor had none, and the execution would have 
been valid against the assignees. But in Green v. 
Steere (1 Q. B. 710), it was said, that the knowledge 
or ignorance of the person who actually, not con- 
struQitively, deals mth the bankrupt, as to any prior 
act of bankruptcy, is the material question: and 
this is more in accordance with the statute. Fawcett 
V. Fearne must tiierefore not be implicitly relied on 
as to this point, especially as the judgment may be 
supported on another ground (See 1 Smith's Lead. 
Cas. 237) A notice V >dfe solicitor8*of certain of 
the traders' creditors, who afterwards prosecute a 
petition for an aiyudication is sufficient (Hope v. 
Meek, 10 Exch. Rep. 829). 

Purchase wUh notice of act of bankruptcy not tm- 
peachable unless there be an adjudication within twelve 
months.— The 134 sec. of the Consolidation Act, 
contains an important clause, being similar, to that 
in 6 Geo. 4, c. 16, b. 86, by which a person pur- 
chasing bona fide for consideration, though having 



860 



THE LAW CHBONIGLE. 



[Mat 1, 18&6. 



notice of an act of bankraptcy, will be safe after 
twelve months. At least, sach is the general 
opinion ; but the point is not without some doubt. 
The section enacts that ^*no purchase firom any 
bankrupt bona fide and for valuable consideration, 
where the purchaser had notice at the time of such 
purchase of an act of bankruptcy by such bankrupt 
committed,. shall be impeached by reason thereof, 
unless a fiat or petition for acyudication of bank- 
ruptcy shall have been sued out or filed within 
twelve months after such act of bankruptcy. This 
section refers to purchasers alone, but it may well 
be doubted whether, inasmuch by sec. 88 no person 
can be made a bankn:q[>t after twelve months firom 
the act of bankruptcy, the title of the assignees 
could, in any case, be carried back to a more remote 
act of bankruptcy even with notice. If an act of 
bankruptcy necessarily mean that upon which a 
man can be made a bankrupt, the lapse of time 
would purge the act of its character, which, ordi- 
narily speaking, cannot be done. The 21 Jae. 1, c. 
19, s. 14, enacted that no purchaser for good and 
valuable consideration should be affected by an act 
of bankruptcy, unless the vendor should become a 
bankrupt within five years ; but it was held that the 
lapse of eight years did not protect the -assignment 
where the purchaser had notice (Montford v. Ponten, 
1 Mont. 79, affirmed on appeal by Lord Lyndhurst). 
The point now raised is distinguishable firom this 
decision. The enactment of James was merely to 
narrow the doctrine of relation, which injured inno- 
cent parties ; whereas no one with notice of the act 
of bankruptcy could complain that the rule of law 
pressed hard upon him. It did not destroy any of 
the consequences of the act to the party committing 
it, but only lopped off some of its harsh consequen- 
ces to others. The 88th section destroys oXL the 
consequences of the act to the party committing it- 
lie can in no way be affected by it ; and it can have 
no eficct upon third parties. If this be correct, no 
transaction will be invalidated by reason of an act 
of bankruptcy, unless a fiat issues within twelve 
months. Where A., in 1828, conveyed the whole 
of his property to trustees in trust, to sell and pay 
his creditors, and in 1830 the trustees sold part 'of 
the estate to B., and A. joined with the trustees in 
conveyance to B., and in 1888 B. sold the pur- 
chased premises to D., who objected to his title on 
the ground that the conveyance of 1828 was an act 
of bankruptcy, but no conunisdon had issued upon 
it ; it was held, that the conveyance to B. was pro- 
tected by 6 Geo. 4. c. 16, s. 86 (Earl Granville v. 
Danvers, 7 Sim. 121). 



Wabbants of Attobmkt, Gogmoyiib and Judgis' 
Obdebs. 

WarramU of attorney jrc. wUkin two months oj 
hankrvptcy.— By sec 185 of the Consolidation Act 
warrants of attorney in personal actions (which 
does not extend to c|jectments, Doe v. Kingston, 
1 DowL N. S. 268), cognovit and judges order given 
within two months of the fiUng of the petition for 
acyudication are void. The section enacts that 
*' every warrant of attorney to confess judgment m 
any personal action, given by any bankrupt after 
the commencement of this act, and within two 
months of the. ^filing of a petition for acyudication 
of bankruptcy by or against such bankrupt, and 
being for or in respect of (wholly or in part) an 
antecedent debt or money demand, add evezy 
cognovit actionem or consent to a judge's order fbr 
judgment given by any bankrupt, at any time after 
the commencement of this act, and within two 
months of the filing of any such petition in any 
action commenced by collusion with the bankrupt, 
and not adversely, or purporting to have been given 
in an action, but having been in fiiet given before 
the commencement of any action against the bank- 
rupt, such bankrupt being unable to meet his 
engagements at the time of giving such warrant of 
attorney, cof^vit actionem, or consent (as the case 
may be) Aall be deemed and taken to be nuU and 
void, whether the same shall have been given by 
such bankrupt in contemplation of bankruptcy or 
not." 

Warrants of attorney and cognovits to he fiUd 
wiOiin tioenty-one days.—Sec. 186, requires wansnta 
of attorney in personcd actions, and also cognovits 
to be filed within twenty-one days after the ezeen- 
tion thereof, together with an affidavit of due 
execution, and this is so though judgment be 
entered up with the twenty-one days (Acramaa t. 
Hemaman, 20 Law Joum. Q. B. 856). Hie 
following is the ckuse: ^'That if after the com- 
mencement of this act any warrant of attorney to 
confess judgment in any personal aetioii, or any 
cognovit actionem, in any personal action, aball 
have been given by any such trader, and such 
warrant of attorney or cognovit actionem, or a tme 
copy thereof, shall not have been filed with the 
officer acting as clerk of the docketo and judgments 
in the Court of Queen's Bench within twenty-one 
di^ next after the execution thereof inmanner and 
form provided by an act passed in the third year of 
the reign of his late Migesty King George the 
Fourth, intituled * An Act for Preventing Frauds 
upon Creditors by Secret Warrants of Attorney to 
confess Judgment,' every such warrant of attorney 
an4 cognovit actionem shall be deemed fiwodolent, 
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null, and void, to all intents and purposes whatever : 
and if any snch warrant of attorney or cognovit 
actionem which shall be so filed as aforesaid shall 
have been given subject to any defeasance or condi- 
tion, such defeasance or condition shall be written 
on the same paper or parchment on which such 
warrant of attorney or cognovit actionem shall be 
written, before the time when the' same or a copy 
thereof respectively shall be filed, otherwise such 
warrant of attorney or cognovit actionem shall be 
null and void to all intents and purposes whatever.*^ 
The non-observance of the above enactments does 
not render the warrrant of attorney, cognovit or 
judge's order void as against the trader himself, 
but only as against his assignees, in case of bank- 
raptcy (Bryan v. Child, 6 Ezch. 369 ; 19 L. J. 264, 
Exch.). As against the assignees, however, the 
judgment and execution are void, even though 
completed by sale by the sheriff to the execution, 
creditor before the act of bankruptcy ; and they may 
maintain money had and received against the execu- 
tion creditor for the appraised value (Bittleston v. 
Cooper, U M. and W. 899 ; Biffin v. Yorke, 5 M. 
and a. 428). 

Judges^ orders obtained by consent to he filed. — The 
above provisions are extended to judges* orders 
in personal actions made by consent, authorising a 
judgment. This is by section 137 of the Con- 
solidation Act which enacts that ^^ every judge's 
order made by consent given after the commence- 
ment of this act by any such trader defendant in 
any personal action, and whereby the plaintiff in 
such action shall be authorised forthwith after the 
making of such order, or at any future time, to sign 
or enter up judgment, or to issue or take out execu- 
tion in such action, and whether such order shall 
be made subject to any defeasance or condition or 
not, in case the action in which such order shall be 
made shall be in the Court ot Queen's Bench, or 
in case the action wherein the same is made shall be 
in any other court, a true copy of such order shall, 
together with an affidavit of the time of snch consent 
being given, and a description of the residence and 
oceupation of the defendant, be filed with the officer 
acting as clerk of the docquets and judgments in the 
said Court of Queen's Bench within twenty-one days 
after the making of such order, in like manner as a 
warrant of attorney in any personal action and a 
cognovit actionem given by any defendant in any 
personal action, or copies thereof and affidavits of 
the execution thereof respectively, may be filed with 
the said derk witiiin the space of twenty-one days 
after such warrant of attorney or cognovit actionem 
shall have been executed, otherwise such judge's 
order, and any judgment signed or entered up 
thereon, and any execution issued or taken out on 



such judgment shall be null and void to all intents 
and purposes whatever ; and the provisions respec- 
tively contained in the said act passed inv the third 
year of the reign of his late Miyesty King GSeorge 
the Fourth, intituled "An Act for preventing 
Frauds upon Creditors by secret Warrants of At- 
torney to confess Judgment," and in an act passed 
in the parliament holden in the sixth and seventh 
years of the reign of her Mi^esty, intituled *^ An 
Act to enlarge the Provisions of an Act fbr pre- 
venting Frauds upon Creditors by secret Warrants 
of Attorney to confess Judgment," for liberty to file 
warrants of attorney and cognovits actionem, or 
copies thereof, with the derk of the docquets and 
judgments, and fiff the said derk to make certain 
entries and search in relation thereto, and for 
entering satisfiiction thereon, and for fees for search 
and filing and taking office copies, shall extend and 
be applicable to every such judge's order, in like 
manner as to warrants of attorney and cognovits 
actionem mentioned in the said acts." 

There are a few more matters relating to the 
assignees which it will be desirable to notice in this 
place. 

AcitONB AND Sums BT ASSIGKBBS 

Assignees may institute or defend actions or suits, and 
compound for d^ts due to tft< estate or rrfer to arhitra* 
tion, — Formerly the assignees might have rightly 
commenced or defended an-action without obtaining 
the consent of creditors ; they should indeed for 
their own safety have obtained sndi consent before 
instituting a suit in equity, but though required by 
statute, it was hdd that the defendant could not 
set up the want of such consent But the words in 
the Consolidation Act are much stronger than those 
in the former acts, and they expressly extend to the 
defence of suits as well as to the prosecution and 
defence of actions, and require the leave of the 
commissioner and not merely of the crediton. The 
15Srd sect, enacts that " the assignees, tciihihe leave 
of th& Court first obtained, rxpon application to such 
court, but 7u>t otherwise, may commence, prosecute, 
or defend any action at law or suit in equity which 
(he bankrupt might have commenced and prosecuted or 
defended, and in such case the costs to which they 
may be put in respect of such suit or action shall be 
allowed out of the proceeds of the estate and effects 
of the bankrupt ; and with like leave of the court, 
after notice to such creditors, and suliject to such 
condition (if any) as to obtaining the consent of cre- 
ditors, or any proportion of them, as the court shall 
think fit to direct, the assignees may take such 
reasonable part of any debts due to the bankrupt's 
estate as may by composition be gotten, or may give 
time or take security for the payment of such debts, 
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and may submit to arbitration any difference or die-* 
pute between the assignees and any other person for 
or on account or by reason of anything relating to 
the estate and effects of the bankrupt." With 
respect to actions and suits, the section speaks of 
those only which the bankrupt might hare prose-^ 
<iuted or defended. As to arbitrations, the 154th 
sec. provides that "if the assignees shall agree in 
manner aforesaid to refer any matter in dispute to 
arbitration, such agreement of reference may be 
made a rule of any of her Msgesty^s superior courts 
of law at Westminster, whether such agreement 
contain a clause to that effect or not.'* The 15 & 16 
Vic. c. 76, 8. 142, provides " that the bankruptcy of 
the plaintiff in any action which the assignees may 
maintain for the benefit of the creditors shall not be 
be pleaded in bar to such action, unless the assignees 
shall decline to continue, and give security for the 
costs thereof, upon a judge's order to be obtained 
for that purpose, within such reasonable time as the 
judge may order, but the proceedings may be stayed 
until such election is made ; and in case the as- 
signees neglect or refuse to continue the action, and 
give such security within the time limited by the 
order, the defendant may, within eight days after 
such neglect or refusal plead the bankruptcy." 

Non-ahatement of actions and suits }/ff deaOi ^or 
removal of assignees, — By sec. 167 of the Cons(^ida- 
tion Act, "whenever an assignee shall die or be 
removed, or a new assignee shall be chosen, no 
action at law or suit in equity shall be thereby 
abated, but the court in which any action or suit is 
depending may, upon the suggestion of such death 
or remo al and new choice, allow the name of the 
surviving or new assignee to be substituted in the 
place of the former ; and such aation or suit shall 
be prosecuted in the name or names of the said 
surviving or new assignee or assignees^ in the same 
ma^er as if he had originally coipmenced the 
same." By the 15 & 16 Vic. c. 86, s. 52, in the 
case of the abatement of a suit, an order may be 
made which is to have the effect of a bill of revivor 
(see 20 Law Hm. Rep. 231; 6 Law Stud. Mag. 
N. S. 89—92 ; 1 Chron. 332, 451). 

Assignees commencing action before time to dispute 
bankruptcy has expired^ the debtor may pay money 
into court. — By sec. 158 of the Consolidation Act, 
^^if the assignees commence any action or suit for 
any money due to the bankrupt's estate before the 
time allowed for the bankrupt to dispute the bank- 
ruptcy shall have elapsed, tiie defendant may after 
notice to the assignees, pay the same or any part 
tJiereof into cottrt, and all pi^eedings with respect 
thereto are thereupon to be stayed until such time 
shall have elapsed ; and if within thai time the bank- 
rupt have not commenced such' action ^ suit, or other 



proceeding as allowed by this act, and prosecuted 
the same vtdth due diligence, the money is to be paid 
out of court to the official assignee, but otherwiBC 
must abide the event of such action, suit, or other 
proceeding, and upon such event shall be paid out 
of court, either to the official assignee or tl^e person 
adjudged bankrupt, as the court may direct; and 
after such payment o^ money so made into court 
the bankrupt cannot proceed against the defendant 
for recovery of the same money." 

If adjudication annulled persons from whom the 
assignees have recovered^ or who liave bond Jidepftid 
the assignees are discharged from any claims by the 
bankrupt.— By sec. 155 of the Consolidation Act, 
'^all persons firom whom the assignees .shall have 
recovered any real or personal estate, either by 
judgment or decree, are hereby discharged, in case 
the fiat be afterwards superseded, or the adyndica- 
tion of bankruptcy, or petition for adjudication, 
be afterwards annulled or dismissed, firom all 
demands which may thereafter be made in respect 
of the same by the person against whom such 
adjudication was made, and all persons claiming 
imder him; and all persons who shall, without 
action or suit, bona. fide deliver up possession uf 
any real or personal estate to the assignees, or pay 
any debt claimed by them, are hereby discharged 
firom all claim of any such person as aforesaid in res- 
pect of the same, or any person claiming imder him, 
provided the persons so delivering up any real or 
personal estate, or paying any debt, shall not have 
had notice of an action, suit or other proceeding to 
dispute or annul the fiat or adjudication or petition 
for adjudication^ and such action, suit, or other pro- 
ceeding shall not have been conmienced and prose- 
cuted %vithin the time and in manner allowed by 
this act." In Smallcombe v. Olivier (13 M. and W. 
77), the effect of superseding or annulling the fiat 
for other than the want of legal requisites, was 
elaborately argued, and it was decided, in opposition 
to various dicta of Lord EldOn, that all acts done 
during the existence of the fiat were valid, and 
consequentiy debts, &c., paid to the asagnees could 
not be recovered by the trader. According to that 
case, therefore, the notice specified in the proviso 
would be immaterial, where the annulment was on 
such ground. 

If assignees commence an action or suit before the 
time allowed to dispute has expired^ the debtor to the 
estate may pay Uie money into court, — By sec. 158 of 
the Consolidation Act, *' if the assignees commence 
any action or suit for any money due to the bank- 
rupt's estate before the time allowed for the 
bankrupt to dispute the bankruptcy shall have 
' elapsed, any defendant in any such action or suit 
shdl be entitled, after notice given to the assignees, 
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to pay the Biine or any part thereof into the court 
in which sneh action or anit ia hrooght, and all pro- 
ceedings with respect to the money so paid into 
eonrt shall thereupon he stayed until such time shall 
have elapsed ; and if wilhin that time the hankmpt 
ahall not haye commenced such action, suit, or other 
proceeding as allowed hy this act, and prosecuted 
the same with due diligence, the money- shall be 
paid but of court to the official assignee, but other- 
wise shall abide the event of such action, tfuit, or 
other proceeding, and upon such event shall be paid 
out of court, either to the official assignee or the 
person adjudged bankrupt, as the court shall direct ; 
and after such payment of money so made into court 
it shall not be lawful for the person so ac^udged 
bankrupt to proceed against the defendant for re- 
covery of the same money/* 

Evidemce in actions and tuits by and against assign 
nees. — There are some provisions in ihe Consolida- 
tion Act as to evid^ce in actipus and suits by and 
against the assignees, which will require to be noticed 
in this place. 

Gazette evidence agaUut bankrupt and his dehtora if 
atgudieaH&n not disputed, — By sec 238 of the Con- 
solidation Act (as affected by the 17 «c 18 Vic. e. 119, 
stated 1 Chron. p. 262) *^ if the bankrupt do not 
within a eertain ^ime effectually proceed to dispute 
the acQudication, the Oazetts containing the ad- 
vertisement of the bankruptcy will be eonclusii}e 
evidence in aU cases as against the bankrupt, and in 
all actions or suits by the asognees for aidy debt or 
demand ybr which such bankrupt might have sus- 
tained any action or suit if he had not been acjjudged 
a bankrupt, that such person so ac^udged bankrupt 
became a bankrupt before the date and filing of the 
petition for a^udication, and that such petition was 
filed on the day on which the same is stated in the 
OazeOe to bear date.'* The foUowing is the enact- 
ment, as modified, in full :— '* if the bankrupt shall 
not Qf he were within the United Kingdom at the 
date of the a^udication), within two calendar 
months after the advertisement of the bankruptcy 
in the London Oazetle, or (if he were in any other 
part of Europe at the date of the acyudication) 
within three months after such advertisement, or 
0f he were elsewhere at the date of the acyudication) 
within twelve months after such advertisement, 
. have eommenced an action, suit, or other proceed- 
ings to dispute or annul the fiat, or the petition for 
abjudication, and shall not have prosecuted the 
same with due diligence and with effect, the Oastette 
containing such advertisement shall be conclusive 
evidence in all cases as against such bankrupt, and 
in aU actions at law or suits in equity brought by 
the asngnees for any debt or demand for which 
such bankrupt might have sustained any action or 



suit had he not been A^J^^S^ bankrupt, that such 
person so acyudged bankrupt became a bankrupt 
before the date and suing forth of such fiat, or 
before the date and filing of the petition for ad- 
judication, and that such fiat ^as sued forth, or 
such petition filed, pn the day pn which the same 
is stated in the Gazette to bear date. This provision 
is imperative, and after the time specified the bank- 
rupt cannot question the acyudication, either in the 
court of justices or by petition to the Lord Chan- 
cellor, or in any other way. The commencement of 
the action or suit will be the suing out the writ, the 
commencement «f the proceeding by petition will 
be the presenting of the petition, although it may 
stand over, at the suggestion of the court (see exp. 
Thorold, 8 M., D. and D. 285 ; 1 Phill. 289 ; exp. 
Yeysey, 8 M., D. & D. 426). As, for instance, 
where a petition to annul a joint fiat presented Hy 
one of the defendants, stood over for service on 
thfe other, although it was only sought to annul the 
fiat as regarded the petitioner (ezp. Yeysey). 
It must be an action which the bankrupt could have 
brought h#d no bankruptcy. intervened (see Kitch- 
ener V. Fewer, 8 Ad. and £. 282 ; Alsager v. 
Close, 18 M. and W. 576); and therefore this 
section is not applicable in actions where the 
bankruptcy giyes rise to the right of action, as in 
cases of firaudulent preference (/(.). Trover and 
detinue are both within this section. In an indict- 
ment against the bankrupt and others, the Gazette 
is only evidence against the bankrupt, and it is 
necessary to prove, as a condition precedent to 
putting it in, that the bankrupt has not taken the 
steps mentioned.' The question of the sufficiency of 
such preliminary evidence is one of law for the 
judge to decide. The production by the registrar 
of the court of the books containing the entries and 
minutes of the proceedings relative to the bank- 
ruptcy, and the absence therein, of all reference 
of any such step having been taken by the bankrupt, 
together with the evidence of the solicitor to the 
fiat, that he had no knowledge of any action having 
been brought to dispute the fiat, was held sufficient 
(R. V. Hujis, 4 Cox's C. C. 140). The Isle of 
Man is not witiiin the United Kingdom, and a 
person residing, there has, three months within 
which he may contest the vafidity of the adiudica- 
tion (Davison v. Fanner, 6 Exch. 242). 

No proof required €U trial at law of requisites to 
support adjudicaHon.—-^j sec. 284, in certain actions 
by or against any person acting under the bank- 
ruptcy, no proof is to be required at the trial of the 
petitioning creditor's debt, trading or act of bank- 
ruptoy, unless notice disputing the same be given 
at a specified time (see particularly, 1 Law Chron. 
181, 182). «^ That in any action, other than an 
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action brought by the assignees for any debt or 
demand for which the bankrupt might have sus- 
tained an action had he not been adjudged bankrupt, 
and whether at the suit of or against the assignees, 
or against any person acting imder the warrant 
of the court, for anything done under such warrant, 
no proof shall be required, at the trial, of the peti- 
tioning creditor's debt, or of the trading or act of 
bankruptcy respectively, imless the other party in 
such action shall, if defendant at or before pleading, 
and if plaintiff before issue joined, give notice in 
writing to such assignees or other person that he 
intends to dispute some and which of such matters ; 
and in case such notice shall have been given, if 
such assignees or other person shall prove the 
matter so disputed, or the other party admit the 
same, the judge before whom the cause shall be 
tried may (if he think fit) grant a certificate of such 
proof or admission; and such assignees or other 
person shall be entitled to the costs occasioned by 
such notice, and such costs shall, if such assignees 
or other person shall obtain a verdict, be added 
to the costs, and if the other party shall obtain a 
verdict shall be deducted from the costs which such 
other party would otherwise be entitled to receive 
from such I assignees or other person.'' The above 
section does not apply to a fcigticd issue, or semble, 
to an issue under sec. 15 (Lott v. Melville,^ M. and 
G. 40). Where the assigneei are plaintiffs at 
common law, there must be a plea denying their 
title as well as a notice (Buckton v. Frost, 8 A. 
and E. 845. When given by a defendant, it is not 
considered as a part of his case at the trial, but he 
may prove the service of it, as soon as the assignees 
attempt to make out a prima facie case, by producing 
the fiat &c. (De Charme v. Waine, 2 Camp. 824). 
The notice must specify what part of the proceedings 
the defendant disputes ; a notice of intention to dis- 
pute " the bankruptcy " being too general (Trimley 
V. Uwins, 6 B. and C. 537). And the proof is 
strictly limited by the notice, so that, on a notice to 
dispute the act of bankruptcy, it is not necessary to 
prove a trading or petitioning creditor's debt (Porter 
V. Walker, 1 AL and G. 686). If the notice be of 
an intention to dispute the act of bankruptcy only, 
and depositions are read to prove the trading and 
petitioning creditor's debt, this does not put the 
whole proceedings in evidence ; if the opposite party 
wish to inspect other depositions, he must call for 
them as part of his case (Bluck v. Thorn, 4 Camp. 
191 ; Whitfield v. Alan, 2 C. and K. 1015). The 
certificate must be granted by the Judge before whom 
the cause is tried. 

No proof required at hearing in equity to support 
requisites, — ^A similar provision is made with regard 
to suits in equity (sec ante, pp. 92, 93) by sec. 286, 



which enacts that " in all suits in equity by or against 
assignees (except suits by assignees for a debt or 
demand for which the bankrupt might have sued, 
which are provided for by sec. 233, supra)j no proof 
shall be required at the hearing, of the petitioning 
creditor's debt, or of the trading, or act of bank- 
ruptcy, as against any parties in such suit, except 
such parties as shall, within ten days after [the cause 
is at issue, 1 Chron. 92], rejoinder [there is now no 
rejoinder in equity], give notice in writing to the 
assignees of his or their intention to -dispute some and 
which of such matters (Bell v. Tinney, 4 Madd. 372 ; 
2 Glyn and Jam. 245 ; Bevan v. Lewis, 1 Sim. 
376)." 

Proceedings in bankruptcy purporting to be sealed, 
receivable in evidence. — By sec. 236, ^'any fiat, 
petition for abjudication of bankruptcy, abjudication 
of bankrupicy, petition for arrangement between a 
debtor and his creditors, assignment, appointment 
of assignees, certificate, deposition, or other pro- 
ceeding or order in bankruptcy, or imder any such 
petition for arrangement, appearing to be sealed 
with the seal of the court, or any writing purport- 
ing to be a copy of any such document, and pur- 
porting to be so sealed, shall at all times, and on 
behalf of all persons,* and whether for the purposes 
of this act or othenvise, be admitted in all courts 
whatever as evidence of such documents respec- 
tively, and of such proceeding^ and orders having 
respectively taken place or been made, and be 
deemed respectively records of the court, without 
any further proof thereof, and no such document or 
copy shall be receivable in evidence unless the 
same appear to be so sealed, except where otherwise 
in this act specially provided: provided always, 
that all fiats and proceedings under the same which 
may have been entered of record before the passing 
of the act passed in the Parliament holden in the 
second and third years of the reign of his late 
Majesty King William the Fourth, intituled "An 
Act to amend the Laws relating to Bankrupts," or 
purporting to have been sealed before the com- 
mencement of this act with the seal of the Court of 
Bankruptcy theretofore in use, or a writing pur- 
porting to be a copy of any such document, and 
purporting to have been so sealed, shall and may 
upon the production thereof, and in the case of any 
fiat or proceedings entered of record before the 
passing of the last-mentioned act, with the certifi- 
cate thereon, purporting to be signed by the person 
duly authorised to enter proceeding^ in bankruptcy, 
or by his deputy, be received as evidence of the 
same, and of the same having been duly entered of 
record, and of such proceedings having respectively 
taken place, anything hereinbefore contained not- 
withstanding." 
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Judicial notice of signature of comvmdoner or re*' 
gistrar^ and seal of coicr^— By sec. 237, " all courts, 
judges, justices, and persons judicially acting, and 
other officers, sh&ll talre judicial notice of the signa- 
ture of any commissioner or registrar of the court, 
and of the seal of the court, suhscrihed or attached 
to any jndicial or official proceeding or document to 
he made or signed under the provisions of this act.*' 

Evidence of declaration of insolvency, — By $ec. 
238, " a copy of a declaration of insolyency under 
this act,. purporting to he certified hy the lord 
chancellor's secretary of bankrupts [office abolished, 
1 Chron. 8], or any of his clerks as a true copy, 
shall he receiyed as evidence of such declaration 
having been filed." By 16 & 16 Vic. c. 77, s. 6, 
this is to be certified by the chief registrar or any 
of his clerks. 

Copy of petition jv, under ike English or India 
Insolvent Debtors Act to be admitted in evidence, — ^By 
sec. 239, " a copy of any petition filed in the court 
for the relief of insolvent, debtors m England, or in 
any court for relief qf insolvent debtors at Calcutta, 
Madras, Bombay, or at the settlement of Prince of 
Wales Islaud, Singapore, and Malacca, and of any 
vesting order, schedule, order of abjudication, and 
other orders and proceedings, purporting to be 
signed by the officer in whose custody the same 
shall be, or his deputy, certifying the same to be a 
true copy of such petition, vesting order, schedule, 
order of adjudication or other order or proceeding, 
and appearing to be sealed with the seal of such 
court, shall at all times be admitted under this aet 
as sufficient evidence of the same, and of such pro- 
ceedings respectively having taken place, without any 
other proof whatever g^ven of the same." 

Advertisements^ when evidence: — By sec. 240, *' a 
copy of the London Gazette and of any newspaper 
containing any such advertisement as is by this act 
directed or authorised to be made therein respec- 
tively shall be evidence of any matter therein con- 
tained, and of which notice is by this act directed 
or authorised to be given by such advertisement ; 
and all proceedings or notices required by this 
act to be inserted in the London Gazette shall be 
marked with the seal of the court from which such 
proceedings or notices shall be issued and certified 
by one of the registrars of the said court." 

Provisions of evidence act to be applicable to bank- 
ruptcy matters, — ^By sec. 241, "the provisions of 
an act passed in the Parliament holden in the sixth 
and seventh years of the reign of her present 
Majesty, intiti. ^ *'An Act for improving the 
Law of Evidence," shall be applicable to any 
matter or proceeding in prosecution under the 
provisions of this act, and to any matter, question. 



or inquiry, arising in any court of law or equity out 
of or consequent upon any such matter or pro- 
ceeding." The 14 & 15 Vic. c. 99, and 16 & 17 
Vic. c. 83, have carried the law of evidence still 
further. 

Dea^ of witness — Depositions evidence, — By sec. 
242 " in the event of the death of any witness 
deposing to the petitioning creditor's debt, trading, 
or act of bankruptcy, under any bankruptcy hereto- 
fore or hereafter, or imder any petition for arrange- 
ment, the deposition of any such deceased witness, 
purporting to be sealed with the seal of the court, or 
a copy thereof purporting to be so sealed, shall in all 
eases be received as evidence of the matters therein 
respectively contained." 

Limitation of actions — General issue, — By sec. 169, 
(« every action brought against any person for any- 
thing done in pursuance of this act shall be com- 
menced within three months next after the fact 
committed; and the defendant in any such action 
may plead the general issue, and give this act and 
the special matter in evidence at the trial, and that 
the same was done by authority of this act ; . and if 
it shall appear so to have been done, or that such 
action was commenced after the time limited as 
aforesaid for bringing the same, the jury shall find 
for the defendant ; and if there be a verdict for the 
defendant, ot if the plaintiff shall be non-suited, 
or discontinue his action or suit after appearance 
thereto, or if upon demiurrer judgment shall he 
given against the plaintiff, the defendant shall 
receive such full and reasonable indemnity as to 
all costs, charges, and expenses incurred in and 
about any such action as shall be taxed by the 
proper officer in that behalf, subject to be reviewed 
in like manner and by the same authority as any 
other taxation of costs by such officer." This will 
not include actions against the assignees, either 
official or general, in respect of the property of 
the bahkrupt, for they are considered to act' by 
virtue of the authority flowing from the right of 
property, not of any special authority under the 
act (see Knight v. Turquand, 2 M. and W. 101). 
Thus an action against them for improperly 
entering the premises of a third person to seize 
the bankrupt's goods, would not be within this 
section (Edge v. Parker, 8 B. and C. 697), or 
for seizing the goods of a third party upon the 
premises of the bankrupt (Carruthers v. Payne, 
6 Bing. 270). The meaning of the words *Mn 
pursuance of the act," is, if the person bond fide 
believes that he is acting under the statute. 
The apparent diflSerence in some of the decisions 
will be reconciled by examining the particular 
circumstances. The absence of all reasonable 
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gnmndl finr mich a belief woidd of eonne be an 
ingrie^eiit In deteimiiiixig^that there was no bona 
fide belief (Booth t. Clire, 20 L. J., C. B. 160 ; 
Horn Y. T^mborough, 8 Ezch. 846). 



EDUCATION OF ARTICLED CLERKS, 
(ante, p. 826—828). 



Gentlemen,— If yonr doobta ai to the inaertioa in 
yoor last nnmber of the eommnnieation pf **An 
Articled Clerk " under this head, bad only aanmied 
a mere decided form before conngning the manu- 
■cript to type, and you bad aeted upon what I think 
■honld haye been your original determination, not 
to have wnt forth to the world sneh a specimen of 
the yiews and feelingi of articled dcrka, lome, at 
leasts of your readers would hare been rdieyed of 
what it ia impowible not to feel on reading it, aa 
weU as spared the perusal of a eontribotioii not 
likely to raise articled clerks in the estima^on of 
the public. Judging from your correspondent's, 
assertions, and representationa, it would appear that 
the present race of articled clerks are fiff more 
soHcitous of studying the appendages, and the 
choicest and pleasantest situations of their offices, 
and the readiest means of avoiding the peifonnance 
of what they consider the drudgery of their duties, 
(but in reiUty as essential to leam as any other 
part of their business) combined with an undue 
iqppredation of, and regard for, their own, particular 
and valuable selves, to{;ether with extensiye ideaa 
of the kind and benignant interest which they 
imagine «houl4 be exhibited for them and their 
seryices, than of acquiring a perfect knowledge of 
that pro^ssion on the -proper, intimate, and prac- 
tical a^tMmtance of which the interests iS so 
many individuals depend. I consider it quite dear 
that an impression of this kind tends very mudi 
to lower artided derlu in their professional fCofus. 
For my own part, I- am cardess as to what extent 
these notions are entertained by your correspondent, 
and a few others doubtless possessing a similar, 
inaptitude to his for learning their profession, and 
I would say, let them ei\joy such nodons in peace. 
But that which I most deare to protest against, 
is the thought, conveyed by your correspondent's 
remarks, that aU artided clerks are wflnyip^^ iiy 
these fancied grievances and wrongs, and that aU 
possess the unenyiable feelings given uttjerance to, 
by him in your pages : no doubt there may be 
a portion who think in this way, Imt I do not 
suppose I am wrong in saying that jthe minority 
would join me in deprecating what he has written, 
and in raising one common voice to condemn the 
ui^ust imputations cast upon attorneys, a body of 
jnen who (of comse with some exceptions, and 



to what body I would aak are there not these 
exceptions) are an honour to the profossion to 
which they belong ; and I verily believe there will 
not be found among the entire dass of artided 
derks many to respond to the spirit of his eom- 
mnnieation, indeed so very apparent is the utter 
worthlessness of the sentiments and fedinga ex- 
pressed, that had it not been for your note 1 should 
really have thought yon had given publidt^ to it, 
mprdy for the purpose of exposing the writer to 
mt ridicule and contempt he so richly meiita. It 
is not at all probable that you will be called iqpoa 
to insert rgdnders on the score of the absurd 
and groundless duogea bioui^t against sdidtors, 
as they are too palpably untrue to cause more than 
a fedii^ of pity for the wrong animm of the asserter 
of them. Solicitors generally know how to treat 
their derks (both artided and unartided) and I 
"dare say if yonr intelligent and apparently extremdy 
intellectud correspondent had shewn much dia- 
position himself to possess a knowledge of the law, 
such a disposition would not have been neglected 
or discouraged; but even if it had been so, sorely 
it is not for him to say that this would have been 
sufficient to deter any ordinarily clever derk or 
one interested in his profession from pursuing it 
without the assistance of hu master, and if he were 
not gifted with suffident perseverance and intellect 
to accomplidi this, why then the sooner he quitted 
his profession the better, for any amount of diligence 
and attention in a master would not be of much 
avail to teach him it, or to afibrd him a proper 
legd knowledge, if he had not in him the mind 
and the will to apply himself to it. In what way, 
I would ask your corre^Kmdent, have oar greatest 
and deverest legd characters, including a number 
of the chancellors, attained a knowledge of their 
profesrion and its gyand and noble prindplea ? Was 
it through the instrumentality or persond exertiona 
of any with whom they were connected in their 
studies, or the encouragement they received from 
those in the position to g^e it? The anawer is 
apparent, it was not. Each by his own untiring 
led ai^ perseverance arrived at that eminence to 
which his inhate tdent had led him to aspire, thua 
obtaining the reward of his diligence and sdf-exnr- 
tions. And I do not suppose that any of them 
considmd it necessary to find fonlt n^ith his office, 
or to indulge in a passing thought of his superiority 
over, or dread <tf intercotmie with, the copying 
derks when it was their duty to come into conlaeft 
in the course of business ; preening also, for the 
purposes of stody, the despised office desk of yout 
correspondent ^hewed, hadced, and adomed with 
many a strange device," to even that or a atndy 
table surrounded with aU the elegant 
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of refined life, knowing fiill well that the purtOit 
of knowledge does not require either ease or 
elegance to render it interesting to minds fitted for 
its reception. Coming to what appears to be th^ 
keystone of this elaborately erected edifice of 
learning and information — ^the pla^ for the forma- 
tion of a college fbr articled clerks. — ^I Would observe 
that I think his chimerical scheme quite incapable 
of being carried out, and like his communication 
would have b^en fkr better left in the cells of his 
own imagination than gracing (I) the columns of 
Thk Law Chbokigls. . His plaa and exertions 
in furtherance of it, appear directed to the esti^liah- 
ment of a very pleasant, comfortable college or 
society, where men not particularly aixxioua to 
distinguish themselves in the legal world or to 
acquire more than the name of lawyers, might, 
if th^ were so disposed, amuse themselves for a 
certain number of years without performing the 
drudgery consequent, of course to them, on the 
usual service, afterwards obtain the necessary ^m, 
and ultimately be foisted upon the public as fit 
and proper persons to instruct and advise in all 
legal matters. Li conclusion, I would certainly 
reconmiend ^our correspondent, rather than attempt 
to disseminate his idle vagaries among his feUdw 
clerks, to retire altogether fi-om that which appears 
to be so distasteful to him, and leave the dull and 
dry routine of an attorney's office for abler minds 
than his to engage in ; ever regretting that it was 
his mistbrtnne to be so nearly allying himself to' a 
class of persons seemingly fiur beneath his standing, 
and withal of the race ^^ penes wlgus.^^ ^ 

Anothbb Abtigled Clbrx. 



SUMMARY OF DECISIONS. 



OONVXTANCIKCJ^ AND BQUmr. 

AK>i u IT r .—Interest on arr«ir«.— The only cases 
in which interest is now allowed by courts of equity 
(in the absence of express contract) on the arrears 
of an annuity are, where the annuitant has held legal 
security which, but for the interference of tho court, 
he might have made available for the obtaining of 
interest, or where the aecnmulatioD of arrears has 
been occasioned by the misconduct of the party 
bound to pay. Torre v. Brpwn^ 26 Law Tim. Bep. 
129. 

ANNUITY. — Priority over oiher, charges given by 
will. — A testator who died in 1828, by his will 
direct^ his trustee to inv^t so much money as 
wonld produce an annuity of £120 per annum, and 
to pay £120 a year to his widow until such time as 
therein mentioned, when the £120 annuity was to 
be increased to £260 ; and after her decease to pay 



£1000 part of the money invested -to meet the an- 
nuity, as she should by will appoint ; ahd in defiiult 
of such appointment to her next of kin. And he 
gave other legacies, and disposed of the residue. 
The testator^s estate at his death was only sufficient 
to pay his debts and funeral expenses ; his executor 
subsequently received £1000 as pari of his estate ^ 
the widow received only £40 on account of htft 
annuity, and died intestate in 1850 : Held, that her 
administrator was entitled to have the £1000 applied 
in priority to the satisfiiction of the arrears of her 
sinnuity. Ingleman v. Worihington^ 26 Law Tim. 
Bep. p. 258. 

CHAMFEBTY. — Contract to advance money to 
carry on suit,--ln a suit in the Irish courts acaae of 
champerty has been sustained, which is of interest 
to professional men. Money was advanced on the 
security of a bond, with warrant to enter judgment 
thereon. The purpose to which the money was 
applied, was in carrying on a suit by a person 
claiming a wife's share of her deceased alleged 
husband's property, and the bond was also to stand 
as a security for ftirther money advances for the 
.same purpose : Held, that this contract 'wus illegal 
on the ground of maintenance. Clark v. M^NaUy^ 
27 Law Tim. Bep. 45. 

CHABITY. — Gift to^ only on (he happening of a 
particular event — BesMng trtist.-^lMid was vested 
in trustees, upon trust, to erect buildings upon it, 
and to'' permit 'the same buildings, ground and 
premises to be used as a pesthonse for the relief of 
the poor of ^certain parishes, as should at any time 
thereafter be visited with the .plague, and for a 
burial-place for persons dying of the plague, and 
for no other ifse, intent or pprpose whatsoever, 
and by and out of the fents and profits, firom time 
to time, to maintain and keep in repair the said 
buildings : Held, that an immediate and continuing 
trurii, ^- to the whole property was created, not 
limitedj in any respect, to the time of a visitation of 
the plague, ifpd, therefore, that there was no 
resulting trust in fkvour of the heirs of the donor 
until the appearance of the plague. Attorney 
General v. Earl Craven^ 27 Law Tim. Bep. p. 28 ; 
Week. Bep. 1855-6, p. 840. 

DYiYiS^-^Copyholds-^Equitdble interest in Copy- 
holds passing^ jeneral words of Devise. — ^Before- the 
statute of 1815 (Sb Geo. 8.c. 192), dispensing with 
the necessilj^of a surrender of copyholds, a general 
devise of Hmds, where the devisor had a mere- 
equitable interest in copyhiolds, did not pass such 
copyhold interest, unless there was in the will some 
indication of intention ultra the general words of 
devise. But now, siuce, according to . Doe y. 
Ludlam (7 Bing. 275), expkining that statute, 
general words do include unsurrendered legal 
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copyholds, courto of equity will probably follow the- 
same rule in the case of trusts of copyholds. Torre 
T. Browriy 26 Law Tim. Rep. p. 1^. 

DEVISE. — ConstrucHoH— Executory devin — Void 
condition. — A. condition or contingency repi^pant to 
the estate devised is void, and this is so, as well in 
the case of real as of personal estate. Thus, a 
dcTise to one in fee, upon condition that he shall 
not alien, is ymd (Co. lit. 223). So a derise in 
fee, upon condition that the wile shall not be 
endowed, or the husband be tenant by the curtesy, 
is Toid, because repugnant to the estate devised 
(Mary Portington's case, 10 Rep. 38 ; Sir Anthony 
Mildmay^s case, 6 Rep. 41, a.) : So, feoflment in 
fee, upon condition that the feoffee's daughters 
shall not inherit, is void, because repugnant to the 
nature of the estate. A devise to a man in fee, 
upon condition that his heirs shall not take by 
descent, unless he specially appoint them, is a void 
condition, and consequently tiie devise subsisting 
on that condition, is void. In the case of Mus- 
champ V. Bluet (Bridg. 135) upon confevence 
between the judges, -Willes, C. J.^ and Abney, J., 
changed their opinions, and adopted that of Burnett, 
J. This case and Ware v. Cann, (10 Bam. and C. 
433) were also decisions upon real estate and are 
sufficient to show that there is no distinction between 
real and personal estate with respect to the above 
rule. The principle is this : the law said, that if 
an owner of property died intestate, his real pro- 
perty should go to his heirs, his personalty to his 
next of kin ; and any devise over to contravene this 
rule is repugnant to law. These remarks will 
prepare the reader for the following decision: A 
testator gave real jmd personal estate upon trust 
for his sonj to vest in him on his attaining twenty- 
one years ; and by a subsequent clause in his will 
he directed that in case his son should not live to 
attain twenty-one, or having attained that age 
should not have made a will, then the property 
should be in trust for the defendants. The son 
attained the age of twenty-one, and died intestate : 
Held, that the property, both real and personal, 
vested in the son absolutely, and that the devise 
over was void, as being repugnant to the absolute 
interest given to the son. Holmes v. Godson^ Week. 
Rep. 1855-6, p. 415, and 27 Law Tim^ Rep. 9. 

EXECUTORS.— Ze<M«AoWf, sdU of-Executorsr- 
Indemnity — Not where testator assignee, — Where 
leaseholds, of which the testator was lessee, have 
been specifically bequeathed, or form part of the 
residue of the testator's estate, the executors are 
entitled to indemnity out of the general estate 
against liability on Uie covenants, if the leaseholds 
do not afford, or the legatee cannot give, a sufficient 
indemnity. Where leaseholds, of which the testator 



was lessee, have been sold by the direction of the 
court, the executors are still entitled to indemnity. 
Where leaseholds, of which the testator was as- 
signee, have been sold, there are no future liabilities 
against which the executors can require indemnity. 
Oarratt v. Lanc^ld, 2 Jur. N. S. 177. 

FAMILY ARRANGEMENTS [vol. 1, pp. 87, 
9SB']— Father and son^Resettlement of estaU^ un- 
reasonable provisions — One solicitor employed for hoU^ 
partus — Departure froni proposals. — ^The exercise of 
parental influence is inseparable firom transactions 
between &ther and son^ toad is not a sufficient ground 
for invalidatmg a family, arrfmgement, unless it 
appears that such influence has been exercised to 
benefit the parent. Though cases of the resettle- 
ment of property as between parent and child are 
regarded with jealousy (Twedell^ Turn, and R. 13), 
yet if the resettlement be not obtained by mis- 
representation or suppression of the truth; if it be 
^Kne in which the fiither acquires no personal benefit, 
and in other respects be a reasonable one, it will be 
supported, even though the ftther did exert parental 
authority and influence over the son to procure the 
execution of it (Hoghton v. Hoghton, 15BeaY. 278). 
Where, in the opinion of the court, a new settlement, 
condderiiig all the provisions together, was not 
unduly fkvourable to the fidher, and not, in other 
respects, improper, the court refhsed to set aside the 
transaction, although the fimily solicitor had acted 
for all parties in the transaction, and though it 
appeared that the deeds actually executed by the 
parties were in some respect not in accordance with 
the proposals for the settlement which had been 
agreed upon, the alterations having been made by 
the directions of the solicitor, without the knowledge 
or sanction of either party, after the deeds had been 
approved. Hartopp v. Hartopp^ 27 Law Tim. Rep. 
87. 

FEME COYEBT.— Equity to settlement [vol. 1, 
pp. 9, 87, 200, 272, 372,] Premous provision.-^Then 
is a very large discretion resting with the court of 
equity upon questions relating to a married woman's 
equity to a settlement, it being really impossible to 
extract any general rule firom the authorities, the 
amount depending on the circumstances of each parti- 
cular case. Where the husband has received no part 
of his wife^s property, in general one-half only is given 
to the wife. If the husband has misconducted 
himself, or deserted his wife, thus throwing apon 
l^er the whole burden of maintaining herself and her 
family, according to the earlier authorities the eourt 
gives her the whole income. The question resolves 
itself into this :— What is the proportion to be 
allowed to the wife in addition to one-half? Nothing 
can be more reasonable than to look at the whole 
state of the wife*s property, and what benefit the 
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husband hu derived therefrom, and whether he had 
given an equivalent in the shape of a settlement 
npon his wife for what he may have received. These 
rules or doctrines were applied in the following case : 
A., a married woman, was entitled upon her marriage 
to £2700, of which her husband received £2000, the 
remainder being settled upon herself The husband's 
mother settled certain property upon her son for 
life, with remainder to A. during her life. Certain 
property had also been settled upon A. for her sepa- 
rate use by her own mother. A. had been deserted 
by her husband who had otherwise misconducted 
himself towards her. Subsequently to this desertion, 
she became entitled to nearly £1200 :— Held, that 
the assignees for value of the husband were entitled 
to £250 out of this fund, the residue being settled 
upon A. ; each party paying their own costs. Not- 
withstanding gross misconduct by the husband, the 
court will not throw out of consideration any pre- 
vious provision made for the wife, and the amount 
of her fortune which he has received. Aubrey y. 
Brtmm, Week. Bep. 1856-6, p. 425. 

P^ANT. — Money paid by infant under contract 
not recoverable hack — Proof in bankn^tcy after die- 
affirming contract, — ^Although an in&nt is not abso- 
lutely bound by a contract, not being a contract for 
necessaries, and cannot be compelled to pay money 
under it, yet if he does pay money under it,, he 
cannot in general recover it back when he comes of 
age. In a case, therefore, where an fniknt paid down 
£1500 as the consideration for being admitted into a 
partnership, and acted as a partner for some time, 
but afterwards disaffirmed the partnership both 
before and upon his coming of age : Held, that he 
could not by siction have recovered the £1500 from 
the other partners, and that, therefore, he had no 
right of proof against their estate under theit bank- 
ruptcy. Exp. Tayhr^ re BurrowB^ Week. Rep. 1855- 
6, p. 805; 2 Jur. N. S. 220. 

INJUNCTION.— Jfofwy tn bank aUeged to he 
embezzUd-^Paynunt to attorney of turn for defence, — 
A person having been accused of embezzling mcmey 
from his employer, and having certain sums of money 
lodged in his own credit in ahank, anii\}unction was 
granted upon petition, restraining the officers of the 
bank from paying out this money to the accused, 
the petition idleging that it was the money of the 
employer. An order was now made, upoii motion, 
directing the payment of £80 out of these sums to 
the attorney of the accused, for the purpose of 
: defraying the expense of the defence of tiie accused 
upon the criminal charge — the attorney under- 
taking to account for same if called on by the court to 
do BO. AUen v. M^Kenna^ 27 Law Tim. Bep. 46. 

LEASE. — Covenai^ against trade — School^In- 
junction — Interest of reversioner. — ^A bill by a person 



interested in reversion expectant upon the death of 
tenant for life, to restrain the carrying on of a ladies' 
school upon property demised for a. long term, as a 
breach of a covenant contained in the lease against 
carrying on any trade, or using the property other- 
wise than as private dwelling houses: — ^Held, 
that the plamtiff, as a reversioner, could not restrain 
the defendants without proving that spedal damage 
had been sustained, although, if in possession, he 
would be entitle to have the covenant strictly 
performed without inquiry as to the amount of 
damage arising from the breach of it. Johnstone v. 
Bali, Week. Rep. 1855-6, p. ^7. 

TOWEK-^WiU—Execution of power^Power to 
survivor — Time from vohich will speaks— Wilis Actj 
sec. 24.— By sec. 24 of the 7 W. 4, and 1 Vic. c. 
26, it is enacted, that every will shall be construed, 
with reference to the real estate and personal estate 
comprised in it, to speak and take effect as if it had 
been executed immediately before the death of the 
testator, unless a contrary intention shall appear by 
the wilL Personalty was settled upon such prists 
as the survivor of A. and B. should at ftny time 
or times after the decease of the other of them by 
deed or will appdnt In 1846, A., during the life 
of B., made a will, purporting to exercise this 
power. A. survived B., and died without having 
republished his will:— Held, that the will did not 
operate as an execution of the power, and that the 
24th section of the Wills Act had no bearing on the 
caiie. 'Cave v. Vave, 2 Jur. N. S, p. 295. 

TOYrER.--Wia— Appointment to grand childrett— 
Under power to cgopoiM to cMdren and their heirs, 
—The word "heirs," may be used as designatio 
personarum^ or as a word of limitation of estate ; 
though the word is most frequentiy used in the 
latter sense, yet there are numerous instances, 
particularly in executory documents, where it is 
used in the former sense. In Trevor v. Trevor (i 
House Lords Cases 289), it was held that the words 
" in tail male *' were descriptive, .not of particular 
issue, but of the interest which issue were to take ; 
but there are many cases in which it is necessary to 
read the word as designatio personarum. It was so 
read in the following case : — ^A testator devised 
freehold estates to C. for hfe, with remainder to 
such one or more of his children and their, his or 
her heirs, for such estate and estates, and in such, 
^wrt and in such manner and fonn as C. should 
appoint: — Held, that an appointment to a grand- 
child ol C. was authorised by the power. Fowler v. 
Cohn, Week. Bep. 1855-6, p. 412 ; 27 Law Tinu 
Bep. 25. 

POWEB OF SALE.—With consent of tenant in 
possession — Acceleration by surrender of previous life 
estate.— It seems to be, if not settied law, yet the . 
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far better cpinion, and one which woold be acted 
upon, that where life estates are given to two or 
more persons in succession, with remainders oyer, 
and a power is given to the second tenant for life, 
on becoming entitled in possession, to charge the 
estate, this power cannot be exercised by the first 
tenant for life surrendering his life estate in order 
to accelerate the second estate for life; and the 
reason given in Sugden on Powers (p. 889, 7th 
edit.) is, that such a proceedmg might be adopted 
in order to defiraud the person entitled in remlunder ; 
and it is laid down in that work that the estate ' 
cannot be charged unless the second Ijfe estate 
comes into possession in the ordinary wa^; foir the 
result might be, that the second tenant for life 
might die in the lifetime of the ^rst tenant for life, 
and that the estate wduld be burdened with a 
charge which was never contemplated by the 
testator in the events which had happened. But it 
is impossible that any result analogous to this could 
occur in the case of a power of sale or exchange; 
and in the following case it has been decided that 
the rule does not apply to a. power of that descrip- 
tion :— -Where a testator devised an estate, to which 
he was entitled in fee in remainder after the life 
estate of his mother, to trustees upon trust for his 
wife for life, with remainders over: and he gave 
power to trustees, with consent of any tenant for 
life or in tail, entitled in possession for the time 
being, to sell the estate, and to re-iuvest the 
proceeds ; and the testator's mother, who survived 
him surrendered her life estate to the widow, in 
order to enable the trustees to sell : Held, that the 
trustees might exercise the power of sale with 
consent of. the tenant for life in possession. TnteU 
V. Tyssen, 27 Law Tim. Rep. 26. 

PUBLIC COMPANY.— iJoi/iwiy contpany— Ar- 
chase-money paid into court for, copyholds dUowed to he 
applied in the enfranchisement thereof^Coita of enfran- 
chisement— In the case of Cheshunt College (1 Jur. 
N. S. 995), y. 0. Wood held that an enfranchise- 
ment was, in &ct, such a purchase of other heredita- 
ments as might feirly come within the operation of 
the Lands Clauses Act. A railway ^company paid 
purchase-money of some copyhold property into 
court undef the 78th section of the Lands Clause 
Consolidation Act. The property so purchased, 
together with other copyhold lands, had been en- 
franchised. A petition was presented praying 
payment out of court of the purchase-money ; appli- 
cation of it to the purposes of the enfranchisement, 
and payment by the company of the costs of such 
enfranchisement, so &r as related to the land pur- 
chased by them : Held, that the enfranchisement of 
the copyhold land taken by the company amounted 
to an investment of the purchase-money ui other 



lands, and the company must pay the costs of such 
enfranchisement Dixon v. Jackson^ 27 Law Tint. 
Bep5S. 

PUBLIC COMPANT.— JRatlway acts, constrw- 
tion of-^Bight to restrain purchasers under partial 
mentary powers from exercising rights of property 
beyond die purposes contemplated by Ae acts. — ^Tfae 
rights incident to an estate in fee ample, which 
Parliament compels a landowner to give, are 
restricted by the terma of the legislative eontrael, 
and are qualified by the drcumatanoe that the 
estate was compulsorily given to efiect a apedfied 
purpose of public benefit. Bostock v. The Norik 
Staffordshire Railway Con^nyy Week. Bep. 1865-6, 
p. 356 ; 27 Law llm. Bep. 88. 

PUBLIC COMPANY. --Waterworks Clauses 
Act^ 1847 — Lands Clauses ConsoUdatum Act— 
Taidng «eream.— The Waterworks Claosea Act, 
1847, places the taking of streams upon the same 
fboting as the taking of elands under the Lands 
Clanses Consolidation Act, and a waterworks 
company was restrained firom diverting a stream 
behmging to the plaintiff, without first paying com- 
pensation for the same, or making deposit and 
giving a bond in accordance with the proviaions of 
the Lands Clauses Consolidation Aet. Ferrand v. 
The Mayor ^ Aldermen^ and Burgesses of Brad/brd, 
2 Jur. N. S. 175 ; Week. Itep. 1865-6, p. 860. 

TBUSTEB.— I>e/a«^««^ trustee-^Loss from tm- 
proper investment — Eecopying— ^Tenant for Ufe — 
Trafford v. Boehm, 3 Atk. 444, considered.— In the 
following case it was attempted to be argued that ' 
when a cestui que trust requests hia tmatee to lay 
out the trust-fbnd in other securities tlian those 
upon which they ought to be inyested, that Ae 
trustee, whatever character the transaction may 
assume, may say to the cestui que truat that lie shall 
be bound to indemnify the trustee firom the conse- 
quences of that act, and shall give to the trustee an 
indemnity firom all loss. It is obvious that the 
temptation already existing to induce truateea to 
commit such breaches of truat would be greatly 
increased by their having rights against persona 
having linmed interests in the trust-funds and the 
general proposition contended for is only to be fbond 
in the case of Trafford v. Boehm (8 Atk. 444). . All 
the subsequent cases go upon this ground, diat the 
trustee has a right against the cestui que truat only 
to compel him to refhnd, when the cestui que trust 
has be^ active in the misi^propriatidn ; bat the 
general proposition above put forward was not even 
mentioned' m the decisions in Montibrd'v. Cadogan 
(17 Yes. 4d5 ; 19 Id. 685) or of B4by v. Bidalgji (1 
Jur. N. S. 868 ; 8£q.Bep. 904), and it seems to be 
very doubtftil if it was ever moitioned in TralToTdT. 
Boehm (suprh). It is very difiicult to say from the 
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report what wm the etae made by the erosa-bill by 
Charlea Boehm. In- the following eaae it waa de- 
cided, where a tnutee, with the asaent of the ceatm 
que troat haying a life inter^t in the tnut-ftinda, 
lenda the tnut-money upon a aecnrity, which being 
inanfficient, the tniat-fhnd ia whoDy loat, thetmatee 
being compelled to reftand the tniat-moneyB cannot 
maintain a tuit.againat the aaaenting oeatoi qne tmat 
to compel him to indemnify the tnutee. Brown t. 
Mawueil^ 27 Law Thn. Bep. 45. 

TRUSTEES.— ^«i0 tnuUe-^IhuUB Act 1860— 
Li/ani inuiee, — ^Where a tmat for lale waa created, 
but one of the tmateea was an infont; Held, that a 
new tnutee might be appointed under the Tnutee 
Act (sec 32), in the place of the infont tnutee, and 
the Testing order might be niade in fovonr of- the 
adnlt and new tnutee. Be P&rter*4 TVutCi, 27 Law 
Thn. Bep. 26. 

USURY [vol. 1, 160,201,212,448].-^ttd^aMiif 
— Warrant of attomeif — Lane y. Horloeh^ [yqL 1, 
p. 212]— Sscuriiy en land^ 8^4 WUL 4, e. 87 ; 
2^8 Vie. c. 87.— Althongh the naory statatea hare 
been repealed (1 Chron. p. 150) yet the proyiaions 
of the repealed acta will long require the attention 
of the practitioner in respect of past transactions, 
and aa we have before (yoL 1 p. 212) r^erred to the 
caae of Lane y. Hdrlock, aa decided by Y. G. 
Kindersley, we hsYc now to call attention to the 
dedsionin that caae of the House of Lords oYcrrultng 
y. C. Sjnderaley. It appears that the latter pro- 
ceeded on the 2 9tS Vic c 87, and not on the 8 & 4 
WUL 4, c 98, and so for the Lords seem to haYe 
agreed that they should haYe come to .the same con- 
elusion, but it waa nnnecessary to decide that point, 
aa they held that the 8 ^ 4 WilL 4, c 98 was the 
statute applicable. The 7th sec of thia htter 
statute enacted, that **no bill of exchange or pro- 
missoxy note made payable at three, or within three 
months after date, or not having more than three 
montha to run, ahall, by reason of any Ihterest taken 
thereon or secured thereby or any agreement to pay 
or receiYC or allow interest in discounting, negotia- 
ting, or tnuuferring the same, be Yoid, nor shall the 
liabflhy of any party to any such \M ornote be 
affected by reasonof any statute or law in force for 
the preYcntion of usury.** In the case (^Lane y. 
Horloek, the adYsnoes made by Lane, "were on> bills 
of three months, as will appear from the following 
statement: — ^Money was adyanced by Lane to 
Horloek on his acceptances at three months, bearing 
interest at £10 per cent, for which subsequent ac- 
ceptances were giyen. A warrant of attorney to 
confess immediate judgment was given to secure the 
payment of these acceptances, which judgment was 
entered up the foll6wing day. Horloek waa posses- 
sed of real estate of considerable value, but heavily 



encumbered. Lane requued to be ftimished with 
the particulars of Horlock's estate and its incum- 
brances before he would lend the money, which hq 
investigated, but no reforence was made to the 
estate in the warrant of attorney, or in any agree- 
ment between the parties: Held, reversmg the 
dedsum of the court below, that the transaction was 
not void for usury, but was protected by the 8 & 4 
WUL 4, c 98, 8. 7, Semble, per the Lord Chancellor, 
it would (notwithstanding the decision of Wightman 
J. m the saoie case, reported 4 Dowl. and L. 408, 
and following the judgment of Patteson J. in Withy 
Y. Gilliard, 4 Id. 408, n.) haYe been void but for that 
statute under the 2 & 8 Vic c 87, the warrant of 
attorney, under the circumstances, being a device 
to charge the land. Lane y. Horloek^ 2 Jur^ N. S. 
289 ; Week. Rep. 1866-6, p. 408. 

VOLUNTARY CONVEYANCES [1 Chnm. pp. 
167—170, 804]— JVaiKftatfii/ aeeignment-'Stdi. 18 
EUz. c. b-^Aegmeeeenee of creditor. — A debtor, with 
the knowledge of his creditor, made a Yduntary 
settlement of a portion of his estate. The creditor 
became the executor of the debtor, whom he survived 
nine years, and during that time he took no. steps to 
dispute the Yalidity of the settlement: Held, tiiai 
the ezecBtora of the creditor were not entitled to set 
aside the settlement as fraudulent. OUuer y. KSng^ 
Week. Rep. 1866-6, p. 882 ; 27 Law Thn. Rep. 29. 

BQUITT FBAOnOB. 

ANSWER.— DwwiTCTy PmalHii ■ Ltmdon hroker 
— A person who holds himself out as a broker of the 
dty of London, and is employed by a person who 
beUcYes him to be such, cannot, when sued by his 
prindiwl for an account of his transactions as such 
broker on the principal's behalf^ protect himself from 
discovery, on the ground that it may render him 
liable to penalties for having acted as a broker 
without having been duly admitted as such. 
Whether it would make any deference that the 
principal at the time of eihtdoying the broker knew 
that he waa not duly admitted, qwaref BMneonr. 
KiteHdn^ 2 Jur. N. S. p. 294 ; Week. Rep. 1866-6, 
p. 844. 

ANSWER.— iitf/iuaZ to antwer ini er r agatorie§^ 
Exc^tione — Fraudident coneeifan e B A cqmeeeenee^ in 
refiual to antwer.— In Ovey y. Leighton (2 Sim and 
Stu. 284), it was held that after acquiescing in the 
defondanta' refosal to answer the original bill, the 
plaintiff could not insist on aa answer to the same 
' interrogatories. This decision has been followed by 
the Master of the Rolls; toabill to set aside a con- 
veyance as frMidulent and Yoid under 18 Elia. c 6, 
a defendant put in an answer declining to answer the 
interrogatories, on the ground that he might be 
exposed to penalties under the statute. The phun- 
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tiff amended his bill by atriking out all express 
allegations of fraud, and adding a statement that the 
defendants alleged, and he (the plaintiff) admitted, 
it might be true that none of the acts done were such 
as to expose the defendant to penalties. The facts 
on which it was sought to set aside the deed were 
set put as before. To this bill the defendant by answer 
insisted that he was not bound to answer the interro- 
gatories, which were the same as to the original bill. 
Exceptions to the second answer were overruled. 
Wick V. Parker, Week. Rep. 1865-6, p. 462. 

COSTS. — Specific performance— Renewal of lease 
Suit necessary from absence of leasing /wwer.— The 
costs of a suit for the specific performance of a 
covenant for the renewal of a lease must be paid out 
of the personal estate of the deceased covenantor 
when, by reason of the limitations contained in hjb 
will and the omission therefrom of a proper leasing 
power, such renewed lease could not be granted 
without the assistance of the court. Worihcm v. 
LordDaere Week. Rep. 1865-6, p. 461. 

EVIDENCE.— Ab^6 of using at hearing affidavits 
previously JUed—Vb ff 16 Vic. c, S6—Apphfing for 
hearing to stand over.— The 88th section of the 
15 & 16 Vic. c. 86, specifies the mode in which 
evidence is to be closed (and see order, 1 June, 
1864; iChron. 87). '' The evidence on both sides 
in any suit in the said court, whether taken orally 
or upon affidkvit, shall be closed within such time or 
respective times after issue joined, as shall in that 
behalf be prescribed by any general order of the 
Lord Chancellor, but with power to the court to 
enlarge the same if it shall see fit ; and aft^ the 
tune fixe^ for closing the evidence, no further 
evidence, whether oral or by affidavit shall be re- 
ceivable without special leave of the court, pre- 
viously obtained for that purpose.*' Knight Bruce, 
L. J. has expressed his- opinion on the above section 
to the effect that the words ^' without special leave 
previously obtained," mean without leave previously 
obtained on a spedal application to the court made 
for that purpose, founded on special circumstances, 
to satisfy the court that it ought to exercise the 
discretion reposed in it. By the general practice of 
tfa^ court as founded on the 88rd order of Aug. 1862, 
the evidence pled on an interlocutory application 
cannot be used on the hearing, except upon a special 
application made within due time after closing the 
evidence. The court has power to enlarge that 
time, but it must be by a motion with special notice. 
Therefore, where the plaintiffs gave notice to the 
defendants, four days after the time for closmg the 
evidence, of their intention to read, at the hearing of 
the cause, certain affidavits used on an interlocutoxy 
application, and proceeded at the hearing to read the 
same, but the defendant objected to their being read 



and his objection was allowed. The plaintiffs there- 
upon moved that the cause might atand over untQ 
the following day, and that the court would give 
special leave to them to read the affidavits or to 
allow tl^em to examine orally witnesses who were 
then in' court, under the 16 & 16 Vic c. 86, s. 88 : 
Held, that as the plaintiffs neglected to make an 
application within due time for special leave to read 
the affidavits at the hearing, and aa there were no 
special circumstances in the case, the court could not 
acede to the application. 15 & 16 Vie. c. 86, s. 88, 
does not give the court a didbretion in such a case 
as the present Evans v. Coventry^ 27 Law Tim. 
Rep. 89. 

EVIDENCE.— Cfer* to commiBsion.— The evi- 
dence of a clerk to a conmiission to examine in a suit, 
and who haa been examined de hene esse^ will be ad- 
mitted on behalf of the plaintiff, saving just excep- 
tions. LordY. Colviny Week. Bep. 1865-6, p. 466. 

EVIDENCE.— Cross examination of a defendant 
who has made an affidavit. — Section 88 of the 16 & 16 
Vic. c. 86, was intended to apply to the case of a 
person only a witness, and not a party to the suit, 
as previously to this act, there was no authority to 
cross examine any person merely on the strength of 
his having made an affidavit. The result is that a 
person merely a witness who has made an affidavit, 
cannot be cross examined until after the evidence 
is closed, although, if he had been examined orally, 
he might have be^ orally cross examined at once, 
before the closing of the evidence. Thia result, 
however, is not perhaps quite what was intended. 
It appears to have occurred to the firamers of the 
act, that this further opportunity of cross examining 
witnesses who had made affidavits was rendered 
necessary by the general practice of filing affidavits 
on the latest day, but that no auch opportunity 
would be requisite in the case of witnesses examined 
viva voce. On the other hand, it is to be observed 
that there are no negative words in sec. 88 ; it is not 
said that the witness is not to be examined until 
after the closing of the evidence. The courts are not, 
therefore, not hampered by any prohibition. In sec. 
40 another inconvenience was attempted to be met by 
the framers of the act, vis., that nobody could be 
compelled to be a witness upon any interlocutory 
application; and there seems to be no doubt but 
that that section was framed with a view to obviate 
that inconvenience. In the case of an injunction bill 
by the plaintiff, on motion in February, one of the 
defendants-filed and used an affidavit All the defen- 
dants put in answers (suffidontly long before 
the present motion) to interrogatories on the bilL 
By Uie direction of the court a cross bill had been 
filed, to which the plaintiff was not required to answer. 
The time for closing the evidence had not arrived when 
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the plaintiff moYed that the defendant, who had made 
the affidavit used on the motion for an inj unction, might 
be cross examined : Held, that he was liable to cross 
examination, although the evidence was not yet 
closed. Clarke v. Law, 2 Jur. N. S. 228. 

INJUNCTION.— Form of order for injunction.-^ 
Where it is desired that the writ of injunction 
should not actually issue, the terms of the order 
should be that the defendant '* be restrained," not 
that ** an injunction be awarded to restrain '* him. 
Goldsmid v. Cro/l, Week. Rep. 1866-6, p, 460. 

MORTGAGE.— Par<y to creditors suU— Mort- 
gagee exercising power of sale — Costs. — ^It is a general 
principle, that a mortgagee in a redemption suit is 
entitled to his costs of the suit. But this is not so 
where the defendant is a party to the suit, not 
merely in his character of mortgagee ; in such a 
suit he can only have such costs in the suit as were 
properly incurred in that character. A mortgagee 
with a power of sale was made a party to a creditor's 
suit in respect of a mortgage, which was not im- 
peached. He set up two other mortgages which 
were impeached and set aside. With the sanction 
of the court, he sold the mortgaged estate under 
his power of sale, and claimed to retain his costs of 
the suit : — Held, Uiat he was only entitled to costs 
incurred as mortgagee, and not to his costs of the 
suit. Wickenden v. Eayson^ Week. Rep. 1866-6, 
p. 443. 

NEXT FRIEND.— Perwji of substance [1 Chron. 
806] — Plaintiff a married woman. — ^The next friend 
of a married woman, a plaintiff in a suit, must be a 
person of substance, and able to give security for 
coste. Hind v. Whitmorey 27 Law Tim. Rep. 66 ; 
Week. Rep. 1866-6, p. 379. 

PARTIES TO SUIT [vol. 1, pp. 60, 332].— 
16 (f 16 Vic. c. 86, s. 44 — Appointment of a repre- 
sentative of an estate for the purposes of the suit. B 
C. was by H., who died in Calcutta, appointed his 
executor, and he there proved the will, but refused 
to take out administration to the testator in England 
On motion, the court ordered that B. C. should be 
appointed to represent the estate of H., in order 
that the suit might be property constituted. 
Sutherland v. De Virenne, 2 Jur. N. S. 301. 

PARTIES TO sun.— Personal representaHve— 
Creditor's suit 16 J- 16 Vic. c. B6,— Demurrer.— 
Where a creditor's right against his deceased 
debtor's general estate is only that of a general 
creditor, and where the debtor has died without 
having paid the debt, intestate, and no administra- 
tion has been taken out, the Court of Chancery will 
not under the 16 & 16 Vie. c. 86, appoint a personal 
representative to distribute the estate. SemUe, that 
in such 8 case a personal representative ought to be 
before the court and must be appointed in the usual 



manner. A creditor's bill alleged inter alia that the 
defendant had acted as if he had been the personal 
representative of the deceased debtor, and prayed 
inter alia that the suit might (if necessary) be taken 
as one on behalf of all the creditors. A demurrer 
to such bill for want of parties was therefore allowed. 
James v. Aster, 27 Law Tim. Reo. 38 ; Week. Rep. 
1866-6, p. 401. 

PRODUCTION OF DOCUMENTS.— PWi;ife^ed 
— State Papers — Public policy — Sovereign power. — 
The Court of Chancery refuses to compel the pro- 
duction of documents relating to matters of govern- 
ment or state affairs. This refusal is based upon two 
grounds, first, that such production would be prqjn- 
dicial to the public interest, and is, therefore, against 
public policy ; secondly, that such matters are, from 
their nature, exempted from municipal jurisdiction . 
A native Indian Prince, who had been deposed by 
an act of sovereign power of the East India Company, 
instituted a suit in the Court of Chancery in England 
against the company for the recovery of promissory 
notes which had belonged to him before his deposi- 
tion and had been seized by the Indian Government : 
Held, that. he was not entitled to the production, by 
the defendants, of any political commtmications which 
had passed between the company and their agents. 
Veer Rajundur Wadeery. The East India Company, 
27 Law Tim. Rep. 30. 

PRODUCTION OF DOCUMENTS.— /««#- 
ciency of the schedules to an answer as to documents — 
Subsequent affidavit of particulars of documents. — ^The 
plaintiff interrogated the defendants as to the 
possession of documents. The defendants by their 
answer admitted the possession of " diters " docu- 
ments, and mentioned them generally in the 
schedules to their answer. The documents extended 
over several years, and related to different suits. 
The plaintiff was dissatisfied ^vith the schedules, 
and took out a summons in chambers, for an order 
directing the defendants (inter aHa) to file an affi- 
davit stating and describing more particulary what 
documents they then or ever had in their possession 
relating to the matters in question in this suit: 
Held, that the defendants must make such affidavit 
accordingly. Manby v. Bewicke, 27 Law Tim. 
Rep. 66. 

TRUSTEES.— Payment intO: court by trustees— 
Appearance on petition — Costs. — Upon petition for a 
transfer of stock out of court, where trustees had 
paid the fund into court, after notice by the peti- 
tioners that they did not approve of such payment, 
and should apply for the expenses of it against the 
trustees personally, and in their affidavit the trustees 
had sworn that to the best of their knowledge, the 
petitioners were the only persons entitled, the 
court allowed the trustees the costs of the payment 



874 



THE LAW CHRONICLE. 



[Mat 1, 1856. 



into court, but refused them the costs of their 
appearance on the petition* Re Omngttm. 26 Law 
Tim. Bep. p. 185. 

COMMON LAW. 

AGENT.— iVa»i-fia6»% of indorsar of bill of ex- 
change acting as agent for . the indoreee, — ^In the case 
of Kidson v. Dilworth (5 Price, 564), an agent, 
Kidson, the plaintiff in equity, had received for his 
principal, Welsh, ^ defendant iu equity, a bill pay- 
able to his (the agent^s) order, and had indorsed it 
to his principal. An action was brought on behalf 
of the principal by the defendant, Dilworth, on this 
indorsement. The Court of Exchequer restrained it 
by ii\junction on the ground that the principal had 
no right to claim payment of the bill from his agent. 
Bichards, C. B., said «' shall he (the mdorsee) be 
permitted to proceed, through the medium of another 
person, against a mere agent, because that agent has 
imprudently put his name on the instrument to 
satisfy a formality made necessaiy by the mode of 
drawing it? It is impossible.** Graham, B. : "the 
plaintiff's letter was acquiesced in and acted on, and 
this bill was sent in consequence ; it was a natural 
mode of remittance ; it was also natural that the 
draft should have becoi made payable to the plaintiff, 
but still it was merely as an agent to Welahrand it 
was indorsed by hun in that character." Wood, B. : 
" the bill was clearly made payable to the plaintiff in 
his character of agent, and it was therefore neces- 
saiy that he should indorse the bill pro forma; having 
done so, merely for the accommodation of the defen- 
dant, a court of equity ought ^not to suffer him to 
turn round on the agent and fix him with liability on 
such an indorsement. Had he indorsed the bill to 
guarantee the payment, it would have been a very 
different case ; but here it is clear that nothing of 
the kind was meant, nor was there any consideration 
for his so doing : the nature of the transaction is 
very dear.*' In this case the proceeding was in 
equity ; but the reasons given by the court show that, 
in their opinion, the facts of the case showed that it 
was not the intention of the parties that the indorser 
should be liable to the indorsee under his indorse- 
ment ; and when that is the case, there is no impli- 
cation of a promise to pay, and no legal liability out 
of which such promise would arise. In such casesthe 
written indorsement may be indeed unqualified in 
its terms ; but the delivery to the indorsee, firom 
which, together with the written indorsement, and 
not from the written indorsement alone, the contract 
between the parties is to be inferred, is so circum- 
stanced as to show that the indorser does not make 
himself liable to his indorsee : this is a defence at 
law, though a court of equity may have a concurrent 
jurisdiction. The above case has been followed by 



the Privy Conndl« which decided m the case of the 
indorsement of a bill of exchange made without any 
reservation as to the liability of the indorser and 
where it appeared from the coilrse of dealing between 
the parties that the indorser was acting as agent for 
the indorsee, and that he bought the bill and re- 
mitted it to the indorsee^ on account of monies 
received on his behalf, that in the absence of any 
circumstances showing that it was intended to fix the 
liability on the indorser, the indorser was not liable 
to the indorsee for the amount of the bill when dis- 
honoured. Castrique v. Buttigregy Week. Bep. 
1855-6, p. 445. 

BILL OF EXCHANGE.— /fufor«emM< to a 
party to give biU currency — Suing acceptor. — ^Where 
a pasty put his name on a bill at the instance of the 
drawer, for the purpose of giving it currency, and 
afterwards took it up : Held, that, notwithstanding 
that he never had possesnon of the bill until it had 
arrived at maturity, he was not precluded from 
suing the acceptor. FuUon v. TTolerstm, 27 Law 
Tim. Bep. 46. 

COPYBIGHT [1 Chron. 281, 272 ; ante, p. 282, 
2Sfl^1.~'Dramatie Copyright Aet^ 8 4-4 WilL 4, c. 
15, Jf. 1, 2 — Author and employer — Vesting of copy- 
right— Bight ofrqnvsentation in employer, — A person 
who employs another to adapt a foreign dramatic 
piece for representation upon the English stage, and 
who has no other share in the design or execution 
of the work than that of suggesting the subject, 
is not ^' the author '* of such adaptation within the 
yeaning of statute 8 & 4 WilL 4, c. 15 ; and there- 
fore, when such employment is by parol, the 
employer has not the right of representing it 
without an assignment in writing firom the author. 
Quasre^ whether under any circumstances the copy- 
right in a literary work, or the right of representa- 
tion in a dramatic one, can become vested ab iniUo 
in the employer of anotiier person who has actually 
composed or adapted the work? Shepherd v. 
Conquest, 2 Jur. N. S. 286; Week. Bep. 1855-6, 
p. 288. 

EJECTMENT— 15 *• 16 Vic. c. 76, #. 210— 
Forfeiture — Covenant againH assignment — Insufficient 
distress on the premises — Burthen of proof — 
Evidence. — ^In an action of ^ectment for breach of 
covenant, brought by a landlord against his tenant, 
since the 15 & 16 Y\z. c. 76, s. 210, it i^peared 
that the plaintiff had sought to re-ente^ on the 
premises for a forfeiture for breach of a covenant 
not to assign without consent, but found them shut 
up and empty :— Held, that in order to entitle the 
plaintiff to recover, it was not necessary for him to 
shew that there was no sufficient distress found on 
the premises at the time when he attempted to 
I ve-enter. Qmotre, whether in such a case, after 
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proof of thecoTenantnotto assign, and an assign- 
ment by the tenant, the plaintiff is bound to give 
any evidence that the assignment was made without 
consent? But, held, that the evidence of the 
manager of the plaintiff^s property that he was not 
aware of any license to assign having been granted, 
is suifident to turn the burthen of proof of a license 
on • th^ defendant. Wedgwood ▼ Hart^ 2 Jur. 
N. S. 288. 

ELECTIONS.- -ParUament list of votera^Overn 
8eer'8siffnaturer~-6 Vic, c. 18, ». 13, 101.— The 13th 
section of the 6 Vic. c. 18, which enacts, that the 
ovjerseers of every parish in a borough shall make 
out certain lists of voters, and shall sign such lists, 
is as to the signing, directory only ; and, therefore, 
a list made out by the overseers is valid, though 
unsigned. Morgan v. Parry, 2 Jur. N. S. p. 285 ; 
Wieek. Bep. 1856-0, p. 286. 

HUSBAND AND WIFE.— Zia&t/i^ of husband 
— Divorce a mensa et (horo— Action for costs — Beason' 
able ground for instituting the suit. — ^It was determined 
in Grindell v. Godmond (6 Ad. and El. 766), that if 
the wife indicts her husband for an assault upon her, 
he is not liable for the costs of the indictment 4 and 
that is correct, because au indictment is for the 
punishment of the husband, and is not necessary for 
the protection of the wife. But a divorce a mensa et 
ihoro, when there has been cruelty, is necessary fox 
the protection of the wife. As she has no property 
of her own, unless she can pledge the credit of hex 
husband she never can have that protection; In the 
same manner, if the husband threatens to commit 
violence on his wife, she may exhibit articles of the 
peace against him, and he his liable for the expenses 
of that proceeding. Lord Ellenborough, in Shepherd 
T. Mackoul (3 Camp. 326, 327), lays down the 
proper principle. " She had a right to appeal to 
the law for protection, and she must have the means 
of i^pealing effectually. She nSght, therefore, 
Charge her husband for the necessary expense of this 
proceeding, as much as for necessaries, food, and 
raiment." In an action by a proctor against the 
husband for costs incurred in a suit for a divorce a 
mensa et thoro on the groimd of cruelty, instituted by 
the wi&^ against the husbandy the wife having died 
pending the suit : Held, that such a suit was within 
the rule which enables a wife to pledge the credit of 
her husband for necessaries, and that in order to 

rtain the action the plaintiff need not prove that 
nrife was entitled to a divorce, but must shew 
reasonable evid^ce for instituting the suit. Broum 
T. Ackroyd, 2 Jur. N. S. 283 ; Week. Rep. 1866-6, 
p. 229. 

ELECTION JjAW.— Appeal from revising bar- 
rister's court — List of voters in respect of occupation — 
How to be signed, — ^Thc 6 Vic. c. 18, s. 18, enacts, 



that the overseers of every parish or township shall 
make out a list of persons entitled to vote in respect 
of occupation of premises of the value of not less 
than £10, and that the said overseers shall sign 
such lists. Sec. 101 enacts, that the word 
'^ overseer " shall extend to, and mean all persons 
who, *by virtue of any office or appointment, shall 
execute the duty of overseers, and that all matters 
by that act directed to be done by the overseeiis, 
might lawfully be done by the major part of such 
overseers. The town and liberty of Aberystwith 
is a chapelry within the parish of Llanbadam&wr, 
maintaining its own poor, and having two overseers, 
two churchwardens, and an assistant overseer, 
executing the usual duties of their respective offices. 
The list of voters, in respect of occupation was 
signed by the two overseers only ; and the revising 
barrister held, that it was invalid, on the ground 
that 6 Yic. c. 18, s. 13, is Imperative, and not 
merely directory : — Held, that the signature of the 
overseers not being essential to the list, but merely 
added to it, to identifjr it as the one made out by 
the overseers, and that being capable of proof 
aliunde, the words of the 13th section are to be 
construed as directory, and that the list ought not 
to have been treated by the revising barrister as 
invalid. Qtuere, whether churchwardens of a cha- 
pelry are overseers of the poor within 6 Yic. c. 18^ 
Morgan (appellant) v. Parry (respon:dent) 26 Law 
Tim. Bep. 292. 

EVIDENCE. — Pdrol evidence ^Agreement in 
writing unthout a date — Evidence of what took place at 
time of signing. — ^Parol evidence is admissible to show 
that at the time of signing an agreement which bore 
no date, and which stipulated that rent should 
commence "this day," it was verbally agreed that 
rent shonld not commence until repairs to be done 
to the premises were completed. Davies v. Jones, 
Week. Bep. 1866-6, p. 248 

HOBSE BACJNG.'-Oumer of winning horse suing 
for stakes — Decision of stewards — Difference of opinion. 
•^By one of the conditions of a race, in case of dis- 
pute the decision of the stewards was to be final. 
The stewards could not agree among themselves as 
to which horse was the winner, but some of them 
made an a^^ard which was invalid. The owner of 
the horse in whose favour the invalid award was 
made brought an action against the treasurer to 
recover the stakes, and proposed to show that his 
horse was the winner: Held, that such evidence 
could not be received, and that the plaintiff was 
properly non-suited. Broum v. Overbury, Week. 
Rep. 1856-6, p. 262. 

INSURANCE AGAINST FIRE. -^ Interest^ 
Warehouseman. — ^An insurance by a warehouseman 
against loss or damage by fire, to goods held by him 
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in trust, ooyeni the value of goods which he holds 
as a bailee for the owners ; and such an insurance 
is a valid one, the proceeds being, when recovered 
hj the warehouseman, held by him as a trustee for 
the owners of the goods. Waters v. The Monarch 
Fire and Life Insurance Company^ Week. Rep. 
1855-6, p. 245. 

NUISANCE. — Action by owner of (he reversion — 
Nuisance permanent or temporary — Question for 
theJudgc—Jn Baxter v. Taylor (4 B. and Adol. 72), 
it was decided that a reversioner cannot maintain 
an action against a stranger, for merely entering 
upon his land, held, by a .tenant on lease, though 
the entry be made in exercise of an alleged right 
of way, such an act during the tenancy not being 
necessarily ii\jurious to the reversion. In accord- 
ance with the above decision, it has been held, that 
in an action by a reversioner for damage to his 
property in erecting a nuisance, it is requisite to 
prove that the nuisance is of a permanent nature, 
and so to be continued as to injure the reversionary 
interest. Where a mortgagor, who had left the 
property to a tenant subsequent to the mortgage, 
brought an action against a railway company for 
erecting a shed, in which they repaired their engines, 
so near to the mortgagor's premises as to be a 
nuisance, and diminish the value of his 'premises : 
Held, that the supposed nuisance from the alleged 
noise and hammering in repairing the engines was 
not of such a permanent nature as to enable the 
plaintiff to support this action as an injury to his 
reversion. Qucsre,, whether the plaintiff as mort- 
gagor, the premises being let by him to a tenant, 
had such a reversion to entitle him to bring the 
action. Mumford v. The Oxford^ jv.. Railway 
Company^ 27 Law Tim. Rep. 58. 

PUBLIC COMPANY. -^ Railway — Carriers^ 
Packed parcels — Inchsures, — ^In an action against a 
railway company for making improper and unequal 
charges, damages for general loss of business 
sustained by the plaintiff in consequence cannot be 
recovered. Quare^ whether special damages could 
be recovered on a dedaratiop alleging that defend- 
ants designedly refused to cany parcels which they 
wei^ bound by law to take, for the purpose of 
getting a monopoly in their hands and destroying 
the trade of plaintiff. A railway company has no 
right to make an extra charge for the carriage of 
packed parcels. The law relating to packed parcels 
reviewed, per Martin, B. Crouch v. The Great 
Northern Railway Company^ 26 Law Tim. Rep. 
p. 298. 

SBJFPmG.— Wages^Freight mother of wages, 
how affected by statuU law^Did not apply to master 
of a «ftt>.7-The maxim that " Freight is the mother 
of wages,'* was confined to common seamen, and 



now by the Merchant Shipping Act, 1854 (17 & 18 
Yic. c. 104, s. 183, and by the 7 & 8 Yic. c. 112, 
B. 17), in all cases of wreck or loss of the ship every 
surviving seaman is to be entitled to his wages up 
to the period of the wreck or loss of the ship, 
whether such ship shall or shall not have previously 
earned freight, on producing a certificate firom the 
chief surviving officer, that he exerted himself to 
the utmost to save the ship, cargo, and stores. It 
has recently been decided by the Court of Queen's 
Bench that the rule which deprived the seamen of 
wages, if no freight was earned, does not ^ply to 
the master of a ship ; and that therefore, where a 
ship was lost, the administratrix of the captain was 
entitled to maint^un an action for wages, fin* the 
period of his service before the loss. Hawkins y. 
TwyziO, 2 Jur. N. S. 302. 

SALE OF GOODS.— Fraud— lUght to rtteind 
contract — Property — Trotter, — When a vendee obtains 
possession of a chattel with an intention by the 
vendor to transfer both the property and the posses- 
sion although the vendee has made a ftlae and 
fraudulent representation in order to effeet a contract 
or obtain the property, the property in the goods 
vests in the vendee until the vendor has done some 
act to disaffirm the transaction ; and the 1^^ eon- 
sequence is, thait if before the disaffiimance the 
fraudulent vendee has transferred over the whole or 
part of the chattels to an innocent transferee, the 
tide of such transferee is good against the vendor. 
Kingsford v. Merry, Week. Rep. 1855-6, p. 258. 

COHMON LAW PBACTICB. 

AMENDMENT AT TRIAL [1 Chron. pp. 16, 
127, 163, 310, 418]— irrii of trial— S fi- 4 WiU, 4, c. 
42 ; 15 ^ 16 Fie. c. 76, s. 222 [stated, 1 Chron. p. 
16].— The 15 & 16 Vic. c. 76, s. 222, which gives 
large powers of amendment to the judges of the 
superior courts and judges sittings at nisi prius, does 
not extend to the case of a sheriff or other persons 
presiding at the trial of a cause under a writ of trial 
issued under 8 & 4 Will. 4, c. 42. To an action for 
goods sold and delivered, and goods bargained and 
sold, the defendant pleaded ruii^imiiii indebitatus. 
The plaintiff^s evidence failing to prove either count, 
the secondary, before whom the case was tried, 
allowed him to amend by adding a count for not 
accepting the goods : Held, that the secondary had 
no power to make this amendment under stat. 8 & 4 
Will. 4, c. 42. Semble, that by fbrce of the statute 
15 & 16 Vic. c. 76, s. 222 [stated 1 chron p. 16], 
such an amendment might be made by a judge 
sitting at nisi prius. Wickes v. drove, 2 Jur. N. S. 
p. 212. 

AMENDMENT AT TRIAL [vol. 1, pp. 16, 127, 
168, 810, USJi.Secondary of London— Power of 
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amendment— Comnum Law Procedure Act^ 1854 s. 
19 ; 3 ^ 4 Wm. 4, c. 42, s, 23.-1116 96th section of 
the Common Law Procedure Act, 1854, empowering 
the superior conies of common law, and every judge 
thereof, and any judge sitting at nisi prius, to amend 
the proceedings, does not apply to trials in inferior 
courts of record ; and the power of amendment in 
those courts is still limited to the matters specified in 
the 3 & 4 Wm. 4, c. 42, s. 23. Wicks y. Groves, 
Week. Rep. 1855-6, p. 253. 

AWARD. — lime to set aside— Delay on account of 
sickness. — The sickness of a person who desires to 
set aside an award is hot a sufficient excuse for 
postponing the application to the court, beyond the 
term next after the publication. He should move 
to haye the time enlarged. Guardin y. Brown, 
27 Law Tim, Rep. 55. 

ATTACHMENT OF DEBTS [1 Chron. pp. 
116, 160, 271, 419]. — Superannuation allowance — 
53 Geo. 3, e. 155, s, d^—Attachable debt under the 
Common Law I^rocedure Act, 18511 — ^The super- 
annuation allowance to a retired clerk of the East 
Lidia Company, granted by a resolution of the court 
of directors by yirtue of statute 53 Geo. 8, c. 155, 
8. 93, is not attachable, under the Common Law 
Procedure Act, 1854, to answer a judgment debt 
due from such clerk. Innes y. The East India 
Company, 2 Jur. N. S. p. 189. 

ATTACHMENT OF DEBT [yol. 1, pp. 116, 
160, 271, 419]— Common Law Procedure Act, 1854, 
s. 61 — AUachable debt — East India Company* s Act 
53 (xeo. 8, c. 155, s. 93 — Allowance in the nature of 
superannuation. — An aUowance inthe nature of super- 
annuation (under s. 93 of Geo. 3, c. 155) to an officer 
of the East India Company, from age or infirmity 
no longer qualified for the execution of his office or 
employment, is not a debt from the company to such 
officer attachable under s. 61 of the Common Law 
F»)cedure Act, 1854 (17 & 18 Vic. c. 125). Innes 
y. the East India Company, Week. Rep. 1855-6, p. 
245. 

COSTS.— Tkrafioti of s^^veral defendants— Abate- 
went — Pleading singly — Statute of Gloucester— Statute 
4 Anne, e. 16 — Double pleadvigs — Common Law 
Procedure Act, 1852, ss. 86, 39, 81 ; r. 62 H. T. 
1853.— The • 81st section of the Common Law 
Procedure Act, 1852, contams proyisions for double 
pleading in certain cases, and concludes by a proyiso, 
by which it is proyided, **that the costs of any 
issue, either of fact or law, shall follow the finding 
or judgment upon such issue, and be adjudged to 
the snceessftd party, whateyer may be the result 
of any other issue or issues.'* In an action against 
M. to lecoyer a sum exceeding £600, he pleaded 
in abatement the noxyoinder of B. and C, and 
thereupon imder 15 & 16 Tic. c. 76, s. 36, B. and G. 



were added as defendants. M., B., and G. then 
pleaded separately, M. and B. by the same attorney. 
M. pleaded as to £230 payment into court, and as 
to the residue ^'neyer indebted.*' B. and G. 
pleaded ^'neyer indebted'* as to the whole. Issues 
being joined, a verdict was found for M. on his plea, 
that no more than £230 was due, and against B. 
and G. that they were jointly liable with M. for 
£212 78. 9d. : Held (on cause being shown against 
a rule to review the master's taxation), that M. is 
entitled to the costs of his plea in abatement and 
lunendment under 15 & 16 Vic. c. 76, s. 39, and to 
the general costs of the causes and the trial, as 
succeeding on an issue which entitles him to the 
judgment he has obtained. With respect to the 
costs to be allowed to the plaintiffs, against the 
unsuccessful defendants, that as plaintiffs were 
entitled to no judgment for damages, they could.. 
have no costs under the statute of Gloucester. That 
there was here no double pleading, either under the 
4 Anne, c. 16, or the late Procedure Acts, and, 
therefore, the plaintifis were not entiUed to costs 
under 4 Anne. That by the proviso in the 81st 
sec. of 15 & 16 Vic. c. 76, it seems to have been 
intended to remove the doubts in Partridge y. 
Grardner (6 Exch. Rep. 21), and that it does not 
extend to cases where there is only one plea, and 
where plaintiff, succeeding on a single issue, cannot 
have judgment, or where ,the pleadings in one 
action against two or more defendants are at common 
law, and, each pleading separately, one defendant 
succeeds on his single plea so as to prevent the 
plaintiff having judgment against the co-defendant 
or co-defendants who have failed on the issues on 
the other pleas^ but to cases of double pleading 
only. That r. 62 H. T. 1852, does not apply to 
this case, aa neither issues of law or fact are raised 
within the first part of the rule, nor are plaintifis or 
B. or G. entitled to the general costs of the cause, 
within the latter part. That as there seems to be 
no rule, or statute to entitle the plaintifis to costs, 
th^ rule for disallowing them must be made absolute, 
but without costs., Cazneaw v. Morrice, Brewer, 
and Grandine, Week. Rep. 1856-6, p. 247. 

COSTS.— Cownry Court Acts—Set off, reducing 
amount. — Since the passing of 13 & 14 Vic. c. 61, 
if an action be brought for a sum between £20 and 
£50, and the claim be reduced at the trial by reason 
of a set off,, the plaintiff is not entiUed to his costs, 
unless there be a certificate, rule, or order for them 
under that statute. Ashcroftv. Foulkes, Week. Rep. 
1855-6, p. 457. 

INTERROGATORIES FOR DISCOVERY 
[1 Chron. pp. 160, 206, 812, 345, 381, 436] Common 
'Law Procedure Act, 1854 (17 fi- 18 Vic. c. 125), ss. 
51, 52 — Interrogatories — Discovery — Matter of law 



378 



THE LAW CHRONICLE. 



[Mat 1, 1856. 



— Discretion — Attorney plaintiff— -Affidavit-^Waiver. 
— Under sec. 61 of the Common Law Procedure Act, 
1854 (n & 18 Vic. c. 126), interrogatories maybe 
delivered to such matters as might be interrogated 
to by a bill of discovery in a court of equity (see 1 
Chron. p. 160) ; and, therefore, whatever is common 
to both plaintiff *s and defendant's case may be in- 
quired into by either party, though the answers may 
disclose the case of his opponent ; but neither party 
can interrogate the other as to matters which relate 
exclusively to His opponent's case. By Lord 
Campbell, C. J. In a pase fidling within the 
statute, the court is bound to grant the application. 
In actions against a land surveyor for negligence in 
the valuation and survey of certain estates, and 
against an attorney, for negligence in not defending 
certain actions brought against plaintiff: — Held, 
first, that plaintiff might deliver interrogatories 
asking what steps defendant had taken in the 
business in question. Secondly, that interrogatories 
asking defendant what steps it was his duty to take 
under .his instructions were not admissible, being 
matter of law. In an action by an attorney, the 
application was made upon an affidavit of the plain- 
tiff describing him as attorney. The application had 
been heard before a judge at chambers, when the 
summons was indorsed, by consent, ** disallowed, 
without prejudice to any future <ipplication :"— Held, 
that an objection, under sec. 52j that the attorney of 
the plaintiff ought to have joined in the affidavit, not 
not having been taken at chambers was waived. 
WhateUy v. Crawford, 2 Jiir. N. S. p. 207. 

mTERROGATOREES [vol. 1 pp. 160, 812, 
346, 381, 436].— Common Law Procedure Act, 1864, 
(17 fi- 18 Vic. c. 126, *. biy-Ejectment-'ForfeUure 
— Interrogatories — Privilege of witness in not answering, 
— ^The 61st section of the Common Law Procedure 
Act, 1864, which enables either party in a cause to 
deliver written interrogatories to the other, extends 
to actions of ejectment (affirming Flitchcroft y. 
Fletcher, 2 Jur. N. S. 191). The court wiU not, 
on a motion for leave to deliver interrogatories, 
entertain the objection that they are such as the 
party to be interrogated is privileged from answering. 
Such objection must be ti^en when the interrogato- 
ries are administered (affirming Osbom t. the 
London Dock Company, 10 Exch. 698; S. C, 1 
Jur. N. S., .93). In an action of ejectment on a 
forfeiture for breaches of the conditions in a lease, 
the court granted leave generally to deliver interro- 
gatories to the defendant as to the existence of the 
lease and the extent of the demised premises, subject 
to any objection, if valid, which might be taken by 
the defendant to answering any of the interrogato- 
ries when administered, on the ground of their 
tending to disclose a forfeiture of his estate. QwErCj 



whether, if the interrogatories have that tendency, 
the objection would be valid. Chester t. Wortlof 
Week. Rep. 1866-6, p. 326 ; 2 Jur. N. S. 287. 

PROCESS.— Or^'naZ writ — Concurrent writ-- 
C L P. A, 1862. — ^A concurrent writ can only be 
issued once on the original writ, and it must be 
within six months from the time of such issuing. 
Therefore, when a plaintiff had issued his original 
writ in April 1861, and continued it from time to 
time, and after the pataing of the C. L. P. A. 1862, 
again renewed it and issued a concurrent writ more 
than six months after the renewal which was served 
abroad, such concurrent writ was held void, and was 
set aside accordingly. Cole y. Skerrard^ 26 Law 
Tim. Rep. p. 188. 

RULE. — Improperly drawn up — Producing neces- 
sary document — Common Law Procedure Act 1864, *. 
46.— If a rule be so drawn up that sufficient materials 
are not brought before the court, the court may, in 
their discretion, under s. 46 of the Common Law 
Procedure Act, 1864, make an order for the produc- 
tion of a document they may deem necessary for the 
discussion of the rule. Ashcroft-Y. Foulkers^ Week. 
Rep. 1866-6, p. 467.- 

WRIT OF SXJIdMONS.-'Indorsement'-Attomey 
plaintiff— Residence — Common Law Procedure Aet^ 
16 fi* 16 Vic, c, 76, *. 6. — By section 6 of the Common 
Law Procedure Act, 1862, every writ of summons is 
to be indorsed with the name and place of abode of 
the attorney suing out the same ; and if na attorney 
be employed, then with a memorandum expresnng 
that the same has been 6ued out by the plaintiff in 
person, mentioning the city, town, or parish, and 
also the name of the hamlet, street, and number of 
the house of such plaintiff's residence, if any such 
there be. In the indorsement on a writ of summons 
issued by an attorney plaintiff in person his place of 
business is properly described as his "residence," 
within the above 6th section of the Common Law 
Procedure Act, 1862 (16 & 16 Vic c 76). AbUtt 
Y. Barhamj 2 Jur. N. S. 286. 

BANKBUFTCT AND INSOLViCNCV. 

ANNULLING VESTING ORDER.— Oa ere- 
ditor^s petition, where debt inqteachahle, — Where the 
debt upon which, a vesting ordernpon a creditor's 
petition is obtained can be impeached as non- 
existing, upon the ground of natural equity as 
between the debtor and the creditor obtaining the 
order : Held, that it may be annulled by the court 
without the consent of the petitioning creditor. 
Re Wiiherden, 27 Law Tim. Rep. 35. 

ASSLGKEE.— Attorney ^allowance for profes- 
sional charges.--An Bitomej being assignee of the 
estate and effects of an insolvent debtor charges 
for business done professionally, whereby the estate 



May 1, 1^6.1 



THE LAW CHRONICLE. 



879 



haM been greatly benefited : — ^Held, that an assignee 
ia only a trustee mb modo for the purpose of the act. 
and, therefore, that he is entitled to remuneratton 
for professional business done by him on behalf of 
the estate in his capacity of attorney, such business 
being performed bond fide for the benefit of the estate. 
Be Edmund Meadowcrofty 27 Law Jim. Bep. 48. 

BILLS OF SALE-'EegUtry qf [1 Chron. pp. 
29, 64, 136, 195, 271, 280, 407].— -Kto of SoUm 
Act, 17 jr 18 Fie. c. 36 (English antOagous, 17 (r 18 
Fie. e. 36) — Names, residence, and ocagMtion of 
grantor^~Cfrantee and attesting wiines^^Esguire not 
a proper description — Order and disposition clauses. — 
in registering a bill of sale it is necessary that 
not only the names, residences^ and occupations of 
the grantor and grantee should be giyen, but also 
the reridence and occupation of the attesting 
witness. Esquire is not a proper description for a 
merchant. If there be any omission in those 
respects, a creditor getting a bill of sale will have 
no priority in case ^f bankruptcy. ' The Bill of 
Sales Act does not repeal the order and disposition 
clauses in bankruptcy. Ee Arihur O'Connor, 27 
Law Tim. Bep. 27 

FRAUDULENT PREFERENCE.— TForrafit o/ 
attorney given totttm ikree nunUhs of petition — 1 jr 2 
Fie. c. 110, #. 6? — Meaning of *' void^^ in see. 69 — 
TlUe of assignee by rehtion — Demand and refusal 
^Evidence.— 'The stat 1 & 2 Vic. c 110 s. 59, enacts 
that ^* if any such prisoner shall, before or after his or 
her imprisonment, being in insolvent circumstances, 
Yoluntaiy convey, asssign, transfer, charge, deliver 
or make over any estate, real or personal security 
for money, bond, bill, note, money, property, goods 
or efiTects whatsoever, to any creditor or creditors, or 
to any person or persons in trust for, or to or for the 
use, benefit or advantage of any creditor or creditors, 
every such conveyance, &c. shall be deemed, and is 
hereby declared to be fraudulent and void, as against 
the provisional or other assignee or assignees of such 
prisoner iq>pointed under this act ; provided always 
that no sudi conveyance, &c. shall be so deemed 
fraudulent and void, unless made witliin three 
months before the commencement of such imprison- 
ment, or with the view or intention by the party so 
transferring, charging, assigning, conveying, deliver- 
ing or making over of petitioning the said court for 
his discharge firom custody under this act." In an 
action by the assignee of F., an insolvent, the 
declaration stated that the defendant, before ,F. 
became insolvent, converted to his use or wrongfiilly 
deprived F. of the use and possession of his goods. 
The defendant pleaded not guilty ; and, that before 
the insolvent the defendant had recovered a judg- 
ment against F., wherein a^ fa. had been sued out, 
and that the seiaure, sale and levy, were the con- 



version complained of. To this the plaintifir replied, 
that after 1 & 2 Yic. c. 110, and within three months 
of the insolvents imprisonment, F., with the view of 
petitioning the court, fraudulently charged his estate, 
by giving to the defendant, a creditor, a warrant of 
attorney fraudulent and void within the statute 
whereon the defendant obtaided. the judgment men- 
tioned in the plea : issue thereon. It was proved 
that the warrant of attorney was given voluntarily 
within three months of the imprisonment of the in- 
solvent, and there was dear evidence that it was 
with the view of giving the defendant a fiaudiilent 
preference, andthe ai^udication on the petition was 
also admitted, after being objected^ by defendants 
counsel, and read to the jury. It contained an 
abjudication that on the ground that the insolvent 
had, in order to give a preference, firaudulently charged 
his estate, he should be imprisoned for one year. It 
was then proved that, having been taken into 
custody on the day of the abjudication, he was 'dis- 
charged within three days by the defendant The 
only evidence of the conversion alleged of F.^s goods 
was, that the defeudant, the only detaining creditor, 
directed the sale^of the goods' under the execution : 
Held, that the a<yudication, although no evidence of 
the foct of the fraudulent charge therem stated, was 
admissible to show the time for which the insolvent 
was imprisoned, and the connection with the dis- 
charge of the insolvent by the defendant, and to 
show the footing upon which defendant and the 
insolvent were with each other : Held, also, by the 
miyority of the court (Williams and Crowder, J. J., 
dissentientibus), that there was evidence to go to 
the jury on the issues raised ; that the pUiintiff was 
entitled to recover, and in ^is form of action ; that 
" void" as against assignees, in 1 & 2 Yic. c. 110, 
8. 59, meant absolutely void as against assignees from 
the time when the act prohibited was done ; that a 
demand and reftisal in order to prove a conversion 
were unnecessary, since the act of the defondant in 
procuring the sale was itself a cooversion by reason 
of which the plaintiff, when he subsequently bcr 
came appointed assignee was damaged : Held, per 
Williams and Cowder, JJ. (b) that ^* void ** in sec. 
59 meant voidable merely at the election of the 
assignees ; that if it meant absolutely void against 
the assignee fi^om the act done, there was no evidence 
of a tortious act on the part' of defendant so as to 
amount to a conversion within the meaning of the 
first count of the declaration; and that a demand 
and reftisal were necessary to make out the conver- 
sion. Young v. BiUeter or BiUeter v. Youug, 26 Law 
Hm. Rep. p. 827 ; Week. Rep. 1855-6, p. 869. 

PETITIONING DEBTOR.— iSi#ci<ii< asHts^ 
12 S- 18 Vic. c. 106, *. 98, and 17 fr 18 Vic. e. 119 
—[vol. 1, pp. 158, 264].— It is for the Court of 
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Bankruptcy, and that court alone, to determine 
whether or 'not the available estate of a trader 
petitioning for adjudication of bankrup'tcy against 
himself is sufficient to produce the sum of £150. 
Pennell v. Butley, Week. Rep. 1856-6, p. 456. 

PROOF OF DEBT.— Sum payable in Juturo 
— Post-obit bond — Heir-apparent of o tenant in tail in 
remainder — Existing debt — 1 jr 2 Vic, c. 110, ss, 
75 j- 80.— By ss. 75 & 80 of the 1 & 2 Vic. c. 110 
(relating to 'insolvent debtors), it is enacted that 
ihe discharge under that act shall extend to the 
several debts and sums of money due or claimed to 
be due at the time of making the vesting order (of a 
petitioner for discharge under the Insolvent Acts) to 
the several pertons named in his schedule ad credi- 
tors or claiming to be creditors for the same respeic- 
tively, or for which such persons shall have given 
credit to such prisoner before the time of making 
such vesting order and which were not then payable^ 
and as to the claims of all other persons not known 
to such prisoner at the time of such abjudication, 
who may be indorsees or holders of any negotiable 
security set forth in such schedule so sworn to as 
aforesaid. By the 80th section it is enacted that the 
discharge shall extend to any sum and sums of 
money which shall be payable by way of annuity or 
otherwise at anyjutare time or times by viriue of any 
bond^ covenant, or other securities of any nature 
whatsoever ; and that every person who would be a 
creditor of such prisoner for such siun or sums of 
money, if the same were presently due, shall be 
admissible as a creditor of- such prisoner for the 
value of such sum or sums of money so payable as 
aforesaid, which value the said court shall upon 
application at any time made in that behalf, ascertain, 
regard being had to the original price given for 
such sum or sums of money, deducting therefrom 
such diminution in the value thereof as shall have 
been caused by the lapse of time since the grant 
thereof to the time of making such vesting order as 
aforesaid; and such creditor shall be entitled in 
respect of such value to the benefit of all the pro- 
visions made for creditors by that act, without 
prejudice nevertheless to the respective securities of 
such creditor, excepting as respects such prisoners 
discharged under that Act. In a suit in equity, it 
appeared that the plaintiffin 1885, being heir apparent 
of his father who was tenant in tail in remainder of 
certain property, expectant upon a life-estate, 
executed a post-obit bond for £100., which was con- 
ditioned to be void on payment within three months 
after the death of the survivor of the &ther and the 
tenant for life. In 1842, while the father and the 
tenant for life were still living, the plaintiff became 
insolvent, and in the same year he obtained his final 
discharge. The obligee of the bond did not prove 



under the insolvency. Afterwards, upon the death 
of the tenant for life, who survived the father, 
plaintiff became entitled 9$ tenant in tail in posses- 
sion, and being so, in 1853, hefexecuted an assign- 
ment of the property in question to the defendant, 
in trust for the benefit in the first place of creditors. 
The suit was brought by the plaintiff against the 
defendants, for carrying into execution the trusts of 
the deed, and the 4)bligee of the bond had been 
certified by the chief derk to be a creditor in the 
suit: Held, on motion to vary the chief clerk's 
certificate, on the ground that the obligee ought to 
have gone in and had his debt valued and paid under 
the insolvency, that the claim was not an existing 
debt in the year 1842, therefore that the Insolvency 
Debtors' Relief Act did not apply to the claim of the 
obligee; and motion dismissed with costs Hawker 
V. HalleweU 27 Law Tim. Rep. 40. 

PROOF OF DEBT,— Unascertained demand-- 
lante^ p. 109 — ^116] — Contract to insure — Verdict 
after bankruptcy [1 Chron. p. 19] — Assignees not 
interfering. — ^Where a bankrupt has entered into 
a contract respecting goods, and there is nothing 
open to dispute, except the mere question of value, 
and it is proved that tbere is a market price govern- 
ing the value of the goods, the contraetee may 
prove for such value. A timber merchant left 
timber in the hands of the bankrupts, who were 
owners of saw mills, under a verbal agreement 
that in case of fire the bankrupts should make good 
the value of the timber burnt. The timber was 
burnt, and an action commenced by the merchant 
before the bankruptcy for the loss. A verdict was 
obtained against the bankrupts afVer the bankruplcy, 
the assignees not having intervened in the action. 
The merchant was held entitled to proTe in the 
bankruptcy for the value of the timber bmmt. 
Per Turner, L. J., if the contract had been to 
insure the timber, and the bankrupt had failed 
to do so, and the timber had been burnt, the 
merchant might have proved in the bankruptcy 
for the value. Re Routledge^ 26 Law Tim. Rep. 
p. 817 

PROOF OF DEBT.— Co-cow/ractor*— Jota/ cre- 
ditors— tCoUateral security — Merger ofd^t [1 Chron. 
287, 8] — Costs — Judgment as collateral security, — 
Where two, who are the principal or ori^^nal 
debtors, execute a joint bond, with a third party as 
their surety, and the creditor enters up a joint judg- 
ment on a bond, he cannot, upon the original debtors 
becoming bankrupt, prove upon their estate upon 
foot of the joint judgment, whilst their co-contractor 
remains solvent. This rule is not confined to eases 
of partnership, but applies to contracts generally. 
^Vliere creditors have a judgment on a bond given 
as a collateral security for advances to be made, the 
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doctrine of merger does not apply, and the creditor 
may prove on foot of the simple contract. Parties 
signing a guarantee will not be regarded as original 
debtors to tlie creditors to whom the guarantee is 
given, but it wil)l be treated as a collateral security. 
Where a creditor's proof is not properly prepared, 
and another meeting is necessary, he must pay a 
portion of the costs incurred. A creditor volun- 
teering to aid the assignee in objecting to a proof 
will not be allowed any costs. lU Agnew^ 27 Law 
Tim. Rep. 27. 

PROTECTION.— am/ra<?<iii^ debts by grost and 
culpable negligence, — ^When the mi^or portion of the 
debts of a petitioner are contracted by gross and 
culpable negligence, and there is little or no estate 
for creditors: — Held, that he has no locus standi 
under the protection acts. Be Voules^ 27 Law Tim. 
Rep. 20. 

REMAND. — Damages w an action for seduction, 
— ^The court, in forming its judgment of the length 
of time for which an insolvent shall continue in 
custody at the suit of a complaining creditor for 
damages recovered in an action of seduction, will 
be regulated by the amount of damages recovered, 
having regard also to the station in life of the 
parties : SembUj that the costs in the action do not 
effect the question of discharge. He Hichurd 
Semutt^ 26 Law Tim. Rep. p. 332. 

TRADER DEBTOR. — Oiwn^ above £800— 
Insolvent Uable to pay an annuity for Itfe — To be 
estimated and inserted in schedule:— Reld^ that where 
an insolvent is liable to the payment of an annuity 
for life, not merely the arrears due upon the 
annuity, but the whole, value of the annuity, must 
be inserted in the schedule.; and if that value, 
together with the other debts, amount to above 
£300, the petition must be dismissed. Re John 
Styles^ 26 Law Hm. Rep. p. 332. 

CIUMIKAL LAW 

CERTIORARI.— Conviction by magistrates — ^ 
Geo, 4, c. 31, ss, 17, ^^— Assault— TUt^ to land,— 
The court will not grant a certiorari to bring up and 
quash a conviction by magistrates under 9 Geo. 4, 
c. 31, s. 27, on an affidavit by the defendant which 
states that the assault for which he was convicted 
arose out of a dilute as to the title to land, if it 
appears that on the hearings of the complaint there 
was any evidence before the magistrates on which 
they might decide that the assault was committed 
independent of, or before any dispute arose as to 
the titie to land. Esgina v. Bdwards^ Week. Rep. 
1866*6, p. 267. 

METROPOLITAN BUILDINGS ACT.— 2)i». 
triel SMTveyor— Extortion — Certiorari— Statute 7 fl* 8 
Vic. c, 84.— The"^ 79th section of the 7 & 8 Vic. c. 
84, enacts that " if any surveyor demand or wil- 



fully receive any higher fee than he shall be 
entitied to under this act, or if in his capacity of 
surveyor he receive a fee for any act or omission 
in respect of which he is not entitied to receive any 
remuneration, of if he refhse to refond any foe 
wrongfully received by him in respect whereof the 
official referees shall have made an order to that 
effect, or behave himself negligentiy or unfaithfully 
in the discharge thereof,*' certain penal conse- 
quences, including discharge firom,' and perpetual 
incapacity -to hold office, are to follow : — Held, 
that the offence seccmdly enumerated could not 
be committed except with a corrupt and evil 
intention, and by a receiving a fee for an act or 
omission in respect of which no fee would under 
the statute be due^ although the particular act 
should be done or omitted. By the 104th section 
of the statute, the writ of certiorari is taken away. 
From affidavits used in support of motions to bring 
up and afterwards to qnash the order, it appeared 
that until after the twenty-one days there w^ a 
slate cistern on the top of one of the priviea, with an 
opening twelve inches wide, and that the partition 
between the two other privies was only four inches 
thick, instead of eight inches thick, as the act 
required. After the twenty-one days,, the privy 
was covered in, and the partition increased to eight 
inches; and the defenduit then demanded, under 
an innocent mistake as to his right, a fbrther fee of 
10s. in respect'of each of these privies, making in 
the whole 30s. : He}d, per Coleridge, Erie, and 
Wightma^, J. J. (dissentiente. Lord Campbell, C. J.) 
that either the order and complaint ^sdosed an 
offence to which the criminal reinedy given by the 
79tb section was not intended to apply, the act done 
ort* omitted ]mag one for which a fee was payable 
under the act ; or that the order and complaint were 
so informal and ambiguous as to justify tiie court in 
looking at the affidavit^, which showed not a charge 
of an unintentional crime, but a complaint of a 
demand made under an innocent mistake, and that 
in either case the certiorari had prope^rly issued, 
and the order ought to be quashed. Reg. t. Badger^ 
26 Law Tim. Rep. p. 824. 

ANSWERS TO MOOT POINTS. 



No. 69.-^1^00/ qf^Ae insertion or non'-inserdon of a 
consideration in a modem assurance. 
Upon a caref\il reconsideration of this pomt, 1 
must admit, that my anti^niste have the best of the 
argument, and that in a deed of grant (as contradis- 
tinguished from % bargain and sale and covenant to 
stand seized and 'perhaps a deed of appointment), 
the effect of the insertion of i^ consideration is simply 
negative, A. L. Trotman. 
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No. 66. — Executor renouncing Devolution of Execu- 
torship (ante^ p. 811). 

With reference to the question jraised under this 
head, I am of opinion that the objection taken by 
the purchaser's solicitor id valid. '*It is conunon 
for one or more of the executors to renounce the 
probate, and then the other executors prove, and 
die 'in the lifetime of ihe disclaiming executors. 
In this instance the disclaiming executors must 
either prove the will, as they may do, or they must 
renounce the probate, and if they r^ounce the 
probate, administration de himis non must be 
granted," 1 Prest. Abst. p. 186. 

This seems to support the view of the pnrchaser's 
solicitor, namely that G. must either prove the 
will of A., and be a party to the conveyance for 
the purpose of discharging the mortgage, or he 
must renounce the probate ; in th^ latter case, 
I think the representation would cease altogether. 
The proper party to join in the conveyance 
would be A.*s next of kin who would have to take 
out administration (/< bonis non. 

J. G. B. Edwin. 

No. 66. — Executor renouncing-^DevoIuiion of 
Executorship (anie^ p. dll)* 

The renunciation of one executor is never abnolnio 
and irrevocable, and upon the death of the proving 
executor, he may still come in and prove. There- 
fore upon the death of one of several executors, 
the continuance of the representation will not be by 
the executors of such executor, but by the survivors, 
or if they refuse, by an administrator of the original 
testator. 

Comyn in his Digest (^'Administration " G.) says : 
" If there be more than one executor, the office on 
the death of one, devolves on the survivor, although 
the deceased executor may have been the sole 
acting executor, and the surviving executor may 
have refused the office in the deceased executor's 
lifetime, and actually renounced." This is so 
exactly in point with the case mooted, that there 
cannot be the slightest doubt ^at C.4he renouncing 
and surviving executor, was the proper person to 
give a receipt for the mortgage moftey, and if he 
refused, then the administrator of ihe original 
testator A. Fred. Smith. 

No. 66,—Devise^Construction (ante, p. 811). 
I think the subsequent qualification in this will, 
occurring after the devise to B., namely, ^* mibject 
nevertheless that all the stock, produce, income, 
and profits arising ftom aU and every part of the 
aforesaid premises^^* dearly shews the intention of 
the testator to be, that the widow should take a life 
estate in the whole property. 

J. G. B. Edwin. 



No. 66. — Devise — Construction (ante p. 811J. 
I take it to be quite dear that under the words of 
this devise the widow would be entitled to a life 
interest in testator's real property. 

W. H. RakdUes 

No. 67. — Devise^Dying before Receimnp Share 
(ante, p. 811); 

It seems quite dear that the husband is entitled 
to the shiu^ in question. The words, ^' but if any 
child should die before they should have received 
their share leaving issue, the issue to take equally 
the parents share so dying,'i are not to be oonstmed 
literally. The construction the oonrt would pat 
upon them, I think would be, that the children who 
should Acquire a vested interest in their shares by 
attaining twenty-one yean of age, the same should 
not lapse, if they should die in the lifetime of the 
testator, or the tenant for life, but that such share 
shotdd go to the issue of such children so dying. 
But thil state of things has not happened, inasmueh, 
as the child survived both the testator and the 
tenant for life. On the death of the tenant fbr life, 
the daughter became entitled in possession, imd the 
property not having been bequeathed to her 
separate use, dearly became the property of her 
husband, who, I think, is undoubtedly entitled to H. 

J, G. B. Edwin. 

No. 67. — Deviser-Dying before receiving skare 
(anU, p. 811). 

As testator's daughter surrived the age of twenty- 
one years, at inrhich time and not before the legacy 
vests, the attainment to that age being a condition 
precedent to the gift, I think that on her death, 
before receiving the n^oney, the same would go to 
the husband and he would be entitled to administra- 
tion thereof to the exdusion of the child who could 
not di|im any provision thereout, for the leg^y 
being vested the wife was possessed of it at her 
death, and miitht have received it immediatdy on 
arriving at the age of . twenty-one. 

W. H. RANDLE8. 

No. 68,— Trustees of Dissenting Ch^pds 
(ante, p. 811). 

I eaniiot find that there are any aets of Parliament 
regulating, the proceedmgs of trustees and offieera of 
dissenting chapels. The power of the trustees to sell 
chapd premises would depend on the deed creating 
the trust The trustees wouH hardly be juatifled in 
selling for any purpose, however beneficial, mileaa 
an express authority be conferred on tiiembythe 
trust iiistrument. G. 
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CONYBTANCINO AND EQUITY. 

BXECXJTOJi^.'-Leaseholds— Indemnity in respect 
of covenants in leases, — ^Where leaseholda have been 
specifically bequeathed by a testator (lessee) and 
they are insufficient to indemnify the executors, they 
(the executors) are entitled to indemnity out of the 
general estate against the coyenants in the leasiies; if 
the speci^c legatee cannot give a sufficient indempity- 
The above rule^ also applies where the leaseholds 
have been sold by the direction of the court, but not* 
where the testator was only an assignee, as then 
there are no future liabilities against which the 
executors can require indemnity. Garratt v. Lance^ 
JUld, 27 Law lim. Rep. p. 12 ; 2 Jur. N. S. 177. 

EXECUTOBS.— £x/>enM« of obtaining probate- 
Proctor must look to the executor and not come on the 
estate— Testamentary expenses^ when directed by the 
wiU to be paid. — When an executor or executrix 
employs a proctor to obtain probate of the will, the 
costs of obtaining that probate, including, of course, 
the amount paid by the pr6ctor for probate duty, 
form a debt of the executrix, and the proctor may 
sue her, and recover the amount from her, but, as a 
general principle, there is nq lien upon the estate of 
the testatrix ; that is to say, it is not at all a matter 
of course that the proctor may pass over the execu- 
trix, and omit insisting upon his right against her, 
by coming to the court administerii^ the deceased's 
estate to ask that the amount of his charges should 
be paid out of the estate of the testator. As a general 
rule, where the executor is indebted to the estate of 
his testator to an amount equal to or exceeding the 
amount due for testamentary expenses, those ex- 
penses are not a charge upon the estate for the 
benefit of the person to whom they are due. But 
where the will directs the testamentary expenses to 
be paid, those expenses are a charge upon the estate. 
Tanner v. Carter, 2 Jur. N". S. p. 413. 

FEME COyEKT.-'Equity to a settlemen^t^ whole 
fund settled [1 Chron. pp. 9, 87, 200, 273, 872, 469] 
— Where a husband had ceased for several years to 
reside with or maintain his wife, havmg only allowed 
her £4 in the preceding twelve months and she had 
Uiree children to support, the court ordered the 
whole of a fund of £560 to be settled OH the wife and 
her children*, there having been no settlement on the 
marriage. Re Disney^ 2 Jur. N. S. p. 206. 

JURISDICTION.— iSemovaZ of Impediments to 
trial at law — Ejectment — Surprise — Agreement to take 
a lease — Judgment by default, — Plaintiff, being in 
possession of certain lands as absolute owner, was 
served witii a writ of summons in an action of eject- 
ment Being, as he stated, illiterate, and unable to 
No. 26 (Vol. n.) 



read the writ, and being misinformed as to its nature, 
he suffered judgment to go by defiiult. Afterwards, 
to avoid beiujg turned out of possession, he signed a 
memorandum of agreement for a lease whereby he 
agreed to take the farm from the defendant (who 
was plaintiff in the ejectment suit) for four months 
at a fixed rent. He then attempted to set aside the 
judgment on the ground of surprise, but was met 
at law by the objection that he had waived all irre- 
gularities by attorning to the defendant. The bill 
prayed for a declaration that'the plaintiff was entitled 
in fee simple in possession, that the memorandum 
might be delivered up; and for an injunction to 
restrain the defendant from proceeding at law, either 
upon the memorandum, or the judgment : ' Held, that 
the jurisdiction of the Court of Chancery extended 
to remove any impediments to the fair trial of the 
real question at law ; but did not extend to the trial 
of that question, semble, if explanation of the nature 
and effect of a writ upon service be dispensed with 
by the provisions of the C. L. P. A., and any sur- 
prise were to arise in consequence, the Court of 
Chancery would relieve against such surprise. The 
evidence of surprise in this case failing, Uie bill was 
dismissed with costs, except so fair as it prayed an 
ixyunctioh to restrain the defendant fit>m making use 
of the memorandum and judgment. OrijffUhs v. 
Edwards^ "27 Law Tim. Rep. p. 18. 

MORTGAGE.— ilifort^^*# costs [a»te, p. 844]— 
Costs of transfer, — ^Where a mortgagee, without the 
concurrence of the mortgagor^ and without first 
calling upon him to redeem, asedgns the mortgage, 
he is not entitied to add the costs of such transfer 
to ^his mortgage security. In re RadcUffe^ 2 Jur. 
N. S.887. 

MORTGAGE.— Jtottr^*^17 fl- 1? Vie. c. 86— 
BiU of Sale affixtures^ fiUng.— The old rule of law 
was very strict with respect to fixtures. Anything 
that had been once attached to the soU with nails or 
screws by the owner of the freehold, as between the 
heir and executors, passed with that to which it was 
so attached, the owner being considered to have 
thereby expressed his intention that the character of 
what would lotherwise have been deemed a mere 
movable chattel should be changed. This rule has 
been relaxed in cases between landlord and tenant, 
such relaxation being clearly &s the benefit of trade, 
it being most unreasonable that where the tenant has 
placed valuable property upon the soil for his 
own purpose, the landlord should be allowed 
to take it at the end of the tenancy. The case in 
Fisher v. Dixon (12 CI. and Fin. 812), was of an 
owner, not of a tenant ; which depends on principles 
very different firom those applicaUe to fixtures as 
between landlord and tenant. This disposed also of 
Hellawell v. Eastwood (8 Exch. R. 296) in which 
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it did not appear that Fisher v. Dixon was cited. 
As to the cases which have arisen on aJi. fa hy the 
sheriff, the sheriff has the right to seize ordinary 
house fixtures, but not when the freehold is in the 
debtor, and he has affixed them to it (Wynn v. 
Ingleby, 5 Bar. and Aid. 625 ; Place v. Tagg, 4 M. 
and By. 277 ; and Elallen y. Runder, 1 Cr. M. and 
R. 206). Under a mortgage by the owner in fee of 
the land, mills or factories, dwelling houses, and 
hereditaments, in his occupation as a copper roller 
manufactory, and also of the steam engine, boiler, 
millgear, millwright work and jnachinery then or 
thereafter to be fixed to the said lands, &c., together 
with all fixtures, &c. : Held, as against the assignees 
in bankruptcy of the mortgagor, that all machinery 
which was affixed to the freehold and would have 
passed to the heir and not to the executor, had 
passed to the mortgagee under this deed. Cisterns 
and machines standing by their own weight, and not 
fixed to the ground, not included. The Bills of 
Sale Registration Act 17 & 18 Yic. c. 86, has no 
application to a conveyance of the whole freehpld. 
Ma^er v. Fraser^ Week. Rep. 1855-6, p. 887. 

PUBLIC COMPANY.— iands Clauses ComoUda- 
dian Act, 1845— ITa/er-woribr Clauses Act, 1847— 
Stream taken or used or injuriously affected, — Under 
the Water-works Clauses Act exactly the same dis- 
tinction holds good with respect to the mode of pay- 
ment of the value of streams *' taken or used or 
injuriously affected," which is established by the 
Lands Clauses Act in the case of lands. Where a 
stream is diverted, it is taken or used ^* within the 
meaning of these acts and payment of the value must 
be made or secured to the owners and occupiers of 
all the lands through which it passes, before the 
diversion can be made? Semble, that a stream hito 
which the stream diverted used to flow, would be in- 
juriously affected" by such diversion. TerrandY. 
The Corporation of Bradford, 27 Law Urn. Rep. 
p. 11. 

EQUITY FRACnCB. 

ANSWER.— /n«e^Ecten<— Trustees — Disposal of 
property, particulars of — Trustees and executors, in 
their answer to a bill filed for the administration of a 
testator's estate, said that the testator had, by deed 
of a certain date, conveyed part of his property, but 
refiised to say to whom, or on what trusts : Held, 
the answer was insufficient. Major y. Amott, 2 Jur. 
N. S. 887. 

ADMINISTRATION SUTTS.-^Staying proceed- 
ings in other suits. — ^The usual practice oil restraining 
a -creditor who sues an executor or administrator at 
law, is to order the executor to make an affidavit as 
to the money in his hands, a&d there appears no 
'reason why the same should not be done in fiitour 



of creditors who are stayed firom proceeding with a 
suit in equity. But it makes a difference where 
there is the additional fiu^t that the creditor suing 
the executor in equity alleges that the vouchers and 
documents necessary to prove his debts are in the 
hands of the executors. An administration suit was 
commenced by a creditor, the bill alleging that the 
documents to prove the plaintiff^s debt were in the 
possession of the defendants, the executors. Sub- 
sequently, and after having obtained further time 
to answer, two of the executors filed a bill against 
the third, who was also beneficially interested in the 
residue. They obtained a common decree before 
putting in an answer, and applied to stay proceedings 
in the other suit. The motion ordered to stand 
until an answer should have been put in Macrae t. 
Smith, Week. Rep. 1855-6, p. 472. 

VARYING DECREE.— Orrfer to tax soUeitor's 
costs — Taxing-Master General — Accounts — Varying 
decree by motion. — ^In Jones v. James (1 Beav. 807), 
it was decided that under the common order for tax- 
ation of costs the Master was not authorised to take 
an account of pecuniary matters between the parties 
unconnected with the bill of costs ; and in Re Smith 
(4 Beav. 809), the same rule was acted upon. It is 
quite contrary to the practice of the equity courts to 
vary on motion what has been done by decree. Hie 
proper course is either to rehear the cause, and set 
the decree right, or to wait for the hearing on fbrih^ 
directions, and remedy the error by a firesh order. 
But no supplemental order can be made upon motion, 
decrees being made, not merely for the purpoee 0f 
declaring rights, but of directing how those rights 
are to be carried out. These observations win 
explain the following decision: — By the decree in a 
suit by a fdient against his solicitor, it was referred 
to the taxing-master to take an account of the 
general money transactions between the plaintiff and 
defendant. Afterwards the plaintiff applied on mo- 
tion for an order that, notwithstanding the decree, 
the general money transactions should be referred to 
the taxing master : Held, first, that this was avazia- 
tion of the decree, and could not be made on motion. 
Secondly, that tiie general money transactions, not 
being connected with the payment of the bills of 
costs, it was not within the provinde of the taxing 
master to take the accounts of them. Kiag (Johsi) 
T. Savery, Wtftek. Rep. 1865-6, p. 471. 

BANKRUFTOT. 

PROTECnONT ACTS.— lfaJ% over estate he/ore 
petitioning the court. — ^Where a man disposes of hit 
estate witiiout paying his creditors, a dearcaae is 
made out against him mider the proteetioo acts. 
Re Currey, 27 Law Tim. Rep. 90. 
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CREDITORS' COMPOSITION DEED. 



Limited Hme for execution — Principles of construction 
— Raworth v. Parker (anUy p. 307). 

We bave before noticed, at some length (vol. I, 
pp. 167-170), the subject of Voluntary Conyeyances 
for the benefit of creditors, so far as relates to the 
question of their revocability. In accordance with 
our practice of rendering this work as complete as 
possible, we now call attention to another of the 
doctrines relating to composition deedSf viz., the 
operation of the common clause, excluding from the 
benefit of the deed, creditors who do not execute or 
come in under it within a limited time. This sub- 
ject was -considered by V. C. Wood, in the recent 
case of Raworth v. Parker (Week. Rep. 1865-6, p. 
273; 27 Law Tim. Rep. 62), the circumstances of 
which are stated ante, p. 807. The V. C. laid down 
as a rule in equity that, although composition deeds 
may tontain provisoes that they are to be executed 
by the creditors within a limited time, they are 
nevertheless to be construed with latitude ; and it 
is not necessary in equity for a creditor to seal and 
deliver the deed, provided -he indicates, i^ithin due 
time, his assent to the terms of it, and his intention 
to act underwit. His Honour observed, that Lord 
Eldon in the case of Spottiswoode y. Stockdale (Coop. 
102), ''has decided that it cannot be alleged by the 
debtor that the deed, although void at law, is not sus- 
tainable in equity, upon the ground that there is -a 
provision in the Atfied that it is to be void if all the 
creditors who have not securities do not sign it 
within a given time, and it is shown that certain 
creditors who had no securities hav^ not assented to 
it within that limited period. Lord Eldon admitted, 
upon the state of facts, that the deed was void at 
law, but he said \i wa^ clearly sustainable in equity, 
the trustees havmg acted under it. That authority, 
however, does not go beyond this — that it is not 
competent for the debtor himself to dispute the 
validity of the deed in equity. The cases show that 
the courts of equity are not strictly bound by the 
legal effect of instruments of this description, but 
give assistance to parties where it has been acted 
upon. This is the whole extent of the authorities. 
ITiere are no modem authorities which show relief 
to have been given Where a time has been fixed within 
which the d[eed was to be executed. In the later 
authorities there was a strong indication of opinion 
by the court, although nothing more than dicta on 
the subject, that time is in such cases an essential 
ingredient^ and that parties who do not bring them- 
selyes within thaX condition will be excluded from 
the benefit of such instruments. It was said that 
x^rcdltors who executed at a particular period might 



have been induced to do so from the notion that a 
larger dividend was to be distributed among a small 
number of creditors, and that it would be ui^ust to 
those parties if afterwards they are to have other 
creditors let in upon theqi) and that this would have 
to be considered in deciding on the admissibility of a 
creditor af\er the time named. Practically, however, 
this case does not assume that aspect. This com- 
position deed Was signed by the bulk of the creditors, 
who had to sign, before the last day. It might be, 
howeyer, mattler worthy of consideration how that 
could affect the question, i^one of the later autho- 
rities went the length of the case of Dunch v. Kent 
(1 Vernon, 260). There the court held, that 
although not within the year, the creditor was 
entitled to have the benefit of the deed. If the 
creditor is to be held not admissible after tiie period, 
Dunch V. Kent must be overruled. But let us con- 
sider the purport of deeds of this nature^ Why is 
equity io give an enlarged construction to them? 
Because it must be assumed that the debtor must 
clearly wish the whole of his creditors to participate 
in the fund available for payment. He ca^ not, or 
ought not, and therefore must for the present argu- 
ment be held not to wish to exercise any fraudulent 
preference. The court cannot attribute to him any 
other intention than that all his creditors should be 
provided for. It is obviously for his benefit to get 
the largest number to come in. It is also for the 
interest of tiie body of creditors themselves to be in- 
cluded in the provisions of the deed, because they so 
get a more speedy distribution*. It seems upon 
principle, too, that it should not be competent for 
creditors to exclude a bond fide creditor to whom no 
improper intention can be attributed. What is the 
duty of trustees of such a deed? They being credi- 
tors themselves, it cannot be permitted that they 
should keep the deed in their pocket ; that would 
be most improper. In their advertisement they did 
not tell the creditors (which took the case out of the 
reach of the argument as to the creditors signing or 
not signing according as there were more or less in 
number who had executed it) — they did not tell the 
creditors, if you execute it on the 22nd July you 
will have the benefit of it, and nobody else ; but 
they said, all who do not execute upon that day, or 
upon such other day as the creditors may desire, 
will lose the benefit' of it. Every one knew that the 
trustees had the power of extending the time thirty- 
days. That fact got rid of the objection of creditors 
executing it on the faith of subsequent creditors not 
being let in. They knew that the plaintiff was 
abroad ; that he was a very large creditor ; that he 
had absconded, and was not likely to be very easily 
fo^nd ; they knew that his friends were very anxious 
— for whatever reason— that hi? should bclet in to 
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have the benefit of the deed. The demand was 
made upon them at a proper time, as soon as he was 
aware of it, and when they elearly had power to 
extend the provision as to the period of admission. 
I do not think it quite so clear that they could extend 
it afterwards. Knowuig these facts, it was plainly 
the duty of the trustees to have enlarged the time. 
The case, in all other respects, is frf^e from difficulty. 
There was no difficulty suggested as to extending the 
time by reason of inconvenience from delay ; there 
was no necessity shown for immediate distribution ; 
no dividends were shown to be ready fbr distribu- 
tion ; nothing had been done, and nothing remained 
to be done, to prevent this creditor from bringing 
himself within the full benefit of the deed. Under 
these drcui^stances it would be departing from every 
equitable principle which ought to govern the court 
in construing deeds of this description, to hold that 
parties who are themselves creditors — it would 
amount to something worse than disregard of their 
duty as trustees, and would be ui\just and improper 
to allow tiiat they may say that diey wi)l exclude a 
creditor whom they )mow to be abroad. I have no 
wish to impute any wrong intentions to these in- 
dividual trustees, who were acting for the whole 
body of creditors, nor do I mean to intimate that 
they might not have felt some difficulty as to the 
course they were to take. At the- same time, when 
they were informed tiiat there was this large credi- 
tor, when they knew that he was at such a distance, 
and that there was every probabflity he might not 
have heard of the design, and they had in their 
hands the power of giving him an opportunity of 
executing Uie deed, it was their common duty to 
have allowed him to do so. On these grounds, even 
assuming' the point of law to be in the defendants' 
favour as to the extension of time after it had 
expired, and not assufning a single fact, except the 
power of attorney, the plaintiff must be declared 
entitled to be admitted to execute and have the 
benefit of the deed. 



soucrroBS as trustees. 



Committing breach of tnut — J^triking off Rolls, — 
There have of late been many successful applications 
to strike solicitors off the roll on the ground of 
misconduct, and it cannot be too well known that 
the courts will so act towards a solicitor who having 
been a trustee has so dealt with the trust funds, 
that they have been lost. In the case of Re 
Chandler (27 Law Tim. Rep. 61), the Master of 
the Rolls struck off the rolls a solicitor who having 
been a trustee of a marriage settlement, sold out the 
trust f\ind, and applied the proceeds to his own use. 
The counsel of the solicitor, Mr. Chandler contended 



that the breach of trust committed by him was an 
act done by him in the character of trustee, and 
not of solicitor, and that, therefore, there were no 
grounds for striking him off the roUs, but the 
Master of the Rolls observed, that these cases were 
very painful, but he had no option as to the course 
to be taken. It was said Chandler was not the 
solicitor of the trust, and had not charged any costs 
against- the trust estate ; but he was a trustee, and 
so fiir as a solicitor was required, he had acted; 
at least, there was no other solicitor. He knew it 
was- a breach of trust to sell out the stock ; he knew 
he eo^d not do so without the consent of his co- 
trustee, and knowing this, he induced his co -trustee 
to sign the power of attorney to sell out the stock, 
obviously for his (Chandler's) own purposes, he 
having no mortgage or investment in view at the 
time, and he kept the money at his banker's and 
aflplied it to his own use. This is a line of conduct 
which solicitors are bound to avoid ; they are placed 
in a position of high trust, and it is very rarely 
that the court is called upon to call them to account 
in this way, or to visit them with penalties. But 
for that very reason they are commonly appointed 
trustees, because the fact of their bemg solicitors 
of this court gives them a. stamp which marks them 
out as trustworthy persons in whom confidence may 
be reposed without hesitation. I cannot, therefore, 
allow this gentleman, who has shown his unfitness 
for the office he holds, to remain in a situation 
lo do injury to others who might be induced to 
trust him; and, therefore, though there is the 
extenuating circumstance in his &vour that the 
fund is not wholly belonging to other persons, I 
must strike him off the rolls of the court. 



SCOTCH AND IRISH LAWYERS. 



Ferguson--C. B. O'Grady^MacnaUy—C, J. Butke 
^Downu—PlunheU—Lord Clare— Grattan. 

Wb are accustomed to hear and read so much of 
English judges and lawyers, that we ihwk our 
readers will not be sorry to have their attention 
called to some rather rambling it is tine, but not 
the less interesting notices, of some of the Scotch 
and Irish lawyers, which we take firom ** Recollec- 
tions of a deceased Welsh Judge." 

Ferguson. — On our circuit we have had brethren 
coming from the two sister kingdoms of Scotland 
and Ireland. Ferguson, since gone to India, where 
he is making, I hear, a large fortune, was of the 
former class, though he had never been at the 
Scotch bar. But Ogle belonged to the latter 
country, and he too is now thrivmg in India. Fer- 
guson was an excellent fellow, full of talent, little 
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read in his profettrion; owing, indeed, the reading 
he had to the accident of haying been imprisoned 
under sentence for a seditions riot at the state trials 
at Maidstone, where he and Lord Thanet were 
charged with having aided in a rescue of the pri- 
soners just acquitted, but detained on a new charge. 
Ferguson always spoke of this conviction with a 
bitterness foreign to his nature, as does Lord 
Thanet to this day ; but Ferguson used to give us 
anecdotes of the Maidstone trials which were 
amusing. Thus Sheridan being called for the 
defendants, Garrow cross-examined him,' and hap- 
pening to dislike the answer he got, was using the 
ordinary form of palaver in repeating the question, 
" perhaps I don't make knyself understood ?'' '' Cer- 
tainly yon do not,*' said Sheridan coolly enough. 
^^Ohl then,'* and Garrow repeated his question 
in a different form ; but still the derired answer 
came not; whereupon he said in the accustomed 
palavering manner — It is perhaps my obscurity and 
confused way of putting it?**— Sheridan bowed 
assent in a marked manner, which excited loud 
laughter, as he added, ^^exacUy so.** Abbott, now 
Chief Justice, was called for the Crown, and Erskine 
cross-examined him. Fugion, the Bow street runner, 
had just been examined. Abbott gave a shnfflii^^ 
answer, which drew from Erskine the only harsh 
word, Ferguson said, he had ever heard from that 
great and mild tempered man. '* Sir, I should have 
been aidiamed of the Bow Street runner if be had 
given me an answer like that.*' Abbott, Ferguson 
said, looked furious, and never forgot x>t forgave the 
blow. 

C. B. O'Grady'-MacnaUJf. —The Irish bar and 
bench are, I believe, high in point of talent, and 
respectable in learning; but they have no powers 
of correctiy doing their business. It is all haphazard 
from what I have seen of them ; but no one can 
deny them great readiness and eloquence ; and their 
wit is renowned. But their wit is not confined to 
the bar as it is with us, unless on very rare occa- 
sions—*^ few and -ftr between.*' On the contrary, 
the Irish bench, if not the fountain of wit, is, at 
least, one of its reservoirs; it is a main through 
which wit flows freely and oopiously. I have heard 
of numberless instances, like the one I formerly 
recounted, of Sir Frederick Flood's *« unfortunate 
client," which, by the way, I ascribed to Lord Chief 
Justice Downes ; whereas it was Lord Guillemores 
(Chief Baron O'Grady's). With his strong Limerick 
brogue ; his quickness of repartee ; his unscrupu- 
lousness of offending against strict decorum ; he 
really seems to have been among the most accom- 
plished of jokeraongers. His sarcasm was often so 
sly that it went over the head of his victun, but was 
perceired and relished by the by-standen. Thus, 



when one rather of a silly nature was complaining 
of his son's obstinacy, and calling that near relative 
a "complete mule." "vNo doubt '^ (said O'Grady) 
"he has a tide to the name, both personal and 
hereditary." But his victim asked, " How could a 
mule beget a mule?" "No, truly," answered he, 
"but eYcry mule must have a father." Macnally, 
a vulgar man, -and therefore ever fond of keeping 
high company, was once showing off about his 
dinners at Leinster House, and would bring on the 
subject by afiecting to complain oi their plainness 
and scantiness. " How so?" said the Chief Baron. 
"Why," says Macnally, "for instance, yesterday 
we had no fish at toble." "Probably," said my 
Lord, "they had eaten it all in the parlour ;'' so Me 
was his wit. Bfit in more broad jesting Chief Baron 
Patterson was at least his equal. He once addressed 
a Grand Jury on the state of the country, then 
disturbed by the cabals, intrigues, and squabbles of 
the great rival powers or families of Agar, Floodi 
and Bushe. " It is truly painful," said his Lordship, 
" to contemplate ; but how can it be otherwise when 
the laud 1$ flooded with corruption, each man eager 
only for place, and every httsh conceals a villain?" 
Macnally was one of the greatest romancers ever 
known even in Ireland. I have heard men say 
that he had, by some awkward, not very sober, or 
any very temperate scrapes, lost the whole of one 
thumb and a moiety of another finger, and they 
used to as)^ the how and the irAm, to each of whic^ 
inteiTogatories he would put in a totally different 
answer ; till at la9t, getting quite confused, and half- 
recoUeeting his former accounts of the matters in 
question, he got fririous, and said he had wholly 
forgotten all about it. Another time Macnally went 
to Mr. Parsons, one of the wits of the bar, when his 
son, a somewhat disreputable char^ter, had been 
robbed: "Well (said MO. *^*^e you h^vd of my 
son's robbery ?" •• No, " answered Parsons quietiy, 
"No, whp l^as be beep robbing?" 

C. J. Bmhe.— The learned and most able Chief 
Justice whom I have just named (Bushe) ^i^ kept 
many years Solioi^r-Greneral by the re)ucitance of 
Saurin to resign his Attorney-Generalship, and 
Downes his Chief Justioesbip, both dreading to see 
a Whig siieceed. One day at the Lord lieutenant's 
table, his excelleiipy fell to praisii^ Downes as an 
able judge, to which the Solicitor-General assented. 
•He then ppok^ of )ii(i maimers as a judge and a 
gendeman— the same full assent. He thea dwelt 
on his suavity of tempw in all positions, public and 
private. To this Mr. Solicitor could only agree. 
Next his excellency spoke of }ub great yir^ues as 
undeniable, and without any exception. 1^. Soli- 
citor could not go qnite so far. He paid, '^Wl^y. 
yes, generally speaking ; yet perhaps—" "Parhap 
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what? " said the wondering Viceroy. What can be 
the exception to his virtuous character — ^his most 
pure character?** •'There is one Tirtue in which 
he is deficient — ^I mean resignation. " All mankind 
knew fhat he had remained far too long on the bench, 
and ought to have retired much earlier. 

Downes. — Downes and Burton both were English- 
men, and went over .to Ireland, the latter when forty 
years old. Both began like many barristers formerly, 
and some in our day^ by noting briefs^ or helping by 
abstracts, the leaders in full practice. Downes was 
never married, but had, for the sake of society, 
living with htm two maiden sisters of Hussy 
Burgh — aged ladies of extraordinary starchness and 
old fashion, the aunts of Sir Ulysses, on whom he 
got the title settled after him ; for Sir Ulysses was 
in no way related to the Chief Justice, excepting 
through his two maiden aunts ; if playing piquet or 
whist with his lordship can be called relationship. 
I do not imagine such a descent or limitation of a 
title was ever known in any other country but the 
one where all irregular things are done. Of Downes, 
Curran always expressed thelowest opinion. I have 
heard him describe his mind as a quagmire; and 
say, moreover, that half of what passed before him 
in court he could not hear, and much more than 
half of what he heard he could not comprehend. 
He had hardly any recommendation but a fine 
person and a most judicial aspect, which many 
scrupled not to call aa imposing appearance, for it 
was calculated to make the spectator fimcy he had 
some capacityt which he had not. His want of 
resignation was seen still more plainly when Plunkett 
was in office. Then Downes seemed screwed down 
to the bench, as Curran said, '^like a log. ** 

Plunkett,-— 1 place Plunkett very §u above all the 
Irish and almost all the English speakers I have 
ever heard; and I have heard the best of both 
countries. But I never heard Plunkett at the bar, 
where I consider he must have been very great 
indeed. His perfectly logical head — ^his sustained 
force of reasoning — ^his' entire neglect, amounting to 
an apparent contempt of every thing but the matter 
in hand— the cause ; bis superiority to tinsel and all 
finery, like a kind of abhorrence— even without his 
own most chaste imagery, most apposite comparisons, 
happy illustrations, and occasionally, but very rarely, 
admirable jokes — these perfections place hiin in the 
very first line of orators among those of all ages ; 
and these perfections are in a most peculiar manner 
suited to command the greatest success at the bar, 
whether before the court or the jury. Of his wit, 
sometimes approaching to drollery, and the effect 
heightened by its contrast with the peculiarly grave 
aspect and manner of the man, I have seen both in 
'Parliament and societv instances not very easy to 



repeat with success, because depending much on the 
circumstances and the humour of the person at the 
moment. There was, however, one quahty that 
always marked them — they had something inexpres- 
sibly odd and wholly unexpected, and they came 
very easily into play. I remember once on a l<?gal 
question in Parliament, he was speaking of the 
bastard eigne and mulier puisne; he said, *' the child 
after marriage, whom the law m its wisdom is pleased 
to call the mulier, and might as well have called the 
ostrich,^^ I never saw the lawyers present more 
merry, except perhaps when Windham in his admir- 
able and unreported speech on the Walcheren 
inquiry, said, *• Talk of a coup de main in the Scheldt \ 
You might as well talk of a coup de main in the 
Court of Chancery ! ** At that moment the Master 
of the Rolls (Sir William Grant) entered, and took 
his seat, looking ds grave as usual. But the gravity 
lasted not long ; the shot told on him, and he rolled 
about on his bench almost convulsed with laughter. 
The speech was unreported, because Windham had 
offended the gentlemen of the press, whom a judge 
once called our Lord the King of the Press. He 
had on a recent occasion of some complaint about 
misreporting, dared to say that he only wished they 
would let him alone and not report him at all. 
They took him at his word during the greater part 
of the session. But to return from my ramble, alas, 
the only one I can now eiyoy since our Welsh tours 
of little work and much play have been abolished. 
I remember once when some one said that he bad 
seen a brother of Leach's (the Vice Chancellor), 
and that his way of speaking and his whole ways, 
were so like those of his Honour, that the manner 
seemed to run in the family; Plunkett, who was 
present, said ^^ I should have just as soon expected 
to see a wooden leg run in a family. ^' It was this 
perfect appropriateness, and at the same time perfect 
unexpectedness, that gave such point to his jests, as 
well as to his more severe illustrations. Natural 
without being obvious, the description somewhere 
given of fine writing, peculiarly applies to him ; so 
does that other description, right words in right 
places, apply to his style, which is quite perfect. 
Lord Clare — Grattan. — I forget whether it was 
Plunkett or Grattan, who said of Lord Clare, the 
fiunous chancellor, that he was a dangerous man to 
run away from. But I have often recollected the 
sentiment as well as the phrase, and. thought how 
much it applied to the Irish men of loud valour. 
Lord Clare, formerly Fitz-^Gibbon, was a veiy able 
man and a good and even powerful advocate, but 
little of a lawyer. As a minister in difficult times 
he shewed great firmness and vigour. I remember 
Grattan (who had fought a duel with him) thas 
spoke in his usual picturesque language and yet 
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drswliag tones: — ** Clare was an honest man, bat 
no friend to Ireland. Foster was a knave, but be 
would do a job for Ireland ! " and one plainly saw 
that Grattan, from love of Ireland, preferred the 
knaye to the honest man. Grattan was, we all 
know, frdl ready to, ^^ go out, *' as it is technically 
termed, in Ireland especially; so 4he Gkyvemment 
of the day once deemed it adviseable to have *^a 
man^* ready for him. A bullying ruffianly fellow 
was accordingly, in that virtuous administration, 
brought into Parliament; and all men were aware 
that his mission was not so much to represent the 
people as to ^^ take off^* the peoples iavourite. He 
made ah offensiye brayo kind of speech, saying, 
" Whichever way he turned his eyes, — to the north, 
to the east, to the west, to the south,— he viewed 
with alarm the consequences of Mr. G.'s deeds." 
*^ Ay, " answered Grattan, *' the meml)er has looked 
all around him, and to the north, east, west, and 
south, and with alarm. Perhaps hQ saw in the 
course of his survey the gallows 1 *' 



EXAMINATION QUESTIONS. 
(^Easter Term, 1866), 



PRRUUINART. 

I. Where, and with whom, did you serve your 
clerkship? II. State the particular branch or 
branches of the law to which you have principally 
applied yourself during your clerkship. III. Men- 
tion some of the principal law books which you 
have read and studied* lY. Have you attended 
any, and what, law lectures ? 

COMMON LAW. 

I. What is the mode of proceeding in the case of 
a defendant residing within the jurisdiction of the 
superior courts, who wilfully evades personal ser- 
vice of the writ of summons ? II. Is the service of 
the writ of summons confined to any particular 
county? in. For how many months is the writ of 
summons in force? IV. Define a plea by way of 
traverse, and a plea by way of confession and avoidance. 
V. What is put in issue by the plea of ** never was 
indebted "to a common count? VI. Can a defendant 
demur to a declaration which though informal is 
good in substance? Give your reasons for your 
answer. VH. From what time does the Statute of 
Limitations in ah action for the breach of a simple 
contract begin to nm ? VHI. What is required by 
the Statute of Frauds to make a contract for the sale 
of goods, for the price of £10^ binding? IX. In 
what case is an infant responsible for the breach of 
his contract? X. What do you nndcrstand by the 
legal maxim — Actio personalis moritur cum persond f 
and by what recent enactment has this maxim been 



qualified?' XI. .A. obtains judgment against B., 
to whom C. is indebted, — ^how can A. obtain the 
benefit of this debt? XII. State some of the grounds 
upon which a new trial is usually granted? XIII. 
What are the steps to be taken by the holder of a 
bill of exchange to entitle him to sue the indorser 
upon the bill ? XIV. What are the chief distinc- 
tions between cases of libel and slander? XV. 
What is the foundation of the action at the suit of a 
parent for th6 seduction of his daughter ? 

GOHYXTAKCIKO. 

I. Define a base fee. H. A. is tenant for life of 
freehold land, and B» is tenant in tail in remainder. 
How is B. to acquire an estate in fee simple in re- 
mainder? in. Define an incorporeal hereditament, 
and give some instances. IV. Define an estate in 
tail general, and an estate in tail male special. V. , 
Freehold land is limited to such uses as A. may 
appoint. A. appoints to B. and his heirs, to the 
use of C. and his heirs, in trust for D. and his heirs. 
What estates do B., C, and D. respectively take? 
VI. Define an estate in tail male general, and an 
estate in tail special. VH. Define a diattel real. 
VIU. A mortgagee in fee dies intestate, and the 
mortgagor afterwards pays off the mortgage, who 
are necessary parties to the reconveyance? IX. 
A. is possessed of a lease for years, imd dies, having 
appointed B. his executor. B. proves the will and 
dies intestate. By whom may the lease be assigned ? 
X. A. purchases copyhold land from B. What acts 
are necessary for perfecting the title of A. ? XI. 

A. makes a voluntary settlement on his wife and 
children of land held in fee, and afterwards conveys 
to B., who has notice of the settlement, for. a 
valuable consideration. Is B.^s title good? XH. 
What is tenancy by the curtesy of England? XIH. 
What are the requisites to the due execution of a 
will? XIV. A. holds lands on lease for his life, 

B. holds land on lease for 99 years, if he so long live. 
What is the difference of the interests of A. and B. 
in their respective lands? XV. A. grants a mort- 
gage of land to B. in fie, and afterwards desires' to 
grant a valid lease of land to C. for a term of years. 
Is B. a necessary party to the lease, and if so, why ? 

I. Give some account of the. origin of the equit- 
able jurisdiction of the Court of Chancery, and from 
whom it was borrowed. II, Why was the writ of 
subpoena to answer in Chancery at variance with the 
first principles of the Common Law? In whose 
reign was it invented, and by whom, and when, was 
the writ finally abolished ? HI. Does equity really 
mean what its name implies, or in what respect does 
itdifier? IV. Mention some of the cases m which 
it interposes a relief when at common law no remedy 
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is found ? y . Mention some of the cases in which 
an agreement is not hinding in equity. YI. How 
are femes covert flnroured by equity courts? Can a 
married woman sue there, and how? Vll. What 
becomes of her choses in action when she survivjes 
her husband? VLLl. In what cases will equity 
enforce her contracts ? IX. Will equity enforce the 
contracts of an in&nt for and against him, and if so, 
how is that to be done ? X. What protection do 
lunatics receive from the same courts, and how is 
such lunacy to be established? XI. What is the 
rule of equity courts in the construction of deeds 
and wills ; when there are two clauses absolutely 
inconsistent with each other, which clause prevails, 
the iirst or the last, and is the. rule the same in both 
deeds and wills, and, if different, in what particular? 
Xn. Set forth the several stages of an administration 
suit down to a final decree, distributing the fUnds 
brought into court to the various classes of persons 
usually entitled when the assets are more ' than 
sufficient to pay debts and legacies. XIII. Ex- 
plain the duties that the chief clerk of the judge has 
to perform before such a decree can be obtained. 
XIY. Also the services of the taxing master, and 
when and how his services are brought into action. 
XIY. State the changes recently introduced in the 
mode of taking evidence? How were witnesses 
examined before the late Chancery Amendment 
Procedure Act, and how are they now examined. 

BANKRUPTCY 

I. What are the chief points of difference between 
the bankrupt and insolvent debtors* laws? II. 
What are the courts which exercise jurisdiction in 
matters of bankruptcy ? m. What is the general 
definition of a trader within the meaning of the 
bankrupt law? and is there any, and if so what, 
rule as to the nature and extent of trading requisite 
to render a man liable to the bankrupt law? IV. 
Is it essential the trading should be carried on in 
England? Y. What acts constitute acts of bank- 
ruptcy per sef What are the acts with which there 
must be coupled an intention on the part of a trader 
to defeat or delay creditors? YI. ^Yhat are the 
means by which a trader may, unless he pays his 
creditors, be compelled to commit an act of bank- 
ruptcy? YH. What must be the nature of the 
petitioning creditor's debt ? and in what chief poin^ 
does it differ from a debt proveable imder an 
abjudication ? YIQ. Does a judgment creditor ' of 
a bankrupt have a preference or priority over the 
other creditors ? IX. Suppose a debt sufficient to 
constitute a petitioning creditor is due to a single 
woman, but not payable till after her marriage, 
upon whose petition and deposition would you 
proceed to make a trader a bankrupt? X. Is there 



any property of a bankrupt which does not pass to 
his assignees by virtue of their appointment ? XI. 
Can an annuity creditor prove for his annuity? and 
if so, how? xn. Has a landlord any right of 
distress against the goods of a bankrupt ? State the 
law on the subject. XIH. State the modes by which 
a trader may have his affiurs arranged under the 
Bankrupt Law Consolidation Act, 1849, without his 
being abjudicated a banloiipt, 21Y. How Are debts 
payable on contingencies, which have not iiappened 
before filing the petition, proved under the bank- 
ruptcy? XY. If goods consigned to a trader for 
sale are found on his bankruptcy mixed with his 
own stock, do they, or not, pass to his assignees, as 
goods within his order and disposition? 

CBIMINAL JLAW. 

I. Which of the superior courts at Westminster 
has criminal jurisdiction? and state generally the 
nature of that jurisdiction. 11. By what proceeding 
can an indictment found in an inferior court be 
removed for trial into the superior court? III. 
State what constitutes the crime of buiglaiy, and 
what it is necessary to prove in order to convict oae 
accused of that offienoe. lY. Is the crime of forgeiy 
in any case now punishable with death ? Y. Under 
what act can bankers and others, be punished for 
misapplying property intrusted to them? State 
shortly the provisions of the met. YI.. Is the 
compounding of a felony a criminal ofience ; what is 
its nature, and how is it punishable ? VH. Can an 
indictment for conspiracy be supported againat a 
husband and wife only? YIII; What, if any, 
protection is affi>rded to a married woman who has 
joined with her husband in committing a fdony? 
IX. Until what age is an infiint considered, in law, 
incapable of committing a felony? X. Is the 
evidence of the mother of an iUegitimate child held 
sufficient alone to obtain an affiliation order on the 
putative father? XL What is the statute which 
inflicts punishment for shooting at, cutting, or 
woimding, with intent to nuun or disfigure, or to do 
a person some grievous bodily harm, and what is 
the punishment inflicted? XII. What is the least 
number of witnesses as to each asognment of peijuzy 
necessary to convict on an indictment for that offence ? 
XUI. ^Vhat effect has a conviction for peijury on 
the civil position of a person convicted of that crime ? 
XIY. Is there any, and what, distinction as to the 
necessary steps in order to retain a Queen's' counsel, 
or counsd with a patent of precedency, for a prisoner 
or defendant in a criminal prosecution? XY. 
What effect has a conviction and attainder for felony 
on the real and personal property of the convict ? 
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THIBD REPORT ON CHANCERY 
PRACTICE. 



Courts of equity giving damages in suits for specifU 
performance — Examinadon of witnesses — Regis- 
trars, 
Thb commbsionen appointed to inquire into the 
Process, Practice, and STstem, of Pleading in the 
Court of Chancery, hare made their third report, 
and as nrach of what is there mentioned is likely 
soon to be adopted, we think our readers will be 
pleased to have a short- statement of the matters 
considered by the commissioners. It wiU be re- 
collected that the commissioners since their report 
on the state of the law and of the jurisdiction of the 
courts in relation to matters testamentary, have 
principally directed their attention to the mode of 
taking evidence in the Court of Chancery, introduced 
by the act for the improvement of the jurisdiction of 
equity and the general orders mad^ under it ; and 
they have recently conaidered the course of pro- 
ceeding adopted in drawing up the decrees and 
orders of the court. In their first report they stated 
that they proposed in a future report to discuss the 
questions of abolishing the distinction between law 
and equity, and of blending the courts into one 
eourt of universal jurisdiction. They stated their 
opinion, that without abolishing Uie distinction 
between law and equity, or blending the courts into 
one court of universal jurisdiction, a practical and 
effectual remedy for many evils might be found by 
conferring upon courts of law and equity such juris- 
diction as would enable them to ad^iatnister entire 
justice, without obliging suitors in the one court to 
resort to the aid of the other. 

The Jurisdiction of the courts not considered. — ^The 
commissioners commence by referring to their former 
reports, and observe, that since various changes have 
been made in the jurisdiction and procedure, both 
of courts of law and equity, and that the Common 
Law Procedure Acts and the Chancery Amendment 
Acts have to a considerable extent widened the 
ground common to the jurisdiction and procedure of 
both ' courts ; and the commissioners think that 
until the effect.of these changes has been more fully 
ascertained by experience they could not usefully 
prosecute their inquiries on die general subject of 
the jurisdiction of the courts. 

Extending jurisdiction of equity so as to give full rc- 
lief without going to courts of law. — ^Tbe commis- 
sioners are of opinion that it would be expedient 
farther to extend the jurisdiction of courts of equity 
in cases in which the courts grant equitable relief, 
but in which the relief cannot, according to the 
present course of the court, be extended to tlie final 
settlement of the dispute between the parties. They 



give, for example, the case of a person injured by a 
wrongful act, which would entitle him to damages 
in a court of law, and to an injunction in equity 
restraining the further continuance of the wrongfiil 
act, who applies for an ii\junction in equity without 
previously resorting to a court of law for damages, 
and observe thereupon that a court of equity, though 
granting the ii\junction, has at present no jurisdiction 
to compel the wrongdoer to make compensation for 
the injury committed, except that in some cases, in 
which it can be shown that the defendant has 
actually derived profit from the act complained of, 
the court may make him ref\md his gains. The 
commissioners ar^ of opinion that in all cases in which 
a court of equity interferes by injunction it should have 
jurisdiction to give compensation in damages for the 
injury done^ in addition to restraining the commission 
of the iiyury for the fUture, and that such damages 
should be given although the act complained of may 
have produced no profit to the wrongdoer. They 
are further of opinion that a plaintiff obtaining an 
injunction in equity should not be entitled to pro- 
ceed at law for damages. 

Specific performance with damages. — ^The commis- 
sioners observe that a person entitled to the specific 
performance of a contract, cannot in general obtain 
in equity compensation for losses which he may 
have sustained by its non-performance. They add 
that it is obvious that the perf(»inance of a contract 
at a time subsequent to that at which it ought to 
have been performed may b« a very inadequate 
remedy for the injury committed by a refusal to 
perform it ; and they are of opinion that in all cases 
in which damages could be recovered at law for 
breach of a contract directed by a court of equity to 
be specifically performed, the court should have 
jurisdiction to grant comjjensation in damages for the 
loss sustained up to the time, of the contract being per- 
formed^ in addition to decreeing its specific perform- 
ance. 

Other relief where specific performance refused. — 
The commissioners proceed to say that there are 
other cases of contract in which the court, without any 
default on the part' of the plaintiff, finds itself unable, 
from special' circumstances, to grant him the peculiar 
equitable relief of specific performance, in which the 
commissioners think the court should have juris- 
diction to give the plaintiff such other compensation 
as he ought in justice to have. 

Specific performance — Valid contract — Trustee 
selling trust estate. — ^As illustrations of the above 
remark, the commissioners observe that it very 
frequently happens, in suits for enforcing the per- 
formance of contracts, that the court is satisfied that 
a valid contract has been entered into, and that a 
court of law would give damages, for breach of it, 
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but that there are particular circumstances in the 
<^e, which prevent the court from decreeing specific 
performance, and consequently it leaves ^e party 
complaining to his remedy at law. For instancy, 
a trustee may have contracted to sell a trust estate 
without disclosing the trust, for an inadequate con- 
sideration or otherwise, upon terms which, as 
between him and his cestui que trusty would be a 
breach of trust. To enforce such a contract against 
the trustee by decreeing specific execution would be 
contrary to the established principle^ of equity, and 
accordingly the court would decline to interfere, 
leaving the claimant, who, so far as his o^vn con- 
duct was involved, had a perfectly unimpeachable 
case for equitable relief, to bring paction in another 
court for breach of the contract. 

Difficulty in saying whether specific per/ofmance 
loiU or not he enforced. — ^The commissioners observe 
that besides the above, other instiuices might be 
enumerated; and as the court exercises its discre- 
tion in each case brought before it, according to its 
particular circumstances, it is often difficult to de- 
termine before suit whether the contract is one the 
performance of which can be enforced in equity, or 
one on which the plaintiff should be left to his 
remedy at law. 

Alternative prayer for specific perfdfmafice or 
damages for non-performance. — ^The commissioners 
think that it' should be competent to a party who, 
except for such special circumstances as they have 
adverted to, would in the ordinary course of the 
court be entitled in equity to a specific performance 
of the contract, to ask in the alternative that the con^ 
tract may he specifically performed^ or that he may 
have damages for its non-perfortnance^ in case the 
court should be of opinion tiiat the contract ought 
not to be specifically performed, and that the court 
should have jurisdiction to give such damages by 
way of alternative relief. 

Damages not to he discretionary. — ^The commis- 
sioners think that the exercise of the jurisdiction as 
to damages should not be discretionaxy with the 
court, but that th^ party should be entitled to re- 
quire the court to a^ja^cate upon his right, and if 
his right should be established, to have the amount 
of damages assessed ; and the commissioners do not 
apprehend that there would be any difficulty in the 
damages being assessed by a court of equity in such 
cases as they have adverted to. Such a jurisdiction 
has been firequently exercised of late years upon 
applications for a writ of ne exeat regno, or an in- 
junction, in which the court has declined to interfere 
except upon the terms, of the applicant undertaking 
to be answerable in damages in case It should appear 
that he waa not entitled to the relief asked ; and 
has afterwards proceeded to assess the damages. - 



Damages ' assessed hy a jury.-^The commisdoners 
admit that in many of such cases it might be expe- 
dient to have the amount of damages assessed by a. 
juty, on an issue quantum danikificatus, and power 
should be given to tiie court for this purpose, to send 
such issue to be tried at niri prius, or befi>re the 
sheriff, or in the county court, 

TVansferring to hanlaruptcy court admirdstration of 
deceased trader^ estates.-^The questions of trans- 
ferrring to the Court of Bankruptcy the administra- 
tion of the estates of deceased traders, and of making 
the commissioners and offilers of the Court of Bank- 
ruptcy auxiliary to the Court of Chancery, were also 
considered by the commissioners, and they expressed 
their views on these subjects in a memorandum laid 
before the .Lord Chancellor in the month of Msy, 
18M. For the reasons therein set forth, they arri ted 
at the conclusion, that an extension of the julj^sdic- 
tion of the Court oi Bankruptcy to the administration 
of deceased trader*s estates would not be b^efidal 
to the public, and that, having regard to the'aboli- 
tion of die office of Master in Chancery and of many 
formal proceedings in the Court of Chancery, it 
^ould not be expedient to make the coyimissioDers 
and «fikers of the Court of Bankruptcy auxiliary to 
the Court of Chancery. And they now state that 
they continue of that opinion. 

Oral examination of witnesses. — The commissioners 
observe that the Act for the Improvement of the 
Jurisdiction of Equity, and the General Orders 
made under it, introduced into the Court of Chan- 
cery the' system of oral examination of witnesses. 
The mode adopted was that practised in courts of 
common law when a witness was about to go abroad. 
The witness, being sworn before an examiner, was 
examined ' orally before him by the counsel or 
solicitor of the party calling the witness, and cross- 
examined orally by the counsel or solicitor of the 
opposite party. The evidence was taken down by 
the examiner in the form of a narrative, and when 
concluded was signed by the witness, the deposition 
so taken being read to the court as evidence when 
the matter came to be discussed there. The com- . 
missionei^s .observe that complaints having been 
made with respect to this mode of examination 
principally on the ground of the delay and expense 
with which it .was attended, they took steps to 
ascertain the practical working of the system, and 
.having considered the objections made lo it, em- 
bodied their views on the subject in a memorandum 
laid before the Lord Chancellor in the month of 
August, 1854. In order to arrive at a proper 
condusioif on these points the commissioners 
examined several witnesses, and framed questions, 
which were extensively circulated, and produced 
answers and suggestions from counsel, solicitors. 
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and officers of the court. The recommendations 
contained in the memorandum were substantially 
carried into effect by a general order of the Lord 
Chancellor, made on the 18th January, 1856, which 
has to some considerable extent removed the eyils 
complained of. The commissioners, however, add 
that the subject is one of a very, difficult nature, 
and that in their opinion further experience is 
required before it can be determined with any 
certainty what is the best .system of taking evidence 
in the Court of Chancery. 

The registran and Msir duties,— The commis- 
sidners next proceed to consider the course pursued 
in drawing up the orders of the court in the office 
of the registrars of the court. And they state at 
great length the CQUstitution of that office, the 
duties to be performed, and various suggestions 
for the improvement of the mode of transacting 
business, to some only of which will it be necessary 
to refer. 

THE STATUTES AFFECnNQ THE BEOISTRARS. 

The establishment of the office is regulated by 
the following Acts of Parliaments :— 

Six Registrars and eiffht Clerks.— The 3 & 4 Wm. 
4, c. 94 (1838), which abolished the office of regis- 
trar as it had previously existed, and created an 
establishment of mx registrars and eight clerks. 
The office of registrar had become a sinecure, and 
its duties were performed by deputy, the; officers 
actually performing the duties, being styled deputy- 
registrars. At this time there were three Courts of* 
Chancery sitting; namely, the Court of the Lord 

. Chancellor, th^ Court of the Master of the Rolls, 
and the Court of the Vice-chancellor of England ; 
so that there were two registrars for each Court. A 
derk was attached to each of the registrars. The 
remaining two clerks not attached to any registrar 
were considered to be more especially under the 
superintendence of the senior registrar. 

7)00 additional Vice- Chancellors,— The 6 Vict.,c. 6 
(1841), which transferred to the Court of Chancery 
the equitable jurisdiction of the Court of Exchequer, 
and created two . additional Vice-chancellors. The 

■ number of courts sitting being thus increased to five, 
the act created' four more registrars and four addi- 
tional clerks, and authorised the Lord Chancellor to 
appoint fhrther additional clerks, which power was 
exercised by the appointment of two additional 
clerks. Thus the establishment consisted of ten 
registrars and fourteen' clerks. 

Courtof Appeal— The 14 & 16 Vict. c. 83 (1861), 
which added a Court of Appeal in Chancery. This 
act authorised the appointment of one addi^onal 
registrar only, though an additional court was esta- 
blished. We believe that it was at the time consi- 



dered that one additional registrar only was required, 
it being thought that the Lord Chancellor and the 
Judges of the Court of Appeal would be rarely sit- 
ting at the same time in separate courts. No addi- 
tional clerk was appointed, but one of the four unat- 
tached clerks was attached to the new registrar, thus 
leaving three unattached. 

Succession in the Registrar's office on vacancies — Hy 
Seniority — Clerks appointed by Lord Chancellor — Qtt«- 
Ufication, — Under tiiese acts, whenever a vacancy 
occurs in the office of registrar or of clerk to the 
registrars, the vacancy is supplied by the registrar 
or clerk to the registrars next in seniority, if willing 
to accept^he office, unless some substantial objection 
\€ made -to such 'person, in which case the Lord 
Chancellor determines on the validity of the objec- 
tion. This right of succession is subject to certain 
provisions with respect to some of the registrars and 
clerks t<j the registrars made on transferring some 
officers of the Court of Exchequer when the equit- 
able jurisdiction of that court was transferred to the 
Court of Chancery, but it is unnecessary to state 
these provisions, as they are temporary oiUy, and do 
not substantially idfect the principle of succession 
established by the acts. The consequence ^ of the 
succession thus established in the registrars* office 
is that on each vacancy a clerk is appointed, who 
rises gradually by seniority, and many years neces- 
sarily elapse before a clerk succeeds to the office of 
registrar. The average period of service as clerk is 
stated to be twenty-years. The principle of succes- 
sion by seniority has always prevailed in the regis- 
trars* office. Before the passing of the act of 1833, 
the clerks were appointed by the registrars (then 
deputy registrars) by articles of clerkship, and each 
clerk so appointed continued to serve under the same 
registrar or his successor, or under one of t^e other 
registrars to whom he mi^ht be assigned, until he 
himself succeeded by seniority to the office of regis- 
trar. The clerks, instead of being appointed by the 
registrars themselves, are now, under the authority 
of tlie above-mentioned acts of Parliament, appoiiited 
by the Lord Chancellor. Each person appointed 
must be a solicitor, or have served five years under 
articles of clerkship to a solicitor. 

Insufficient office room, — ^The registrars and their 
clerks occupy a byilding ii^ Chancery Lane, which 
was provided for the establis'hment when it was 
much smaller than at present. Few of the registrars 
have rooms to themselves, and the clerks all sit in 
one room, which is the common resort of the soli- 
citors and their clerks having business in the office, 
and which is also occupied by two clerks of entries, 
and by the two bag-bearers attached to the regis- 
trars' office. The two junior registrars and the 
clerks attached to them have been unable to find 
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room in the office, and chambers have been taken 
for them on the opposite side of Chancery Ldne. 

Registrars attendance in court—Rotafian.—A Tegb- 
trar attends each ci the ooorts ivhenever the ecmrt 
sits, for the porpose of taking miniites af^kie orders 
made, and entering the docnmentary evidence ad- 
duced in each case. By an order of the court, dated 
the 10th of July, 1850, the registrars were directed 
to attend in court on alternate days, and two 
registrars were to take each of the six courts week, 
by week in rotation. Each registrar would, there- 
fore, under this system of rotation be at the office 
every alternate day during the sitting of all the 
courts, besides those days on which the courts do 
not sit. The rotation has been somewhat interfered 
with since the year 1851, when the Court of Appeal 
was established, especially during Michaelmas and 
Hilary Terms and the intermediate sittings, when 
the Lord Chancellor has frequently sat in a separate 
court from the Lords Justices, and there have been 
consequently six courts sitting at the same time. 

Attendance at the Accountant- GtncraPs office.— ^Tht 
attendance of the registrars at their own office is 
f\irther interfered with by one of them having to 
attend three days in the week at the Accountant- 
Greneral^s office to countersign his chequej^. 

Registrar's duties in drawing-up orders — Number 
and character of orders. — ^The registrar having taken 
down in court a note of the counsel attending on 
each case, the evidence adduced, and the order made, 
it is his duty to draw up the order in proper form, 
with such consequential directions as may be neces- 
sary, according to the practice of the court and the 
nature of the case. The number of those orders of 
the court, which are drawn up by the registrars is 
very large,, amounting to 11,446 in the year ending 
on the 81st October, 1854, the last day ta which 
returns have been made. Many of these orders are 
of a special and complicated nature, dealing fre- 
quently with property of large amount, declaring and 
determining the rights of parties under settlements, 
wills, and otherwise, and directing the mode in which 
the estates or funds in question are to be enjoyed or 
disposed of. 

Funds in name of Accountant- General. — Where the 
fluids disposed of by any order 6tand in the name of 
the Accountant-General, the order contains direc- 
tions under which .the Accountant-General sells or 
transfers stock, makes payments, or carries over 
stock or money to different accounts according to the 
naiture of the case. In such cases the orders are 
necessarily very minute and particular, specifying 
precisely each particular fhnd to be affected, and 
the manner in which it is to be dealt with. 

Administration decree where Junds in court. — Li the 
Tery common case of a suit for administering the 



estste of a' testator ^dien tiie fands are m eoorti the 
order contuns direetioiiB<ftr payjueut of erediiofs 
and legatees, for carrying fffet to aeparate accounts 
fbnds to scenre ammities given by the will, and for 
the division of the residue among tiie persons en- 
titled ; each creditor or legatee, and the amount of 
the ftmd to be transferred or paid to him, being 
either particularised in the order or in some docu- 
ment referred to by it, upon which tiie Acconntaiit- 
General can act. Where the persons interested are 
numerous, and thdr interests are complicated, the 
order often necessarily extends to great length, and 
in an cases great ears and attention ave reqfaiflito to 
insure accuracy. 

Payment out of court hy eke^uet.— All payments 
made out of funds in court are so made by means 
of cheques drawn by the Accountant-General on the 
Bank of England, and these cheques are counter- 
signed either by one of die registrars or by an officer 
of the court ktoly called the Master of Reports and 
Entries, whose office has been recently abolished, 
but the late holder of which still continues to per- 
fbrm his portion of this duty. 

Bespeaking^ preparing^ Ofid drawing tg^ orderr. — 
Li order to enable the registrars to draw up correctly 
the order of the court, a brief held by the coimselin 
the cause, having his indorsement of the order made, 
is left at the registrars's office, with other necessary 
papers, and when the papers are so left the order fi 
said to be ** be-spoken.*' A mintxte of the order is 
then prepared, in some eases by the registrar himself^ 
in others by die registrar's clerk. From the minute 
80 prepared the registrar's clerk prepares the draft 
or the order, and hands it to a stationer employed 
by the registrar for the purpose of making a lUl 
draft of the order for the solicitor of the party who 
has ^* be-spoken" it, and of the mandatory part of 
the order in the shape of a minute, for each of the 
other solicitors who may require a copy. The soli- 
citors, upon application at the registrar's office, obtain 
from the registrar's clerk the copies so made. And 
the solicitor of the party who has *' bespoken " the 
order gives notice to the other solicitors to attend 
the registrar upon the setdement of the draft, fixing 
a time when he has a reason to believe that die 
registrar will be at the office. A paper is put up in 
the office stating the registrars' names, and the days 
of their attendance in court and at the Accountant- 
General's office, so that the solicitor may calculate 
when the particular registrar, whose duty it is to 
draw up the order, will be at the office. If the soli- 
citors attend the appointment so made, and there be 
no dispute among them as to the terms of the order, 
or in die event of a dispute, if the question can be 
determined by the registrar, the minutes of the 
order are then setded. The order is thereupon 
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given out by the regutrar to the stationer, to he 
copied, and when copied is delivered to the solicitor 
on his api^ying for it. Hie solicitor then fixes a 
time, as before, for himself and the other solicitors 
to attend the registrar on the ^^ passing " of the order. 
Upon the registrar being so attended, any objections 
which any of the parties may have to the form or 
terms of the order are stated, and if there be no 
objecjdon, or if the objections taken are removed, 
the order is generally left with the registrar to be 
passed. He then carefully goes through the order, 
correcting any inaccuracy that may inadvertently 
have crept into it, and ultimately ** passes " it by 
placing his initials in the margin at the end of the 
order. The order so passed is delivered out to the 
solicitor on his applying for it, and hie then leaves 
it with the entering clerk to be ^^ entered ^ in the 
books of the court. When this is done, and not 
before, the order is complete. It is then delivered 
out to the solicitor on his applying for it. 

Time occupied in drawing up orders. — It is obvious 
that these several steps must necessarily occupy 
some condderable time ; and we are informed that 
the shortest time in which an order can be drawn 
up when these steps are taken is ten days. In 
many cases a much longer time is occupied. It is,. 
however, to be observed that in cases of orders for 
iij imctions or other urgent matters, the order is 
often drawn up, passed, and entered at once without 
passing through these several stages. 

Exparte orders. — Orders made exparte are gene- 
rally drawn up at the office without a settlement of 
the draft, and without notice to the opposite party, 
and consequently more speedily than those to which 
reference has been made. Orders of a simple 
nature made at chambers are also completed without 
much delay. 

Difference between decretal orders and orders on 
motion. — ^A practice has prevailed in the registrars* 
office for many years, of dividing the duty of 
preparing the drafts of the minutes of orders in 
such a manner as that the minutes of orders made 
on the hearing of the cause, whether originally or 
after preliminary* investigation, and usually called 
decretal orders, are drawn up by the registrars 
themselves, while the minutes of orders on petitions 
or motions are drawn up by the clerks to the 
registrars. If, however, an order of the latter 
description is of a very complicated nature, the 
registrar himself sometimes prepares the minutes. 
As the registrar's clerks do not ordinarily attend 
in court, they are obliged to trust to the note taken 
by the registrars, which is often very short, and to 
the indorsements on the counsePs brief, which are 
-also of a very concise nature. The minutes drawn 
tip by the derks are ordinarily issued without 



prevxoua commnnication with the registrar, though 
the order cannot be passed without the registrar 
himself perusing and settling its tenns. Both the 
registrars and their clerks seem to consider their 
respective duties in relation to drawing up minutes 
ar defined by custom and the practice of the office, 
and it has not been the practice lor the clerks to 
draw the minutes of any decretal order, though 
they are often merely of a formal nature, nor, on 
the other hand, has it been the practice for the 
registrars themselves, except in rare instances, to 
draw minutes of orders on petitions or motions 
though of a special nature. The time of the clerks 
attached to the registrars is greatly occupied with 
delivering out papers to solicitors and answering 
their questions, and with matters of a purely formal 
nature. 

The commissioners then proceed to notice the 
causes of the delays in drawing up orders, and 
make some suggestions in reference thereto, which 
we have not space to notice. 

Minutes of orders on petitions and motions. — It has 
been dready explained that the minutes of orders 
on petitions and motions are prepared by the 
registrar's clerks firom the registrar's notes and the 
briefs of counsel, while the minutes of decretal 
orders are prepared by the registrars themselves. 
The registrar's clerks not being generally in the 
habit of attending court, and not possessing the 
experience of the registrars, ought not, as we 
conceive, to be solely intrusted with the duty of 
preparing the minutes of all orders, on petitions 
or motions. Many of these orders, on petitions 
particularly, are of a very complicated and difficult 
nature, comprising the cases in which a summary 
jurisdiction has been conferred on the court by 
various acts of Parliament, e. g. the act giving the 
court power to appoint new trustees in a summary 
way, and to vest the trust property in new trustees 
or otherwise as may be requisite: the Trustees 
Relief Act, authorising trustees to pay trust ftinds 
into court, and authorising the court to distribute 
those ftmds on petition without bill filed; the 
various railway acts and other acts authorising 
public works; besides all private acts conferring a 
summary jurisdiction on the jcourt. The minutes 
prepared by the clerks are delivered out without 
their having previously been submitted to the 
registrars, and in many cases n^ch delay and 
expense have arisen fi:t>m the imperfect nature of 
sucU minutes. The solidtor having obtained the 
minutes, and finding them imperfect, generally 
consults counsel upon them ; and as each solidtor 
probably does the same, much time is consumed 
in obtaining the counsel's dterations, in collecting 
the minutes as dtered by counsel, and subsequently 
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arranging the terms of the order. The minutea 
prepared by the registrars . themselves are ^ also 
sometimes imperfect, giving rise to similar applica- 
tions to counsel, and consequent alterations and 
discussion. It is fmlher to be observed that the 
imperfect state of the minutes furnishes an excuse 
for delay by parties to whom the order is adverse, 
and yrho may wish to postpone the execution of the 
order, and' to throw obstacles in the way of its being 
ilrawn up. 

SettUng minutes of orders. — ^The minutes of every 
order on which any question arises are settled with 
the registrar at Uie registrars^ office; and the 
practice is for the solicitor having the carriage of 
the order to give notice to the opposite solicitors to 
attend the registrar for that purpose at a time fixed 
by the notice, generally on the first day after the 
notice is given at which the particular registrar 
b expected to be at the office. The time of the 
day fixed for this purpose is generally at some time 
between 12 and 2 o^dock: and as many minute's 
have to be settled, and many orders have to be 
passed at the same time, the registrar is generally, 
toore particularly during the busy season of the 
year, overwhelmed with these attendances; his 
room is crowded with solicitors prestiing for atten- 
tion, and much confusion arises, especially when, 
as often happens, two registrars are sitting in the 
same room, each pressed by {solicitors. It is prac- 
tically impossible- usefiilfy 40 discuss the terms of a 
complicated order under such circumstances. But 
thitf is not the only difficulty, for if all the solicitors 
do hot attend, the regbtrar generally declines to 
settle the iiTmutes, and anotlier appointment must 
be made. When the second appointment is made, 
. some or one of the solicitors may still be absent, 
and firesh delay arises. The registrar is naturally 
unwilling to settle the minutes unless all parties are 
present, on. account of the inconvenience and 
expense attending the correction of an order when 
drawn up, if any material error should be dis- 
covered in it. The appointments at the registrarV 
office are not considered peremptory, and they 
generally take place at the busiest part of the day ; 
and as six courts of equity pre sitting at the same 
time, and as business is transacted at the same time, 
in the chambers of four equity judges and of six 
taxing masters, besides the masters' offices and the 
examiner's office, it is extremely probable that 
solicitors in exteniive practice will be engaged 
elsewhere at the time fixed. It sometimes, too, 
happens that a registrar is compelled to be in court 
or at the Accountant-General's office when he is 
expected at the registrar's office, and in that event 
the appointment .to settle the minutes necessarily 
fails. '^ • ^ 



Evidence refeired to in each ord&. — It b fhrther to 
be observed, that every order contains a reference 
to the evidence on which it b made, and particularly 
notices the documentary evidence, generally speci- 
fying the natiure of the document and its date, if any, 
or if the document be referred to as an exhibit, then 
either specially noticing the mark on the exhibit or 
identifying the exhibit generally by reference to the 
affidavit or deposition produced. When a caoae b 
regularly heard at length, and all the evidence pro- 
duced and read in court, the registrar sitting in 
court takes down a note of each document as it b 
handed in ; but as it often happens that the evidence 
is not read at length, in some cases those portions 
only being read which are material to the points 
dbputed before the court, and in other cases no por- 
tion being openly read in court, the regbtrar has 
not the opportunity of taking down notes of the 
documents. In order, therefore, to the evidence 
being properly entered in the order when drawn up, 
it is necessary that the regbtrar should be furnished 
by the solicitor with a list of the documents to be 
entered. 

Accountant'CreneraVs certificate, — ^Again, a very 
large proportion of the orders consbts of orders to 
be acted on by the Accountant-General, and before 
such orders can be drawn up the certificate of the 
Accountant- Greneral, shewing the exact amount and 
particulars of the fund in court, must be produced. 

Production of briefs of counsel. — Furthermore, 
before the order can be passed, the briefk of the 
counsel appearing before the court in the case must 
be produced, to satbfy the registrar of their having 
appeared, and where parties are num<erous and the 
solicitors hostile or negligent, great difficulty and 
delay occur in the production of the briefs. 

Material party not before the court. — ^It sometimes 
happens that the registrar discovers' that some 
material party has not been served with proper 
notice of the proceeding, in which case the order 
cannot be drawn up without the production of a brief 
for the party omitted \o be served, or the matter 
being brought again to the attention of the court. 

AU the circumstances not stated to ihe court. — ^Again, 
it sometimes happens, that in the opinion of the re- 
gistrar the order may have been pronounced by the 
court without all the circumstances of the case having 
been sufficiently drawn to its attention, or may from 
inadvertance be contrary to the establbhed practice 
of the court and in- these cases the registrar deems 
it to be his duty not to draw up the order without 
the matter being brought under the judge's notice. 

Complicated orders^ cause delay. — ^The points to 
which we have adverted seem to us to indicate the 
principal causes of the delay in drawing up the orders 
of the court. In some cases, however, the compli- 
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cated nature of ihe t)Tder redden it necessary to 
bestow much time and attention on the details, and 
in these cases ieHajs are often unavoidable. 

Accountant' OeneraVs drafts — Couniersigning cheques 
by the registrar approved, — The commissioners 
observe that when the Accountant-General draws 
any cheque upon the Bank except for dividends, the 
sum for which the draft is drawn .is marked in 
figures in the margin of the order directing the 
payment, and the Accountant-Greneral puts his 
hiitials opposite these figures. It is the duty of the 
regutrar before he countersigns the • cheque to see 
that the cheque is drawn in fi&vour of the person to 
whom it is ordered to be paid, and that the amount 
of it corresponds with the sum specified in the order, 
and he writes his initials in the margin of the order 
opposite the amount specified. This signature 
operates as a guard against two cheques being pro- 
duced to the registrar successively for the same 
payment. The same course is pursued on the first 
payment of dividends under an order, but aftef the 
first payment the order is not produced to the 
registrar, so' that he simply countersigns the 
Accountant-General's cheque oi) its being produced 
to him. It is the practice in the Accountant- 
General's office for the Accoimtant-General to -sign 
the cheques upon his being satisfied that the cheque 
is drawn in favour of the proper person and for the 
proper amount. The cheques being so drawn .are 
intrusted to the clerks, to be by them given out to 
the perscms etititled, on their signing a receipt in 
the Accountant-General's books. These cheques, 
especially cheques drawn for dividends, may remain 
some time in the office before application is made 
for them. In the opinion of the commissioners I 
the practice of countersigning^ the cheques were 
abolishea, the consequence would be that if a cheque 
were abstracted firom the office, any person might 
obtain payment for it at the bank at once, and 
without application elsewhere. According to the 
present system this could not be done, but the 
cheque, after it has been received firom the clerk, 
must be presented to the registrar or the master of 
the reports, and except when drawn for dividends 
the order must also be presented to one of these 
officers. The commissioners regard fhis course of 
proceeding as a protection against firaud, and jthey 
are not prepared to recommend the abolition of 
such protection, more especially as the Accountant- 
General is strongly opposed to its removal, and 
indeed is of opinion that an opportunity should be 
afibrded for performing this duty more carefully 
than it can be at present done, by the countersigning 
officer being relieved firom all other business during 
his attendance at the Accountant- General's office. 
The commissioners think it is of importance that 



this duty of counterogniog the cheques should still 
be performcfd, and they are of opinion that a duty of 
this nature is better intruated to a body of responsi- 
ble and experienced officers* like the registrars, 
acting in rotation, than to a single officer to be 
appointed for t^e purpose. 

Increase, in number of registrars not at present 
necessary. — The commissioners observe that the 
Lord Chancellor and the Lords Justices are not 
sitting in separate courts every day in the week, 
except perhaps during Michaelmas and Hilary Terms 
and the intermedilftte sittings, at which time there is 
less press of business than at other periods of the 
year, so that an increase in the number of registrars 
does hot appear necessary on the ground of the 
constant sitting of six courts. It will be seen that in 
a subsequent part of the report the commissioners 
recommend that assistance should be given to the 
registrars in the discharge of their duties out of 
court. Should this recommendation be carried into 
efiect, the rfgistrars will be greatiy relieved in 
respect of this portion of their business. The 
commissioners think it right, however, to jobserve 
that, though they do not recommend the appoint- 
ment of an additional registrar at present, they 
think it probable that such an appointment may 
hereafter be required, especially having regard to. 
the progresdve increase in the number of orders, 
and they consider it desirable that power should 
be given to the Lord Chancellor to increase the 
number of registrars to twelve, if, after the altera- 
tions which it is proposed to make shall have been 
made, such an appointment should be found neces- 
sary. The recent abolition of the office of the 
Master of the Reports and Entries fiimishes, in 
their opinion, an additional, reason for giving such a 
power to the Lord Chancellor, because the whole 
duty of countersigning the Accountant-General's 
cheques, half of which is now performed by the 
gentleman who lately held the office of Master of 
. the Reports, will, upon his death, devolve on the 
registrars." The ' commissioners do not approve 
of some suggestion^ made that the orders should 
be drawn by the solicitors and submitted to the 
registrars for their sanction ; but they think that 
the practice of the registrar's office, by which the 
minutes of decretal orders are drawn up by the 
registrars, and the minutes of orders on petitions 
.and motions by the clerks, should be altered in 
some respects. They are also furtiier of opinion 
that each of the registrars should have an asnstant 
clerk, appointed by him and removable at his 
pleasure, and .that the present practice of allowing 
parties to mal^e their own appointments to settie 
minutes should be altered. They further' recom- 
mend that the solicitors^ fcef on settling the minutes 
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and on passing the order shotdd be consolidated 
into one fee. 

The registrar's office to be kept as hUhirto. — ^The 
cojimissioners state that doubts have been expressed 
whether it is expedient to have a distinct body of 
trained registrars, and whether it would not be an 
improvement, on the occurrence of vacancies to 
select the registrars froin among members of the 
Legal Profession, either Barristers or Solicitors, 
leaving them to appoint their own clerks. The 
commissioners think that it is advisable to keep up 
the registrars* office as a separate establishmenti 
the clerks rising by seniority and ultimately becom- 
ing registrars, but the commissioners do not enter 
further upon the consideration of this general 
question, remarking * only upon this point that a 
complete change in the system could not be effected 
for many years to come, on account of thcf vested 
rights of the existing clerks. The commissioners 
think, however, that it would be expedient to make 
some alterations in the constitution of the office 
applicable only to future appointments. 

Registrars seeing to the payment of legacy and suc- 
cession duties. — ^The commissioners say they find that 
the registrars are desirous of being relieved from 
the responsibility imposed on them of seeing that 
funds disposed of under orders of the court are 
properly discharged from legacy. and succession 
duties ; and, they suggest that the court should be 
satisfied of the discharge before the order is made. 
The commissioners are, however, of opinion tha^ the 
practice cannot safely or properly be altered in this 
respect. The duties are seldom paid or provided 
for until after tiie party liable has been declared 
entitied to the fund, and has obtained an order for 
payment. In many cases it is not known until after 
the decision of the court what legacy or succiesmon 
duty is payable, or by whom it is to be piud. If, 
therefore, the judge were in every case to be satis- 
fied of this fact, a fiirther hearing for this purpose 
would in many cases take place, thus causing in- 
creased expense and delay. The commissioners 
consider that the registrar is the proper officer to 
discharge such duties when imposed b^ the legis- 
lature on the court. 



THE EXAMINATIONS AND THEIB 
RESULTS. 



The number of the rejected at the examinations is 
now considerable, as the last two examinations suffi- 
cientiy show. Thus, in Hillary term th^re were 
88 examined, and of these no less than 18 were 
rejected ; and in the last term, viz., Easter, out of 
88 candidates there were 11 rejected, or, ^s it is 
more delicately termed, postponed. 



These results ought to have a beneficial effect on 
future candidates ; but it is to be feared that they 
will go on, as little prepared as heretofore, to take 
what is called their " chance,** it being thought by 
some that it is luck and not merit that gets a candi- 
date through or causes his r^ection. This is a veiy 
silly opinion, and the sooner it is given up the better 
for those entertaining it. 

With regard to the present, or Trinity term exa- 
mination, the examiners have issued their usual 
notice, which we here insert as being useful, not 
only for those intending to be examined in the pre- 
sent term, but also to those who may hereafter have 
to undergo the ordeal ; and so even solicitors, who 
may naturally be supposed to take an interest in 
their articled clerks, may find it of some service : — 

The examiners appointed for the examination of 
persons applying to be admitted attorneys, have 
appointed Tuesday, the 8rd of June, at the Hall of 
the Incorporated Law Society, in Chancery Lane, to 
take the examination, whidi will commoice at 10 
o'clwik precisely. 

The articles of clerkship and assi^moit, if any, 
with answers to the questions as to due service, ac- 
cording to the regulations approved by the judges, 
must be left on or before Wednesday^ the 28th tW., 
at the Law Society's office. 

Where the articles have not expired, but will 
expire during th^ term, the cani^date may be 
examined conditionally; but the articles must be 
left within the first seven days of term, and answers 
up to that time. If part of the term has been served 
with a Barrister^ Special Pleader^ or London Agenlf 
answers to the questions must be obtained firom them, 
as to tiie time served with each respectively. 

A paper of questions will be delivered to eaeh 
candidate, containing questions to be answered in 
writins, classed under the several heads o^l. Pre- 
liminary. 2. Common and Statute Law, and Prac- 
tice of the Courts. 3. Conveyancing. 4. Equity, 
ai;id^ Practice of the Courts. 5. Bankruptcy, and 
Practice of the Courts. 6. Criminal Law, and Pro- 
ceedings before Justices of the ^eace. 

Each candidate is required to answer aU the Pre- 
liminary Questions (No. 1) ; and also to answer in 
three of the other heads <^ inquiry, vis. : Common 
Xat0, Conveyancing^ and Equity, 

The examiners will continue the practice of pro- 
posing questipns in hankniq}tcy and in criminal lam 
and proceedings before justices of thepeace^ in order 
that candidates who may have given their attentkm 
to these subjects, may have the advantage of answer- 
ing such questions and having the oorrectneaa of 
their answers in tiiose departments taken into con- 
sideration in summing up the merit of tiieir general 
examination. 
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Under the new rales of Hilary Tenn, 18&S, it is 
provided that every person who shall have given 
notices of examination and admission, and **who 
shall not have attended to be examined, or not have 
passed the examination, or not have been admitted, ' 
may triihin onb week afkr the end of the term for 
which siich notices were given, renew the notices for 
examination or admission for the tfteii next enndng 
iermy and so firom time to time as he shall think 
proper ;" but shall not be admitted until the last day 
of the term, unless oth^wise ordered. This rule 
has been made in order to avoid the practice of 
giving double notices. 

THE BANKRUPTCY LAW. 

(Continued from p. 866). 

AaeiONEB BBCoiciKo Bankrupt, or ketaixino 

MOSTEY BELOXOIKO TO ESTATB. 

If an assignee of a bankrupt himself become 
bankrupt, and is indebted to his bankrupts estate, 
ha certificate will not discharge his future effects 
80 far as tuch debt is concerned. This is by sec. 
166 of the Consolidation Act, which enacts, that 
"if any assignee indebted to the estate of which he 
is such assignee in respect of money, lieing part of 
the estate of the bankrupt, retained or employed 
by him, become bankrupt, and obtain his certificate, 
it shall have the effect only of freeu^ his person 
from arrest and imprisonment, but his fbture efi^ects 
(has tools of trade, necessary household goods, and 
tiie neoetsary wearing apparel of himselT, his wife 
and children, esBoepted), shall remain liable f<» so 
much of his debt to the estate of which he was 
asognee as shall not be paid by dividends under 
his bankruptcy, and fcnr interest at the rate of five 
per cent, per aonum on the whole debt.*^ 

An assignee retaining or employing more than 
£100 of the bankmpt^s effects, or negleoting to 
make any investment directed by the commissioiier 
may be chssged twenty per cent. Thus sec. 265, 
enacts diat **if any asdgnee shall retain in his 
hands or employ for his own benefit, or knowingly 
permit any co-assignee so to retain or employ, any 
sum to the amount of more than one hundred 
pounds, part of the estate of any bankrupt, or shall 
neglect to mrtm any money in the purchase of 
exchequer bills when directed by the court, every 
aueh ass'gnee shall be liable to be charged in his 
account with such sum as shall be equal to interest 
at tiie rate of twenty per cent, per annum on ail 
tneh money fiir the time during which he shall 
have BO retained or employed the same, or per- 
mitted the same to be so retained or employed, or 
during which he shall so hive «egieeted to invest 
the eame in Ae purduMC of exchequer bills ; and 



the court is hereby required to charge every such 
assignee in his account accordingly.** An assignee 
cannot be charged under tiiis section for the act 
of his co-assignee, unless he has knowingly permitted 
such act. (Ex parte Benham, 2 Mont, and Ayr. 272. 
Bee mIbo Ex parte GroAam, 2 M., D. and M. 290; 
ExparU Turner, ib. 481). 

CoMTROL OF Court oyeb AssiaNEss. 
By sec. 151 of the Consolidation Act, ^'the 
assignees shall be subject to the orders of the court 
in their conduct as assignees; and it shall be 
lawfiil for the court at all times to summon the 
assignees, and require them to produce all books, 
pi^rs, deeds. Writings, and other documents 
relating to the bankruptcy in their possession, and 
to direct them to pay and deliver over to the official 
assignee all monies, books, papers, deeds, writings 
and other documents which may have come to 
their possession or custody as such assignees. 

Proof of Debts. 

Paymem of debts in JviL — ^Before considering the 
subject of the proof of 4ebts, it will be desirable to 
notice those instances in whidi creditors are entitled 
to be paid in fhll, or in priority to the general body 
of creditors, ccmtrary to the rule that the assets of 
the bankrupt are to be divided equally among all his 
creditors. Thus, we may notice that one yearns 
assessed taxes must be paid; if the bankrupt has 
been an officer of a friendly society, and has moneys 
belonging to same in his hands, the commissioner 
may order same to be paid over to the society, as 
also the payment out of his eatate of moneys re-' 
BMining due in respect of fhnds receiv e d hj the 
bankrupt for such society. The servants and clerks 
of the bankrupt are entitled to so much of their 
wages as do not exceed three months, and not being 
more than £90. The wages of the bankmpt^s labourers 
and workmen(20 Law Tim. 267) are to be paid to the 
extent of 408. each. The oommiasMniier may also 
ortkr any sum to be paid out of the estate in respect 
of apprentice fees received by the bankrupt with an 
i^prentice (see 12 & 18 Vic. e. 106, ss. 166—170). 
We proceed to notice the various enactments respeei- 
ing these matters. 

Payment of assessed CBxet.— By sec. 166, ^^ihe 
court, out of the estate and cfiects of the bankrupt, 
shall order payment of all duties cf assessed taxes, 
' assessed on the bankrupt at the time of his huik- 
mptcy up to the fifth day of April next after the 
same shall have happened (such x»ayment not 
exceeding in the whole one year*s assessment), 
and the bankrupt shaU not be liable to be assessed 
to such duties after the said fifth day of April in 
respect of any article kept and used for the purposes 
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of trade at or before the time of the bankruptcy, 
which article shall have been seized and surrendered 
and bond Jide sold under the bankruptcy, and not 
kept or used by the bankrupt after the said fifth 
day of April." 

Bankrupt being officer of, and having monies 
belonging to a friendly society. — By sec. 167 of the 
Consolidation Act, '^ if any person already appointed 
or employed, or who may be hereafter appointed 
to or employed in any office in any society esta- 
blished under, any of the acts relating to friendly 
societies, and being intruste.d with the keeping of 
the accounts or having in his hands or possession, 
by virtue of his office or employment, any monies 
or effects belonging to such society, or any deeds 
or securities relating to the same, shall have been 
or shall become bankrupt, the court shall upon 
application made by the order of any such society 
or any committee thereof, or the miyor part of 
them, Assembled at any meeting thereof, order 
payment and delivery over to be made to such 
society, or to such person as such society or com- 
mittee may appoint, of all monies and other things 
belonging to such society, and shall also order 
payment out of the estate and effects of the bank- 
rupt of all sums of money remaining due which the^ 
bankrupt received by virtue of his said office or 
employment, before any other of his debts are paid 
or satisfied.** 

The Friendly Societies* Consolidation Act. the 
18 & 19 Yic. c. 63, s. 23, contains a similar provision 
to the above, for it enacts that ^^ if any person already 
appointed or employed— or hereafter to be appointed 
or employed — to or in any office in any friendly 
society established under this act, or under any of the 
acts hereby rt^pealeJ— whether such appointment or 
employment was before or after the legal establish- 
ment of such society, and having in his hands or 
possession, by virtue o^ his office, any monies or 
property whatsoever of such society, or any deeds 
or securities belonging to such society, shall die, or 
become bankrupt or insolvent, or have any execution 
6r attachment or other process issued against him 
or any part of his property, or shall have any action 
or diligence raised against his lands, goods, chattels 
or effects, or property, or other estate, heritable- or 
movable, or shall make any assignment, disposition, 
assignation, or other conveyance for the benefit of 
his creditors, the heirs, executors, administrators, or 
assignees of every such officer — and every other per- 
son having or clauning right to the property of such 
officer, and the sheriff or other person executing 
such process, and the party using such actioxi or 
diligence respectively, shall, upon demiand in writing 
made by the treasurer or by the trustee^ or by any 
•two of the ti-ustccs of such society, or any person 



appodnted at some mcedng of the society to make 
such demand, deliver and pay over all such monies, 
property, deeds, and securities belonging to. such 
society to such person as such treasurer or trustees 
shall appoint, and shall pay, out of the. estate, assets, 
or effects, heritable or moveable, of such officer, all 
sums of money due which such officer shall have 
received, before any other of his debts are paid, and 
before any other claims upon him shall be satisfied, 
and before the money directed' to be levied by aach 
process as aforesaid, or which may be^ reeovered or 
recoverable under such diligence, is. paid over to the 
party issuing such process or using such diligence ; 
and all such assets, lands, goods, chattels, property, 
estates and effects, shall be bound to the payment, 
discharge, and satisfiiction of such claims.** 

This section applies only to cases of debts in 
respect of money received by officers by virtue of 
their office, and independent of contract. Upon the 
dbnstruction of similar sections to this in the repealed 
acts, the following dedsbns were given : — ^Exparte 
the Amicable Society of Lancaster (6 Yes. 28), 
decided that the statute 88 Geo. 3, c. 54, s. 10, 
giving preference to firiendly societies having money 
due to' them from their officers dying or becoming 
bankrupt or insolvent, does not extend to debts dne 
from them individually, and not in their official 
character. Exparte Ashley, exparte Cbrder (6 Yea. 
441), decided where b person in the habit of receiv- 
ing the money of a friendly society having no 
treasurer appointed, upon notes carrying interest 
payable a month aftier demand, is not an officer of 
the society, so as to entitle tiiem to a preference 
under the 83 Geo. 8, c. 54. Exparte Boas (6 Yes. 
802)^, decided that money paid by order of » friendly 
society firom time to time upon notes carrying in- 
terest, there being no treasurer appointed, is not 
money in the hands of the party by wtae of any 
office within the 83 Geo. 8, c. 54, s. 10, entttlmg 
the society to a preference in cases of bankmptey. 
Bxparte Stamford Friendly Society (15 Yes. 280), 
decided that the preference given to friendly so- 
cieties, by the 33 Geo. 8, c. 54, s. 10, over otker 
creditors, is confined to debts In respect of money 
in the hands of their officers, by virtue of their 
office, and independent of contract, and tiierefixre 
does not extend to money held }ay the treoorer 
upon his- promissory note payable witii interest upon 
demand. Exparte Buckland (1 Buck. 514), decided 
that the same act only applies to cases where the 
officer of the firiendly society has, by virtue of his 
office, been entrusted with the monies and effects of 
the society (and s€e Anonymous', 6 Mad. 98) ; nor 
does it apply to bankers appointed to receive money 
and remit to their London agents for the purpose of 
investing the same with the National Debt Conunis- 
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sionen (exparte Whipham, 2 Mont. D. and G. 664 ; 
exparte Harris, 1 De Gen, 162). Where, however, 
the banhrnpt, on hei^g appointed treaaurer, was by 
the rules to. pay interest on the amount in his hands, • 
it was held, that the section applied, as heing money 
in his hands by yirtoe of his office as treasnrer, and 
that the assignees were liable to pay over the amount 
to the society (exparte Ray, 1 M. and Gh. 587). 
Where the treasurer of a sayings hank was partner 
in a bank into which aU .moni^ received by the 
manager were paid to the credit of the trustees, and 
interest allowed thereon, and the treasuror acknow- 
ledged from time to time the balance to be monies 
m his hands as treasurer, held under asimilar clause 
in a ssrings bank act to the above 23rd section, that 
such balance was to be deemed as in his hands as 
treasurer, at the time of his bankruptcy, and the 
trustees entitled to recover the amount in fhll 
(exparte Biddell, 8 Mont D. & G. 80). In the 
ease, however, of exparte Jardine (10 Law J., 
N. S., Bank., 11 ; 1 Fonblanque,' 824), it was held, 
that an actuary of a savings bank, i^ho by. the 
rules had no power to recdve money, but was 
allowed to ^ so by the manager, could not be said . 
to have received it by virtue of his office, and 
therefore, that the trustees of the bank had no 
priority over the other creditors. Where a joint 
fiat in bankruptcy was issued against a treasurer 
4>f a savings bank and his co-partner, it was held, 
under the clause in the Savings Bank Act, that the 
bank co^d only claim a priority of payment in 
respect of monies due from the treafurer out of his 
separate estate, and that they had no claim against 
the joint estate, although the separate estate was 
not suficient to pay the whole amount (exparte 
Appach, 1 Mont. D. and G. 88). A treasurer of a 
friendly society took a security in the name of the 
sode^ from a debtor of his own, retained the 
amount of his debt out of the society's money, 
afterwards debited himself annually in the society's 
accounts, with the interest of the amount for which 
the secmrify was taken, and then became bankrupt. 
The security proving insufficient, and not being a 
security within the Friendly Societies Acts, it was 
held, that the society was not deprived of the right 
of priority of piyment by reason of not having taken 
steps to set aside the transaction, or to realize the 
security before the bankruptcy (exparte Burge, 
1 Mont D. and G. 540). In expaite Orford 
(1 De Gex, Mac. and Gor. 488), which was js deci- 
sion npon the 167 th sec of the Bankrupt Law 
Consolidation Act, where by the rules of the society 
a treasury or treasurers were to be appointed, in 
whose hands were to be deposited all tb^.cash 
belonging to the society, until the .same should be 
placed out at interest, and as soon as a sufficient 



sum should be collected, it was (after leaving in the 
club box a sufficient sum to pay the sick and other 
expenses of the society) to be deposited in the hands 
of the treasurer or treasurers, . and the clerk and 
stewards were to take the same to the bank. No 
fimnal appointment of treasurer was made, but the 
monies of the society were paid into a bank : it was 
held, that the bankers-were not *^ employed" as 
officers of the society so as to entitle the society 
npon their bankruptcy to payment' in full. In a 
recent case (exparte Bailey, Re Barrell, 28 Law J., 
Bank., 86 ; 11 Jur. 988 ; 1 Bank, and Insolv. 285), 
it was held, that the 167th section of the Bankrupt 
Law Ck>nsolidation Act repealed 4 & 5 Will. 4, c 
40, s. 40 and s. 4 of Benefit Building Societies Act, 
6 & 7 Will. 4, c 82, and Mr. Ck>mmissioner Goul- 
bum expressed an opinion that a society, by not 
taking security from the officer, as authorised by 
the act and the rules, lost their priority upon his 
bankruptcy." 

VENDORS AND PURCHASERS. 
(ante, pp. 188—185, 828^-882). 



CONDITIONS OF SALE-'-Expense of AMtign- 
ment of satisfied term, to be paid by purchaser, — The 
following case shows the difficulty arising on the 
firaming of conditions of sale so as effectually to cast 
upon the purchaser, under every circumstance, the 
costs of obtaining an assignment of terms. On the 
sale of the P. estate, tmder an order of court, one 
of the conditions provided, that if the purchaser 
should require a conveyance of any outstanding 
legal estate which should not have been referred 
to, or noticed in any of the abstracted deeds or 
other documents dated within the last thirty years, 
or of any outstanding term, all the expenses attend- 
ing the getting in and conveyanoe of such estate, 
&c., should be borne by the purchaser. The P. 
estate was in 1828 conveyed to trustees for a term 
ot 1000 years, to secure the payment of a sum of 
money, ^e payment of which was under orders of 
court provided for. The purchaser of the^ estate 
required an assignment'of the term from the repre- 
sentative of the surviving trustee, on the ground 
that it was not satisfied, but he refused to pay tiie 
costs of such assignment: Held, that the piirchaser 
was entitled to an assignment of the term, the costs 
of which, not having been provided for by the 
conditions of sale, must be borne by the vendors. 
XStronge v. Hatches, 2 Jur. N. S, 888). In his 
judgment, V. 0. Stuart said : *^ The question here 
was, whether what had taken place with reference 
to this mortgage 'security, which was a security for 
a term of years, had made that term of years a 
satisfied term within the meaning of the conditions 
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of Bale, which spoke of any outstanding terms of 
years, of which the purchaser might require a 
c(»iTeyance. In this case the term of years was 
vested in Elizaheth Hawkes, and it was to secure 
X2,S05. By a decree of the court this £2,305 was 
carried over to a separate account, in order to 
answer and satisfy the incamhrance, in respect of 
which the term of years was created. Although there 
could be no doubt that the carrying over the money 
by the decree of the court, in order to satisfy this 
incumbrance, did in a sense make the term of years 
a satisfied term, yet the question he had to consider, 
was whether or not this was the case of a purchaser 
who had required a conveyance of an outstanding 
term, the expense of which ought to be borne by 
him, in accordance with the terms of the conditions 
of sale. The conditions of sale plainly intended, 
that supposing the purchaser could get a complete 
conveyance without the assignment of the term, 
then if, beyond that complete conveyance, he 
thought proper to call for a conveyance of an out- 
standing term, the conveyance of which he niight 
or might not require*, he should bear the expense 
of it. The conditions of sale provided, that if a 
conveyance should be required of something beyond 
what was necessary, the purchaser should bear the 
expense of it ; but attending to what had taken 
place under the decree of the court, and giving the 
fullest effect to the order made, the question was, 
whether the concurrence of the person in whom the 
term was vested was necessary, and whether the 
expense of that concurrence should be borne by*the 
purchaser or by the vendors. He thought it was 
perfectly clear that the conveyance taken was 
properly fWuned^ and also perfectly clear, that giving 
the fullest effect to the order of the court, which 
satisfied the incumbrance by carrying over the 
money, the purchaser had not such a conveyance 
as he ought to have without the concurrence of 
Mrs. Hawkes, in whom this term was vested. 
Nobody could advise that the conveyance would be 
good without the concurrence of Mrs. Hawkes, who 
was made a party, and therefore she was made to 
join not only in assigning the term, but in surren- 
dering and extinguishing it To do this, a proper 
conveyance, and one which the purchaser had a 
right to require, was prepared^ but it was such a 
matter as did not come within the terms of the 
conditions providing that the expenses should h€ 
borne by the purchaser ; and therefore, he was of 
opinion that the purchaser ought not to be called 
upon to bear the expense of this assignment as 
being part of the ordinary expenses of the convey- 
ance.** 



EXAMINATION ANSWERS. 



COMMON LAW (oflfe, p. 889). 

I. Evading perianal service of writ of i 
Where a defendant within the jurisdiction, wilfiilly 
evades service of a writ of sommonSy an affidavit of 
the hdB should be made„ and thereupon an applica- 
tion should be made to a judge at chambers for 
liberty to proceed with the action as if personal 
service had been effected (15 & 16 Yic. c. 76, s. 15 ; 
1 Law Chron. pp. 827, 828, 881). 

n. Writ of tummont—Service in county. — ^The 
service of a writ of summons may be in any ooimtyy 
and is not now, as formerly, confined to the county 
into which the writ was issued (15 & 16 Yic. c. 76. 
s. 2). 

m. Writ of swnmons — How long in force. — ^A 
writ of summons remains in force for six months 
from its date, including the day of such date (15 & 
16 Vic. c 76, s. 11 ; 1 Chron. 818). 

IV. Pleas of traverse and confession, ffc, — A pies 
by way of traverse, is where a defendant denies 
any material allegation of fiict in the plaintiff's 
declaration. A plea by way of con&sion and 
avoidance is where the defendant admits or eon- 
fesses, to some extent at least, the troth of tiie 
allegation he proposes to answer, and then states 
matter to avoid the legal consequence which the 
other par^ has drawn from it (Steph. on Plead. 
229, et seq.y 4th edit.). 

V. Never indehud,—A plea of ^'never indebted,** 
to a common count will operate as a denial of those 
matters of fiict firom which the liability of the 
defendant arises : thus, in an action for goods sold 
and delivered, ** never indebted ** will operate 
merely as a denial of the sale and delivery in point 
of fact (Plead. Rules, Hil. Term, 1858, pL 6 ; 
1 Law Chron. 436). 

VI. Demwrrer. — ^A demurrer to a declaratioo 
which though informal is good in sdbstaaee will 
not succeed, as by the Common Law Procedure 
Act, 1852 (ss. 50, 51) the oour^ is, on a demnnrer, 
to give judgment according to every right without 
regarding any imperfection In point of Ibnn, and 
no pleading is to be deemed insufficient for any 
defect which could fbrmerly only b0 objected to by 
special demurrer. 

VII. Statute of Umitation^^Beginhing to rwn &n 
simple contract. — ^The statute of. limitations in the 
case of a simple contract begins to nm from the 
time- of the breach of the prbmiae or the contracting 
of the debt (Roscoe's Evid. 887, 5th edit. ; 2 Jur. 
196; CoUinge v. Heywood, 9 AdoL and EU. 688, 
over-ruling Pullock v. Lloyd, 2 Car. and P. 119). 

Vm. StatuU of fraudt^Sale of goods.r-k, eon- 
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tract for the sale of goodB of the value of £10 must 
be in writmg signed by the party to be charged^ or 
there must have been psrt payment or acceptance of 
the goods, &c., (1 LawChron. 460 ; ante, p. 348). 

IX. InfatWs UabUity tm cowtracL'—An infant is 
liable on his contracts for necessaries supplied to 
hun« suitable to his station in life (2 Steph. Com. 
115, 1st edit. ; Key Exam. Anws., div. Common 
Law, pp. 54, 55; Roscoe's Eyid. 325, 5th edit; 
1 Law Chron. p. 308). 

. X. Actio personalis morUur^ jic. — The maxim 
or rule of law, actio personalis moritur cum persona^ 
meant that the personal representative of a deceased 
person should not maintain certain actions in the 
right of the deceased; the maxim applied peculiarly 
to actions in form ex delicto; indeed it has been 
obserred that this maxim is not applied in the old 
authorities to causes of action on contracts, but to 
those in tort, which are founded oh malfeasance or 
misfeasance to the person or property of another , 
which latter are annexed to Uie person, and die 
with the person, except where the remedy is given 
to the personal representative by the statute law. 
Thus the executors cannot maintain an action for an 
assault committed on their testator ; nor for a libel 
on, or slander of, him (3 Black. Com. 302, n. 9 ; 
Com, Dig. tit. ^* Administration,'* B. 13; Koy's 
Max. 14 ; Broom's Maxims, 702, et seq,<, 2nd edit. ; 
Appx. to Key, Com. Law, p. 86). The above 
maxim^has been greatly modified by the 3 & 4 Will, 
4, c 42, which, by sec. 2, gives an action to the 
repreeentaitives for ii^uries to the real estate of the 
deceased committed within six calendar months 
before his death, and provided the action be brought 
within one year after his death. The same act 
gives a remedy against the personal jrepresentatives 
of a party iiy'uring real or personal property within 
six months before his death, provided the action be 
brought within six calendar months after adminis- 
tration. Also for accidental kUling. 

XL Obtaining payment from debtor of a judgment 
debtor-^Gamishment, — The judgment creditor taay 
apply to a Judge for an order on any debtor of his 
debtor to pay the amount of such debt, and on 
de&ult of payment thereof into court (if the debt 
is not disputed), execution may be issued against 
such debtor to the judgment debtor (1? & 18 Vic. c. 
125, ss. 60—63 ; 1 Law Chron. pp. 160, 161, 271, 
419). 

XII. New trials. — ^New trials are granted for 
misdirection, reception of improper evidence, or 
rejection of proper evidence, where the verdict is 
. perverse or against evidence, where the jury have 
misconducted themselves, if the damages in actions 
ex contractu are excessive, where the cause has been 
improperly brought on in the absence of the de- 



fendant. If there has been a surprise at the trial 
(1 Chron. 207), and the verdict is manifestly wrong, 
mistake of the attorney (1 Law Chron. 312). See 
more fiilly. Key Exam. Answ., div. ** Common 
Law"pp. 121— 123. 

Xm. Holder of bill suing indorser,— Though the 
acceptor of a bill be the party primarily liable, yet an 
indorser is liable to his indorsee for the amount of 
the bill, and the indorsee is not bound to first sue the 
acceptor. However, in order to entitle an indorsee 
to recover against -an indorser of the bill, it must be 
shown and proved that the bill was presented to the 
drawee or acceptor for acceptance or payment, and 
dishonoured by him — t. e., that he either reftued to 
accept, or, having accepted, he refused to pay when 
due, and also that the indorser received from some 
party to the bill a notice of such dishonour. And 
the reason is, that the indorser is but as a $atetj for 
the acceptor, who is primarily liable on the bill 
(Ro8coe*s Evid. 223, 4th edit; Piinc. Com. L. 
368—885). 

XIY. lAbel and slander. — ^A libel is a malidous 
de&mation expressed in printing or writing, or by 
signs, pictures, &c«, tending to ixgure the reputation 
of another, and thereby expose such person to public 
hatred, contempt, or ridicule, or whereby ^e party 
is liable to be prejudiced in die estimation of his 
friends and associates, and consequently suffers the 
damage incident to the loss of their friendship and 
support (2 Harr. and Edw. ^si Prius, 1349 ; Princ. 
Com. J«w, 210, 211 ; 3 Steph. Com. 447, 448, 2nd 
edit; Bacon's Abridgm. tit *' Slander;'* 6 Rep. 
Crim. L. Com. 77). "If any man delil>erately or 
maliciously publish anything in writing concerning 
another, which renders him ridiculous, or tends to 
hinder mankind from absodating or having inter- 
conrse with him, an action lies against such pub- 
lisher'* (Per Wilmot, 2 Wilson, 403). Slander 
differs from libel in its origin, inasmudi as it is by 
word of mouth, and not like libel, by writing, &c. 
There is also a great difference in degree as to what 
constitutes a libel and what slander. Many words 
which, if spoken, would not be actionable, are 
actionable if published in the way of libel. Hence 
the word swindler, if spoken of anot^^er— unless it 
be spoken in relation to his trade or business (I Law 
Stud. Mag., N. S., 209), is not actionable (Savile v. 
Tardme, 2 H. Black. 531 ; Wilby v. Elston, 8 Com. 
Ben. Bep. 142) ; but if it be published in the way of 
libel, Jt is actionable (PAnson v. Stuart, 1 Term 
Bep. 748). Communications fiurly warranted by 
any reasonable occasion or exigency, and honestly 
made, are denominated privileged communications, 
and for them no action lies (see 1 Law Stud. Mag., 
N. S., 210 ; 2 Id' 69 ; Somervill v. Hawkins, 15 
Jur. 450, S. C. 20 Law Joum., N. S., C. P. 131; 
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TWylor T. Hawkins, 20 Law Jonrn., N. S., Q. B. 
818). Another distinction between libel and slander 
is that libels are punished ciiminally as well as 
dvilly, but mere verbal slander, in general, is not 
punishable criminally, except it affects the .Govern- 
ment or some magistrate, &c. 

XV. Seduction,^The foundation of the action fbr 
seduction is the loss of services; therefore an 
action for seduction must be brought by the master, 
or parent in the character of master, of the girl ; 
but the action would not lie at the suit of the girl 
herself (for voUnH non fit injuria), nor indeed of a 
mere parent, who is, tiierefore, obliged to prove 
that his child was in his service at the time the 
injury was committed (Hall v. Hollander, 4 Bam. 
and Cres. 660 ; Blaymire v. Hayley,* 6 Mee. and 
W. 56 ; Davies v. Williiuns, 10 Qu. Ben. Rep. 725 ; 
S. G. 11 Jur. 752) ; and indeed there must be an 
allegation in the declaration of the loss of services, 
which must be proved, if denied^ though it has 
been holden that the mere residence of the child 
with her parent at the time afibrds sufficient proof 
that the relation of master and servant existed 
between- them (Jones v. Brown, 1 Espin. 217). 
The form of action may be trespass on the case, or, 
which is more usual, trespass for the breaking and 
entering, and laying the debauching of the daughter 
and loss of her services as consequential damages 
(8 Black. Com. 142 ; 8 Steph. Com. 540, Ist edit. ; 
pp. 512, 518, 2nd edit. ; Princ. Com. Law, 167). 

CONYBTAKCINO (fllUe, p. 889). 

L Bate fee,— A base fee is' that estate in fee which 
has a qualification annexed to it by express grant or 
by construction of law, whereby it is liable to be 
determined and not merely defeated (see 2 Black. 
Com. 109 ; 1 Prest. Est. 482 ; Key Exam. Ques. . 
div. Conve3rancing, p. 27, last edit. 

n. Tenant for life and remainderman in tail, — 
Where there is tenant for life and remainderman in 
tail (under such circumstances as to make the former 
the protector of the settlement within the statute) ; 
the consent of the former will be necessary to 
enable the latter (not having the ultimate remainder 
in fee), to acquire an estate in fee-simple (3 & 4 
Will. 4, c. 74, 8. 84 ; 1 Steph. Com. 237, Ist edit. ; 
Key Exam. Quest div. ^* Conveyancing", p. 36, et, 
seq). 

in. Incorporeal hereditamenti. — An incorporeal 
hereditament is a right issuing out of a thing corpo- 
real (whether real or personal), or concerning, or 
annexed to, or exercisable within the same, being 
descendible to heirs. It is not the corporeal thing 
itself, but something collateral thereto, as a rent 
issuing out of lands. Some writers rank reversions 
and remainders as incorporeal hereditaments, and 



certainly in respect of the mode oC Cheir conveyance 
they are governed by the rules applicable to the 
transfer of incorporeal hereditaments. But to in- 
clude them under such term is to confound the 
estate which may be had in the subject of property 
with the subject of property itself. The tenuis 
usually confined to things real, but it also applies to 
things personal as in the case of an annuity descen- 
dible to a man and his heirs, but as this is the only 
instance of the kind, the term *^ incorporeal heredita- 
ment" is exclusively applied to the class of things 
real; and may in such case be defined as aright 
annexed to, or issuing out oi^ or exercisable within, 
an hereditament corporeal of that dass. The use of 
the term ^* incorporeal hereditament *' is objectionable, 
for a man may have a less estate than an hereditament 
in an incorporeal thing. The preferable term is an 
^^incorporeal right,** or better still "mixed pro- 
perty" (1 Steph. Com. 159. 1st edit. ; pp. 168, 614t 
'2nd edit. ; 2 BUck. Com. ch. 8 ; 1 Prest Est. c. 1 ; 
First Book, 182, 188; see 1 Law Stud. Mag. 811, 
818). The principal incorporeal hereditaments are, 
advowBons, tithes, commons, ways, offices, annuities, 
and rents. 

lY. 8c VI. Estates tailj general^ and special^ male and 
female, — It will be convenient to answer Kos. 4 and 
6 together. Estates^ in tail are divided into those 
which ar^ special and those which are general. An 
estate tail general is where lands and tenements are 
given to a man and the heirs of his body begotten : 
which is called tail general, because such donee*s 
issue in general, by every marriage, is, in successive 
order, caplible of inheriting the estate tail pursuant 
to the form of the gift. An estate tail special is 
where the gift is restrained to the heirs of the donee's 
body by a particular person; as where lands and 
tenements are given to a man and the heirs of his 
body on Mary his now wife to be begotten ; here no 
issue can inherit, but the issue of those two ; not 
such as the husband may have by another wife : and, 
therefore, it is called special tail. Estates in general 
and special tail are fiirther diversified by the distinction 
of sexes in such entails ; for both of them may be 
either in tail male or tail female. As if the lands 
be given to a man and his heirs male of his body 
begotten, this is an estate in tail male general ; blit 
if to a man and the heirs female of his body on 
his present wife begotten, this is an estate in tail 
female special. And in case of an entail male, the 
heirs female shall never inherit, nor any derived 
firom them. Nor I conperspj the heirs male, in case 
of a gift in tail female (2 Black. Com, 118 ; 1 Steph. 
Com. 280, 1st edit. ; Burt. Comp. 244 ; Koy's Max. 
ch. 4 ; Litt. ss. 28, 24, and notes ; Oddie v. Wood- 
ford, 8 Myl. and Cr. 584 ; Doe v. Angel, 10 Jur. 
706, 709). 
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Y. Appouttment to U9et. — ^For the reasong before 
mentioned (ante^ pp. 195, 228), B. wonld, under the 
appointment, take the legal estate, C. nothing, and 
D. wonld be entitled beneficially (see Co. Litt. 271 
b. n. 1, 8. 4; Noy's Max. Byth. 807; Key Exam. 
Quest diy. " Conveyancing,^* p. 130). 

yn. Chattel real.— Chattel is a term used to ex- 
press any kind of property, which, having regard 
either to the subject-matter or quantity of interest 
therein, is not freehoUL Any estate, therefore, in 
lands and tenements, not amounting to a freehold 
interest, is a chattel ; but inasmuch as it concerns, 
or according to the technical expression, savours of 
the realty, it is denominated a chattel reaL 

VJLL Re'Canveyance of mortgage loTiere mortgagee 
dead, — ^A mortgage, whilst redeemable, is personal 
assets in equity ; 'tiierefore, where a mortgagee in 
fee dies, his heir or devisee will be a trustee for the 
executor. Thus the personal representative really 
becomes entitled to the land mortgaged, as well as 
to the money. However, in order to get the legal 
estate out of the heir or devisee of the mortgagee, 
it will* be necessary that such heir or devisee should 
join the executors of the mortgagee in executing a 
re-conveyance of the mortgaged estate, or that pro- 
cee^ngs should be taken under the Trustee Acts. 

IX. Assignment of lease — Lessee dead. — If the 
executor of a lessee die intestate, an administrator 
de bonis non to the lessee must be appointed ; for the 
executorship will not pass to an administrator of the 
executor (see Harrison v. Harrison, 10 Jur. 273 ; 
Yenables v. East India Company, 12 Jur. 855 ; 
Key Exam. Answers, div. *' Conveyancing,'* p. 
145). 

X. Copyholds — Conveyances^ ffv. of — To perfect 
the purchase of copyholds, there must be a surrender 
by the vendor or other person having the legal estate 
upon the rolls, and this must be followed by the 
admittance of the purchaser (Litt. Tens. s. 74. and 
note ; 2 Black. Com. ch. 6 ; 2 Steph. Com. ch. 83 ; 
Doe V. Walker, 19 Law Joum. K. 8. Q. B. 293 ; 
Key Exam. Answers, div. '^Conveyancing,'* pp. 
15—18) 

XI. Purchase with noHce of voluntary HtUement. — 
It has been 4ccided that a voluntary settlement is 
void as against a subsequent purchaser for a valu- 
able consideration, though the latter had, at the 
time of his purchase, notice of the voluntary settUmefit 
Doe V. Manning, 9 East, 59 ; 6 Law Stud. Mag. 
113; 5 Coke's Rep. 60 ; Cowp. 278 ; 3 Madd. 283. 
Mn Atherley, in his edition of Sheppard's Touch- 
stone, p. 64, endeavours to show that this is not a 
proper construction of the statute of Eliz., but he 
admits that the current of authority is against him 
(see also Lewin on Trusts, 114, 115, Princ. Eq. 
87). 



Xn. Curtesy. — ^Where a wife dies seised of lands 
in fee simple or fee tail, the surviving husband wiU 
be entitled to the property for his life, if there have 
been issue of the marriage. This estate is denomi- 
nated an Mtote iy lAe acrteiy q/'JB^&ifuf. There are 
four requisites necessary to make such a tenancy, 
namely, marriage, seisin of the wife, issue, and death 
of the wife (Co. litt. 29 a ; 2 Will. Saund. 45, note 
(5), 46, n. (9), 382 a, b ; 3 Bos. and Pull. 652, note ; 
2 Simmons, 249 ; 2 Black. Com. 126 ; 1 Steph. 
Com. 246 ; 1st edit. ; p. 251—254, 2nd edit. ; Litt. 
s. 35, and note. The husband is entitled to curtesy 
of an equitable seisin of his wife. The seisins in 
equity on whi^ curtesy attaches are threefold, 
namely, 1, trust estates ; 2, equities of redemption 
in fee ; 3, money to be invested in lands (see Watts 
V. BaU, 1 P. WiU. 108 ; Casbome v. Scaffb, 1 
Atkyhs, 603 ; Cunningham v. Moody, 1 Yes. 174). 
By a marriage settlement, the wife*s freehold estates 
were vested in a trustee, in trust for her separate 
use during her life, remainder for such persons as 
she should appoint by deed or will, and, in defiiult 
of appointment, in trust for her right heirs. The 
wife died without having made any appointment, 
leaving her husband and a son surviving. After her 
death, the trustee sold the estate under a power in 
the settlement, which directed the proceeds to be in- 
vested in the purchase of other lands, or on mort- 
gage, or in the frmds, and the securities to be held 
on the trusts aforesaid : it was held that, on the 
wife's death, the husband became equitable tenant 
by the curtesy of the estates, and, therefore, was en- 
titled to the interest of the purdiase-money during 
his life. Although the right of the husband as 
tenant by the curtesy of an equitable estate of the 
wife may, perhaps, be excluded by a possession of 
the estate strictly adverse to the husband and wife, 
and to all other parties interested under the settle- 
ment during the whole period of coverture, yet the 
possession of the estate, in conformity with the 
equitable interest of the cestuis que trusty for however 
short a time during the coverture, and after the 
interest of the wife has become vested in possession, 
will support the title of the husband as tenant by the 
curtesy. If the coverture begins after an adverse 
possession has commenced, and terminates during 
the continuance of such adverse possession, o^ if 
both the trustees and cestuis que tntst are disseised 
before the equitable estate of the wife begins, by a 
party claiming by a title paramount to the trust, who 
retains possession until after the death of the wife, 
the husband would not acquire any title as tenant 
by. the curtesy. 

Xin. WiU, execution of—The formalities ta the 
due execution of a will (except the wills of soldiers 
and mariners on service relating to personalty) are. 
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1, that the will he in writiiig ; 2, that it he signed at | 
the foot or end thereof (or, under the 15 & 16 Vic. 
c. 24, at least at, or after, or following, or under, or 
beside, or opposite to the end of ihe will, so that it 
be apparent on the fkce of the will that the testator 
intended to give effect by such his signature to the 
writing signed as his will) by the testator, or by 
some other person in his presence and by his direc- 
tion ; and such signature must be made or acknow- 
ledged (2 Law Stud. Mag. K. S. 299), by the testator, 
in tiie presence of two or more witnesses |>reMii< at 
the same tinie ; and such witnesses must attest and 
subscribe (and not formally acknowledge a preyious 
signature, 13 Jur. 712), the will in the presence of 
the testator (and it is pradent that they should do 
so in each other*s presence), but no fonn of attesta- 
tion is necessary, though it is usual for probate 
purposes to have one stating that all the requisites 
oC the statute have been complied with (1 Steph. 
Com. 553, 554, 1st edit. ; p. 569, 2nd edit. ; 1 Law 
Chron. 376, 424 ; 27 Law Mag. 806—309). By sec. 
15 of 7 Will. 4, and 1 Vic. c. 26, "if any person 
shall attest the execution of any will to whom or to 
whose wife or husband any beneficial devise, legacy, 
estate, interest, gift, or appointment of, or affecting 
any real or personal estate other than and except 
charges and directions for the payment of any debto, 
shall be thereby given or made, such devise, legacy, 
estate, interest, gift, or appointment, shall, so fiur 
only as concerns such person attesting the execution 
of such will, or the husband or wife of such person, 
or any person claiming under such person or wife or 
husband, be utterly null and void, and such attesting 
witness may be admitted to prove the execution of 
such will (1 Steph. Com. 554, 1st edit ; p. 570, 2nd 
edit. ; Shelford's New Will Act, 38 ; see re Mitchell, 
2 Curteis, 916). 

XIV. Leases for life and for term determimbls on 
life, — ^A lease for the life of the lessee passes a firee- 
hold interest, whilst a lease for 99 years, if he shall 
80 long live, passes a chattel interest only (Burton's 
Comp. pi. 847, 848). 

XV. Lease of lands in mortgage, — ^When a person 
has contracted for a lease, and the premises are in 
mortgage, both the mortgagor and the mortgagee 
should join in the demise. The mortgagee should 
" demise, lease, and to &rm let,** and the mortgagor, 
" grant, demise, lease, ratify, and confirm, and the 
rent should be reserved to the mortgagee, so long as 
the premises shall remain in mortgage, and to the 
mortgagor for the residue of the term, if any. The 
whole legal estate being in the mortgagee, he should 
therefore be the leasing party, and his mere assent 
to the mortgagor's granting leases of the mortgaged 
premises is wholly inoperative for transferring any 
interest to the lessee. A lease made by a mortgagee 



(without the mortgagor, and before fbredoeure, 
although he be in possession under the mortgage) is 
not good in equity, unless it be of necessity, and to 
avoid an apparent loss (Powell on Mort. by Coventiy, 
177, note ; 9 Mod. Rep. 1 ; 2 Scho. and Lelk-. 100). 

XQunr (ante, p. 299). 

L Origin ^ equitable jwrisdietion.'-'The generally 
received opinion is that the .equitable juriadiction 
took its origin fh>m the chancellors, who were the 
proper officers to whom all applications were made 
for write to ground actions at the common law, 
having been induced^ fh)m many cases being brought 
before them in which the law afford^ no remedy, 
to extend a discretionary remedy, so that the 
equitable jurisdiction was principally .called into, 
being to remedy defecta in the common law pro- 
ceedings. The notion that uses and tmsta gave 
rise to the jurisdiction is generally discarded, though 
no doubt they gave extended operation to the 
equitable jurisdiction. It is a vexy common opinion 
that the eqmtable jurisdiction was ** borrowed** 
fh>m that exercised by the prvtors in ancient Borne 
(see 3 Black. Com. bO.etseq.; 1 Woodd. Vm.Le6t. 
1. vi. ; 1 Stoiy*8 £q. Jurispr. ch. 2). 

n. Subp<Bna,'-The writ of subpcena was by some 
said to be at variance with the first prindples of the 
common law, because it required a defendant to 
become, as it were, his own accuser by discovering 
what he knew about the mattera in conteat. The 
writ is said to have been invented by John Waltham, 
Bishop of Salisbury, who was Keeper of the Bolls, 
above the 5th of Bich. n. ; it was abolished by the 
15 & 16 Vic. c. 86, s. 2. 

UL Equiig more name than reaMtif. — Equity as 
administered in the courts of Chancery does not 
mean what some writers tenn natural justice, in 
which a decision pro re nata is to be given according 
to the peculiar circumstances of such case, and 
according to good conscience, but it is that portion 
of remedial justice which is exclusively administered 
by courts of equity, according to the established 
rules and precedente of other similar cases which 
have been decided before (3 BUck. Com. 432, et seq. ; 
Parke*s Hist, of Chanc. 501, 506). 

rV. Exclusive Jurisdiction of equity, — Some of the 
cases in which equity interposes a relief when at 
common law no remedy is to be had are the fbllow- 
ing: — ^Discovery, cancellation and delivexy up of 
documents, relief against acddento and ftands, 
specific poformance of agreemento (ante, p. xliv ; 
vol. 1, pp. 317, 318), and other duties, bills to ^net 
possession, &c., to perpetuate testimony, iqjunctioos 
to stay actions at law, enforcement of trusts, per- 
formance, &c., of marriage settlements, redemption 
of mortgages, and arrangement of the accoants, the 
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aacerUinment and aeUlement of the righta of lega- 
teea, &c, imder willa, adminiatntion of estates of 
deceased persons as well intestate as testate, charity 
suits, relief from penalties and forfeitures, not being 
merely for non-paym9nt of mortgage money or rent, 
care and jvotectaon of idiots, &c. (1 Uw Chron. 
269 ; &nith*s liannal, 6, Af. aeq.) 

Y. AgreemetU not binding. — Some of the cases in 
which an agreement is not binding in equity, are the 
following : where the party was a lunatic, intoxicated 
or an infimt; or the parties stood in the jKwition of 
ward and guardian, solicitor and client, £b. ; or the 
consideration is grossly inadequate; or there has 
been misrepresentation, fraud, &e. (Prin. £q. ch. 
20 ; ' 12 Law Joom. N. S. ch. i87 ; Key Exam. 
Answers, div. "Equity," pp, 46, 46) 

VL Femes covert^ favoured in equiitf — How to erne. 
— ^Married women are favoured in courts of equity, 
by being allowed to have a separate estate in pro- 
perty so given to them, and in b^^ allowed an 
equity to a settlement out of choses in action (1 Law 
Chron. 9, 9f, 200, 272, 872, 469). A married 
woman may sue in equity, but she must have a next 
friend, whose written authority must be obtamed 
(15 & 16 ^ic c. 86, s. lO; Key Exam. Ans. div. 
" Equity," pp. 60, 76, 76, 106). 

Vn. Chooes in ac&on ofewrmoing married tooman, 
— ^Where a married woman survives herhusbai^ 
• her choses in action not reduced into possessi(m by 
him survive to her, and she is entitled to receive 
same (Burden v. Jackson, 1 Buss. 1 ; Elwyn v. 
Williams, 18 Sim. *809; Key Exam. Answ. div. 
Convey, pp. 95—97 ; div. Equity, p. 75). 

VUL ContraeU of married v>omen^ enforcing, — 
In general ft married woman cannot be compelled 
to specifically perform her agreements, nor, of 
course, can she compel a performance, for the reme- 
dies must be mutuaL However, as to her aeparate 
estate^ she is treated as a feme sole, and her contracts 
respecting same (except so far as alienation re- 
strained) will be enfor^ as against such property. 
It shouljd seem, too, that where a married woman 
carried on business as a feme sole, she may be made 
liable out of her earnings for her contracts f but the 
whole doctrine as to the contracts of a married 
woman is in aii unsettled state (see per Sir J. Leach, 
in Aguilar v. Aguilar, 5 Madd. 4i&; Aylett v. 
Ashton, 1 Myl. and Cr. 112 ; Murray v. Barlee, 8 
Myl. and Ke. 226 ; 2 Jarm. Convey. 117, n. (c) by 
Sweet ; Whitworth's Eq. Preced. 62, n (a), and 345, 
note ; Princ. Eq. 189 ; Story's Eq. Jurispr. ss. 751, 
note, 787 ; Graston v. Frankum, 18 Jur. 739). 

IX. Contracts of infant, enforcing, — ^An infant 
cannot sustain a suit for the specific performance of 
a contract, because the remedy is not mutui^l, as the 
coutt could not compel him to execute it specifically. 



It is a dear rule of courts, of equity, that where 
there is no mutuality in the contract, specific per- 
formance cannot be decreed (1 Madd. Bep. 12; 
Flight V. Bolland, 4 Buss. 298; Princ. Eq. 187; 
Hargrave v. Haigrave, 14 Jur. 212). Generally an 
infant is not bound by any agreement, though it 
was formerly considered that he would be bound 
by a contract ibr his benefit; and as we have just 
seen, no specific performance can be had. But 
settlements or articles on the marriage of infimts, 
under certain circumstimces, bind them. Thus, a 
settlement of the personal property in possession of a 
female infant made on her marriage, was always 
binding, as being, in truth, the settlement of the 
husband, who ifould otherwise be entitled to the 
property on the marriage (Harvey v. Ashley, 8 Atk. 
607; Key, div. «' Conveyancing," pp. 104, 105; 
Ainslie v. Medlicott, 9 Yes. 18 ; Simson v. Jones, ' 
2 Buss, and Myl. 865; Batten's Spec. Per£ 1-^). 
And by the 18 & ^9 Vie. c. 48, in&nts (male4 at 
twenty, and females at seventeen) may make valid 
contracts for setUementa of their real and personal 
estate upon marriage (ante, p. 62). A court of 
equity will take care that whilst it throws a protec- 
tion over the infant, the latter shall not himself 
efiect a fraud (see Watts v. Creswell, 9 Yin. Abr. 
lit *' Enfim^" n. pi. 24, 415 ; Strikeman v. Dawson, 
11 Jur. 214 ; 1 De^Gex and Sm. 90). And though 
an infimt cannot be compelled to complete a contract 
for the purchase of an estate, yet if on such contract 
he pay a deposit, he cannot, in the absence of fraud 
in the vendor, recover it back merely because he 
declines to complete the contract (see Macpherson 
on Infiuits, cc. 86, 87. And see as to misrepresen- 
tation of age, Wright v. Snowe, 2 De Gex and 
Sm. 821). 

X. Lunatics^ protection of — Courts of equity pro- 
tect both the persons and property of lunatics by 
appointing guardians or committees, who are under 
the direct control of such courts, and are bound to 
act for the benefit of the lunatic. The lunacy is 
established on a commission issued by the Lord 
Chancellor, which is executed before a commissioner 
in lunacy and a jury summoned for that purpose. 
To obtain a commission a petition is presented to the 
Chanceilor, stating the psfty^s incapacity, and pray- 
ing a commission, accompanied by affidavits evincing 
the lunacy of the party (2 li^idd. Chanc. Pr. 728, 
et seq,), 

XI. C6nstruction of deeds and wills, — ^The rules 
for the construction of deeds and wills in courti^of 
equity do not difier from those at common law, 
though formerly some distinction appears to have 
had existence (see per Lord Eldon, Underbill v. 
Horwood, 10 Yes. 228 ; 1 Sim. and Stre. 217*, note ; 
1 Spence, 520, et seq.). And generally speaking. 
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the rules for the oonstmetion of deeds and of wills 
KTt the same ; the difference is confined principally 
to the words of gift or Umitation (Wigram's Eictrin. 
Eyid. 75, Srd edit. ; 1 Spenoe, 522, 523). It is a 
rule that in a deed the first of two inconsistent 
clauses has efiect, whilst in a will the contrary is the 
case, the last disposition of the testator prevailing 
over the previous inconsistent one (Jickling, 16, n. ; 
Broom's Max. pp. 446, 447, 2nd edit; 1 Jarm. 
Wills, 411, 1st edit. ; Foley v. Parry, 2 Myl. and 
Ke. 188 ; 12 Jur. 181). 

Xll. Admimstration^suiU^ steps Hi. — ^An adminis- 
tration is now ordinarily obtained by summons and 
order at chambers (1 Chron. 54, 262, 408), or by a 
claim, which is set down and heard in court ; it may, 
however, be obtained under Sir Greorge Turner's 
Act, or by a bill, with or without interrogatories, 
answer and evidence on which a decree is obtained. 
This order or decree is not final, but merely directs 
the takings of accounts, of assets, -debts, &c., and 
inquiries as to next of kins, &c., and that (if proper) 
any monies admitted to be in the hands of the per- 
sonal representative be brought into court, or a 
separate application is made on the coming in of the 
answer. After the decree or order for admimstra- 
tion is obtained, a copy should be left^^th the 
judge's derk, and a summons obtained firom him to 
proceed with the accounts and inquiries, upon the 
return of which summons, the clerk is to be satisfied 
that all proper parties have been served with notice 
of the decree or order, and then he proceeds to give 
directions as to the manner in which each of the 
aets and inquiries is to he presented, the evidence to 
be adduced in support thereof, the parties who are 
to attend, and the times for proceedings. The 
executors account is then brought in and the derk 
proceeds to take juune, and make proper allowances, 
and to disallow improper items. After this is done 
and the other inquiries after creditors next of kin, 
&c. are made^ and certificates made and allowed, the 
cause is brought on upon fiiriher directions, and it 
is ordered (if possible) that the accounts be con- 
tinued, ftoiher interest computed by the derk, the 
further costs taxed by the master, aiul that the ftmd 
be divided among the parties entitled to it, and after 
the certificate of the derk is obtained, showing how 
much each party is entitled to, a cheque for the 
amount is given to the Accountant-General, which 
after being countersigned by the Master of Reports 
or the Registrar (sec ante)^ is paid at the Bank of 
England.. If the party does not attend personally 
a power of attorney will be necessary, except in the 
case of very small amounts. 

Xm. DtOies of chief clerks of judges in adrnmis- 
traiian suit— The chief clerk ol th^ judge after 
giving such directions as mentioned in the previous 



answer as to the accounts and inquixies, approves 
of the advertisement for creditors and other claimants 
to come in, fixing the time and directing in what 
papers the same shall appear ; on the day fixed, the 
derk disposes of the claims xxr adjourns same for 
ftirther evidence or for the purpose of seeing the 
judge thereon, or for discussion in court, if there be 
any difficulty requiring a discussion. Interest is 
subsequently computed on the debts proved and on 
the legades, if any. The derk also allows the 
creditors proper sums for proo&, or refers same to 
the taxing master. The claims of next-of-kin (if 
necessary) are also inquired into. Subsequently, 
the clerk gives a certificate of the result of his 
inquiries, and after four days from his own signature 
obtains that of the judge thereto, unless in the 
meantime the parties except to the certificate. The 
certificate is, with the accounts, transmitted by the 
derk to the report office to be there filed. 

XIV. Taxing master, duties of.— The taxing 
master's services are required before, or as oonae- 
quent on, a final decree in an aflministratjon-smt, to 
ascertain the amount of costs to be allowed to a cre- 
ditor who has established his debt in chambers 
(where it is thought proper to have a taxation), and 
also the costs of the parties to the suit, whether as 
between solicitor and client or as between party and 
party. A fair copy of the costs is left at the 
Taxing Ma^r's offices, with a copy of any decree, 
order, or direction fbr taxation, and the proper 
master's name is then certified. A warrant to tax is 
then taken out and served, and the opposite parties 
being furhished with copies of the lulls of costs, the 
master is attended and the proper amounts allowed. 
A certificate of the amount allowed is then obtained, 
filed, aQd office copy obtained (see as to taking 
Accounts, King v. Savery, 2 Jur. N. S. 431). 

XV. Mode of taking cwtfcnce."— The old method 
universally adopted of taking evidence in equity by 
interrogatories is abolished, except that the eoort 
may order any particular witness or witnesses to be 
so examined. In the absence of such direction the 
evidence is taken either by affidavits or by oral 
examination before examiners (15 & 16 Vic. c. 86, 
ss. 28, 29). Since this act, the orders of the 18th of 
January, 1855, have directed that when issue is 
joined the plaintifis and defendants respecttvdy 
shall be at liberty to verify their respective cases, 
either wholly or partially, by affidavits, or wholly 
or partially by the oral examination of witnesses 
(see 1 Law Chron. 837, 338). 

B amjl& u pt cy (ante,, p. 390). 
I. Difference letween insolvency and ftaafcriiptejf .— 
The chief points of difiTerence between the bankrupt 
and. insolvent debtors' laws are, independent of tiie 



Junk 2, 1856.] 



THE LAW CHRONICLE, 



409 



procedure, that the bahkruptcy laws are for traders, 
whilst the insolyeney laws are for nou-traders, pri- 
marily, though traders also may petition for relief; 
the main distinction between the two systems is that 
by the bankruptcy, the trader's person, and his future 
property, are discharged from his debts incurred 
previous to the bankruptcy, whilst the insolvency 
protects, indeed, the party's person, but leaves his 
future acquired property liable, though only through 
the medium of the judgment entered upon a warrant 
of attorney always given by him prior to his dis- 
charge (see First Bo6k, 265 ; Whatford v. Moore, 
12 Jur. 47 ; Key Exam. Anaw. div. *^ Bankruptcy," 
pp. 1, 2). 

n. Bankntpiey etmrts. — The courts exercising 
jurisdiction in bankruptcy are the commissioners' 
courts (each of which forms a Court of Bankruptcy) 
both in town and country, the Court of Appeal in 
Chancery, and the House of Lords. 

in. Definition of trader^Extent of trading,— A 
general description of a trader, within the meaning 
of the Bankrupt Act, is ^^a person seeking his 
Hving by buying and selling," or ** using the trade 
of merchandise by way of bargaining, exchange, 
bartering, commission, consignment or otherwise, 
in gross or by retail." The principle which deter- 
mines whether a person is a trader witliin the 
meaning of the bankrupt acts, in respect of the 
extent of his trading, is his intention or not to deal 
generally, and not the extent or quantity of his 
dealings.. For though, in general, one single act of 
buying and selling will not make a man such a 
trader, without proof of his intention to continue 
such a course of dealing, yet trading in a very small 
degree will sustain a fiat, if there is an intention to 
deal generally (2 Black. Com. 476; exp. Lavender, 
4 Deac. and Ch. 484 ; exp. Moule, 14 Yes. 602 ; 
Doe V. Lawrence, 2 Car. and Pay. 135). 

JV. Tradi$ig in England,-^The trading must be 
one that is carried on either within, or at least to 
or ;/Vojn, the realm (2 Steph. Com. 195, Ist edit ; 
Campb. 398 ; 5 Term Bep. 530). In one case (exp. 
Smith, Cowper, 402; see Henley's Bankr. Law, 
6, 8rd edit; Allen v. Cannon, 4 Bam. and Aid. 
418), the bankrupt was never resident in England, 
and had never traded in but had traded to England, 
and had come .on purpose to get a commission taken 
out against him ; yet Lord Hardwicke held him to 
be a trader. 

V. Acts of bankruptcy per se and from Anient. — 
Acts of buikruptcy per se are lying in prison 
twenty-one days, escaping from prison, petitioning 
insolvent's debtors' court, assigning in trust for all 
creditors, non-payment, &ci, of debt, or judgment, 
&c., after notice acts of bankruptcy depending upon 
the intent to defeat or delay creditors, are departing 



the realm or dweUing-house, procuring or stifiering 
an arrest, outlawry or execution of person or goods, 
and making any fraudulent grant or assignment of 
lands or goods (see Key Exam. Answ., div. Banky. 
pp. 23—26 ; 1 Law Chron. 6, 7, 18, 189—199, 223 
—229, 251—258, 262, 334, 440). 

YL Compulsory act of bankruptcy. — ^A trader may, 
unless he pays his creditors, be compelled to commit 
an act of bankruptcy by any creditor (including a 
judgment creditor), giving notice requiring payment, 
and afterwards sulnmoning the debtor ; if the trader 
does not on the 8th day after service, pay, receive, 
or compound for the debt, or depose to a good de- 
fence, and give such security as may be directed, 
he will be deemed to have committed an act of 
bankruptcy (1 Law Chron. 225, et. seq ; Ejsj Exam. 
Ans. div. " Bankruptcy," pp. 25, 26). 

Vn. Petitioning creditor's d^t^ nature of. — The 
petitioning creditor's debt must be to the amount of 
£50, and must be a legal one, that is, recoverable at 
law, either at the time of petitioning or on the debt 
becoming actually payable (see 1 Law Chnm. 284). 
The debt of a creditor seekiDg to prove may have 
been contracted afler the debtor ceased to trade, 
whereas a debt of a petitioning creditor contracted 
after the trading ceased will not support a fiat 
(Meggott V. Mills, 1 Ld. Baym. 286 ; 1 Swanst 64). 
The debt of the petitioning creditor must have becoi 
contracted (though it need not be payable) before 
the act of bankruptcy, but a creditor may prove his 
debt, if bon& fide contracted before the filing of the 
petition, notwithstanding a prior act of bankruptcy 
(see 12 & 13 Vic. c. 106 s. 165 : Bobmson v. Vale, 
2 Bam. and Cres. 762; 3 Bam. and AM. 13; 1 
Bing. 180). And then an equitable debt will not 
support a fiat, yet a creditor may prove for an equit- 
able demand (Walcot v. Hall, 2 Bro. Chan. Cas. 
306 ; Bex v. Eggmgton, 1 Term Bep. 369 ; Mont, 
and Ayrt. Bankr. Pract. p. 163, 1st edit). 

VUl. Judgment creditor y priority. — Judgment 
creditors, where judgment not a year old, have no 
priority (see 1 Law Chron. pp. 334, 335; 1 & 2 
Vioi c. 110, ss. 13, 133, 184). 

IX. Petitioning creditor^ married woman. — On a 
debt due to a single woman, but not payable till 
after her marriage, the husband alone may petition 
(1 Law Chron. 286). 

X. Property not passing by assignees' appointment. 
— ^In general by the mere appointment of assignees 
all the bankrupts property and rights pass to tiiem, 
but not what belongs to the bankrapt in the capacity 
of trustee for others (Pamham v. Hurst, 8 Mee. and 
Wels. 743 ; Thorpe v. Goodall, 17 Ves. 270), any 
office which he hblds of such a nature that it cannot 
be legally sold (exp. Butier, 1 Atic. 210; Ham- 
mond's £q. Dig. pp. 83, 171), his right of homina- 
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tion to way Tacant eccfenastical benefice (1 Bom's 
Bed. Law, 125), his military pay under the Crown, 
and hia military pension nnder ihe East India Com- 
pany (Hammond's £q. Dig. p. 88; Gibson v. East 
Lidia Co. 5 Bing. K. C. 262), none of which are at 
all afi^Bcted by the bankrupt^. There are also 
some other exceptions to the general rale of all the 
bankrapt's estate passing to the assignees by the 
appointment ; as in the instance of estates tail and 
copyholds, the transfer of which is specially pro- 
vided for (8 & 4 Wm. 4, c. 74, s. 66—65; 2 Law 
Stnd. Mag. N. S. p. 100 ; 1 Steph. Com. 246) ; and 
also of leases held by the bankrapt, which it is at 
the election of the assignees either to accept or 
renounce (see 1 Law Chron. 76 ; 2 Id, 260—265). 

XL /Voo/^^iliiiiti%.— Any annuity creditor of a 
bankrupt, by whatever assurance the same may be 
secured, and whether there were or not any arrears 
of such annuity due at the bankruptcy, shall be 
entitled to prove for the value of such annuity 
(12 & 18 ^c. c. 106, s. 175 ; 1 Mont and Ayr. 
Bank. Ftact 187). Annuitants prove for the value 
to be ascertained, t. e., fixed, by the commissioner 
(regulated by the opinion of an actuary), regard 
being had to the original price given for the said 
annuity, deducting therefinom such diminution in the 
value thereof as shall have been caused by the lapse 
of time since the grant thereof, to the date of the 
commission (12 & 18 Vic e. 106, s. 175; exp* 
Whitehead, 1 Merivale, 122; 19 Yes. 657; exp. 
ThisUdwood, 1 Rose, 290 ; exp. Webb, 2 Gl. and 
Jam. 80 ; exp. Saxe, 2 Deac. and Chit. 172 ; S. C. 
Mont and Bli. 184 ; exp. i^er, 2 Gl. and Jam. 
102). 

AIL Landhrd-^DistreUn — A landlord may even 
q/Ur petition distrain for one years reht; before 
petition he may levy six years arrears (Briggs v. 
Lowry, 8 Mees. and W. 729 ; exp. Bailey, 20 Law 
Tim. Bep. 267). . 

Xm. Arrangements.^A trader may have his 
affairs arranged without being abjudicated a bank- 
rupt, either by petitioning the Court of Bankruptcy 
for protection firom arrest (12 & 18 Vic. c. 106, ss. 
211), or by his entering into a deed of arrangement 
with his creditors (/</. s. 224). In the case of a 
petition for protection firom arrest, the petitioning 
trader must have assets to the extent of £200. On 
the presentation of the petition duly verified, without 
obtaining the concurrence of the creditors, the com- 
missioner will grant the trader protection, and order 
his release if in custody except in certain specified 
cases. The trader afterwards makes a proposal, 
which must be assented to by three-fifths in number 
and value ol the creditors who have proved to the 
amount of £10 (12 & 18 Vict c. 106, s. 218, 216). 
When the resolution or agreement has been carried 



into effect^ the court is to give a petitioning debtor 
a certificate thereof; and such certificate is to 
operate as a certificate of conformity, except only 
that any debt which shall have been contracted 
wholly or in part by reason of any manner of firand, 
or breach of trust, or without reasonable probability 
at time of contract of being able to pay the «une, or 
by reason of any judgment in any prosecution fixr 
breach of the revenue-laws, or in any action for 
breach of promise of marriage, seduction, criminal 
conversation, libel, slander, assault, battery, mali- 
cious arrest, malicious trespass, maliciously suing out 
a fiat in bankruptcy, or maliciously filing or proseca- 
ting a petition for a4judication of bankruptcy, shall 
not be barred by such certificate. Where the second 
course above mentioned is pursued,, namely, an 
arrangement fty deed^ the consent of six-sevenths in 
number and value <^the creditors to the amount of 
£10 must be obtained (12 & IS Vic. c. 106, sa. 224, 
226 ; 1 Law Stud. Mag., N. S., 267—262 ; 1 Law 
Chron. 77, 120, 224, 815, 888, 442). 

XIV. Proof—Contmffent cfo6to,— By 12 k 18 Vic. . 
c. 106, s. 177, debts payable upon a contingency 
may be proved by the creditor applying to the oom-^ 
missioner to «el a value upon such debt, and the 
commissioner is thereby required to ascertain the 
value thereof, and to admit nich person to prove the 
amount so ascertained, and to receive dividends 
thereon; or if such value shall not be so ascertained 
before the contingency shall have happened, then 
such person may after such' contingency shall have 
happened, prove in respect of such debt, and receive 
dividends with the other creditors, not disturbing 
any former dividends; provided that such person 
had not, when such debt was contracted, notice of 
any act orbankruptcy by such bankrupt committed. 

XV. Reputed ownenSdp^ Consigned goods mixed 
with hanhrupfs own stock, — Consigned goods so mixed 
with the goods of the trader as not to be distinguish- 
able from the general mass of his own proper^, will, 
on an order for that purpose being obtained, pass to 
his assignees (1 Mont and Ayrt 696). It seems 
difficult to conceive such a case, but if it should ever 
happen, it would almost seem that it must be under 
such circumstances as would entitie the assignees to 
tiie goods as being property of tiie bankrupt, t. e., 
so confiised, by. the leave of the former owner, and 
not by the mere unauthorised act of the bankrupt, 
as to become a part of his own property. 

ORiMmAL ULW (ante^ p. 890). 
I. Superior criminal coiir*.— The Court of Queen's 
Bench is the only one of the superior courts at 
Westminster, which has criminal jurisdiction. This 
jurisdiction extends not only over all capital offences, 
but also over all other misdemeanors of a public 
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nature, tendina either to a breach of the peace or 
the oppression of the subject (Com. Dig. tit. 
'' Courts '* B. ; 4 BUck. Com. 265, 812). 

EL Bemoval of indiclmenL — An indictment may 
be remoTed at any time before trial by writ of 
certiorari fitim an inferior court of criminal juris- 
diction into the court of Queen^s Bench. By 5 & 6 
WilL 4, c 88, 8. 1, no certiorari is to issue to remote 
any indictment or presentment into the Queen^s 
B^ich from any court of sessions, assize, oyer and 
terminer, and gaol delivery, or any coqrt, at the 
instance of the prosecutor, or sny other person 
(except the attorney-general) without motion first 
made to the Court of Queen*8 Bench, or before some 
judge of the court, and leave first obtained, in the 
same manner as where the application was made by 
the defendant (4 Steph. Com. 877 ; Diddns. Sess. 
844, 4th edit.). 

nL Burglary and evidence, — Breaking into an- 
other's dwelling-house, with intent. to commit a 
felony, constitutes the crime of bui^iary. On the 
trial ai an indictment for bui^lary the prosecutor 
must prove — 1. The breaking. 2. The entering (if 
the indictment be for breaking and entering). 8. 
That the house broken and entered was a mansion- 
house, t. e, either a dwelling-house, or some build- 
ing between which and the dwelling there was a 
communication, either immediate or by means of a 
covered and inclosed passsge leading from one to 
the other (7 & 8 Geo. 4, c. 29, s. 18J. 4. That the 
breaking and entry, or breaking out, were in the 
night-time, t. e, between nine in the evening and 
six in the morning (1 Vict c 86, s. 4). 6. That 
the breaking and entry were wit^ the intent to 
commit a felony, or the being in and committing a 
felony, and afterwards breaking but (Archb. Crim. 
Plead and Evid. 297—^11, 10th edit.; Roscoe's 
Evid. 802, et. §eq. 2nd edit.). 

IV. Forgery-^Death.— Forgery is now m no case 
punishable with death, the 11 Geo. 4, and 1 WUl. 4, 
c. 60, having repealed all the statutes making the 
ofience of fergery capital. Forgery is now punish- 
able by transportation for various periods of time, 
extending in some instances to the party's life, or 
with imprisonment, with or without fine (4 Stewart's 
Com. 291, et. M^. ; 4 Steph. Com. 180, 181, Isted. ; 
ilrst Book, 828). 

V. Bankers^ ^., tmiapplying property. — ^By the 
7 & 8 Geo. 4, c 29, s. 49, if any money, or security 
for the payment of money, shall be entrusted to any 
banker, merchant, broker, attorney, or other agent, 
with any direction t» writing to apply such money 
or the proceeds of such security, and he shall, 
contraiy to the purpose so specified, convert to his 
own use or benefit such money, &c., every such 
offender shall be guilty of a misdemeanour, and be 



liable to be transported for any term not exceeding 
fourteen years, nor less than seven, or to sufi^ such 
other punishment by fine or imprisonment, or by 
both, as the court shall award. The same section 
also provides for a similar punishment of the same 
parties where any chattel or valuable security, or 
any power of attorney for the sale or transfer of any 
stock, &c., shall be entrusted to any such person, 
fer safe custody, or for any special purpose, without 
any authority to sell, n^otiate, transfer, or pledge, 
and he shall contraiy to the object or purpose for 
which such chattel, &c., shall have been entrusted 
to him, sell, n^;otiate, transfer, pledge^ or in any 
manner conver^.to his own use or benefit such 
chattel, &c (see Carr. Crim. Law, 827; Dick. 
Quart Sess. 277, et, eeq. 4th edit ; 4 Steph. Com. 
209, 826, 2nd edit ; Urst Book, 876, 406, 406). 

VL Compounding felony. — Compounding a felony 
is a criminal offence finr which an indictment lies. 
It is called a high misdemeanour, and the pumsh- 
ment is fine and imprisonment (Dick. Quart. Sess. 
295, 4th edit). 

yn. Conqnraey-^Bu^nd and wife. — An indict- 
ment for conspiracy between husband and wife only 
cannot be supported, as they are but one in the eye 
of the law, and the ofience of conspiracy cannot, 
firom its nature, be committed by one alone (Hawk. 
PL C. 72, B. 8; Archb. Crim. Plead, and Evid. 17, 
677, 10th edit ; Dick. Sess. 888, 5th edit). 

ynL Felony by feme covert — ^If a married woman 
commit a felony (not being treason or murder) by 
coercion or even in the company of her husband, 
die is not liable to punishment (Beg. t. Manning, 
2 Car. and Eirw. 908 ; 4 BUu^. Com. 28 ; Archb. 
Crim. Plead, and Evid. 15—17, 8th edit; Key, 
Exam. Answ. div. '' Criminal Law," p. 18). 

IX. Infant. — Infants under the age of seven are 
deemed incapable of committing felony ; a felonious 
intention being assimied not to be a possibility under 
that age. Between seven and fourteen, an in&nt is 
jprtmd fade to be deemed doU incapax; but if it 
appear to the court and jury that he could discrii- 
minate between right and wrong, the maxim 
*^^maUtia eupplet oBtatem^^ obtains, and the prisoner 
may be condemned and punished, except, indeed, 
for a rape, which an infent under foittteen is pre- 
sumed to be incapable of committing (Archb. Crim. 
Plead, and Evid. 11, 8th edit ; 4 Black, Com. 212). 
As the legal presumption is that a child between 
seven and fourteen has not a guilty knowledge, it is 
fer the prosecutor to rebut such presumption, snd 
it should be left to a jury to say whether at the time 
the felony was committed the child knew .he was 
doing wrong (Dickinson's Quart. Sess. 524, 4th edit). 

X. Affiliation order^ evidence of mother* — The oath 
of the mother of an illegitimate child is not of itself 
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sufficient to charge a penon as the putative &ther, 
bat she most be corroborated in somd material 
particular (1 Archb. Just Peace, 169 ; 2 Law Stud. 
Mag. 56, 161; 8 Id. 7; 5 Id. 83, 84 ; see 1 Law 
Stud. Mag. N. S. Abr. Magist. Gas. 2, 8). 

XI. Wounding with intent to matm, ^. — The 
statute referred to is the 1 Vic. c. 85, by sec. 4 of 
which the shooting at any person, or drawing a 
trigger, or attempting to discharge loaded arms at 
any person, or stabbing, cutting or wounding any 
person, with intent to maim, disfigure, or disable 
any person, or to do him some grievous bodily 
harm, or to resist a lawful apprehension are all 
felonies punishable with transportation for life, or 
not less than fifteen years, or imprisonment for 
three years or less (Archb. Grim. Plead, and End. 
447, 8th edit.). 

Xn. Perjury, number of totAiestof. — ^In order to 
obtain a conviction for perjury two witnesses are 
necessary (4 Black. Com. 858 ; Archb. Crim. Plead, 
and Evid. 155, 568, 8th edit.). However, it will be 
sufficient that the perjury be directly proved by one 
witness, and corroborative Evidence <m some par- 
ticular point be given by another (vide R. v. May- 
hew, 6 Gar. and P. 815 ; R. v. Yates, ib. 132; R. 
V. Parker, 1 Gar. and M. 689 ; Reg. v. Roberts, 2 
Car. and Eirw. 607) , and where the alleged perjury 
consists in the defendant's having contradicted what 
he himself swore on a former occanon, the testimony 
of a single witness in support of the defendant's own 
original statement will support a conviction (R. v. 
Harris, 5 B. and Aid. 929 ; but see contra, Reg v. 
IVlieatland, 8 Car. and Pay. 288, per Gumey, B). 

Xin. Perjury, effect of conviction. — A conviction 
for peijury prevents a man from acting as a juror 
(if challenged), and so formerly it did from being a 
witness, but now by the 6 & 7 Vic. c. 85, a par^ 
convicted of peijuiy may be a witness, and the ob- 
jection will only go to his credit (8 Steph. Com. 588 ; 
4 Id. 294 n. (h), 298 n. (d). 

XIY. Retaining Queen's CounteL^The Queen's 
counsel have a standing salary and cannot be em- 
ployed in any case against the crown, without 
special licence, first obtained. But counsel who 
have merely patents of precedence receive no sala- 
ries and are not sworn, and, therefore, are at liberty 
to be retained in causes against the crown (Tidd's 
FneL 42, 9th edit. ; 8 BUck. Com. 27, 28). The 
licence when applied for is never refhsed ; but an 
expense of about £9 is incurred in obtaining it (8 
Black. Com. 27, n. (3) by Mr. Christian). 

XY. Conviction for felony, for feiture. — ^In felony 
the o^ender forfeits (on conviction) all his chattel 
interests absolutely, and (on attainder) the subse- 
quent (3 Bac. Abr. 738, 7th edit) profits of all 
estates of vfreehdld during life ; and by attainder for 



murder tiie offender forfeits (First Book, 441) after 
his death, aU his lands and tenements in fee-simple 
(but not those in tail) which go to the crown, for a 
very short period of time : for the king shall have 
them for a year and a day, and may commit therein 
what waste he pleases ; which is called the king's 
year, day, and waste. This year, day, and waste, 
are now usually compounded for, but otherwise 
(we are not speaking of murder only, see 4 Geo. 8, 
c. 145) they regularly belong to the crown ; and, 
after their expiration, the land would natorally have 
descended to the heir (as in gavelkind tenure it still 
does) did not its feudal quality intercept such des- 
cent and give it by way of escheat to the lord. 



ARTICLED CLERKS m THE COUNTY 
COURTS. 



6entlemen,-7-While fblly acknowledging the kind 
interest which you have for a number of years taken 
in articled clerks, and the great service that you 
have rendered them by the very beneficial informa- 
tion and instruction imparted for their benefit 
through the medium of your valaable publication, I 
have still to ask your favourable aid and assistance 
in procuring for them the privilege of appearing as 
advocates in the county courts. The sulvject is not 
new to you, having been mooted in your pages a 
few years since, when you expressed your approba- 
tion of it in sudi terms as now leads me to think its 
renewal will not meet with your diaapprovaL I am, 
howevet, well aware that to accomplish the success 
of a movement of this kind, something more is 
required than your assistance alone, and that this 
success will not be ensured unless the whole of 
those interested in its attainmenf— the articled clerics 
—contribute to it by their combined oo-operatiQa 
and support; with this end befiire me, I have 
thought your columns the best means of bringing 
the subject forward, in order by so doing, if possible, 
to arouse them to an immediate effort to obtain, 
what appears to me, this really usefbl and desirable 
boon. I will not occupy your space by pointing out 
the many advantages which would accrue to the 
articled derk fh>m such a system, nor resort to any 
correlative observations to shew its practical use 
and importance to him, for these I consider are 
self-evident and lieed no comment of mine to make 
them more apparent, but would endeavour ,tp cany 
out the object, I have in view, by calling upon all 
my fellow articled clerks to come forward at once, 
and with a spontaneity of feeling that will, if pro- 
perly directed, prove irresistible, unite their efforts 
and petition the legislature to grant them this boon. 
I cannot, myself, imagine much opposition to exist 
against it, and I do think that if we were to go 
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heartily to work we Bhonld soon achieve our desires. 
I would, of course, let the consent of the solicitor 
with whom the clerk is articled he necessary to his 
appearance. There is" a fbrm of petition to the 
Hooses of Lords and Commons on this same subject, 
adopted 'uj the articled clerks of Manchester, in the 
Law Students' Magasme for May, 1852, just suited 
to the circumstances, aud I think the general use of 
it by all the articled clerks in the Kingdom would 
effect the object intended. I fear it is too late to 
think of haying a clause inserted in the Lord 
Chancellor's ** County Courts Act Amendment 
Bill," now before the House of Lords? 

SruDioens. 

P.S. Should the moTement be generally acceptable 
I shall be very glad to co-operate with any of my 
fellow students in endeavouring to carry it out, and 
fer this purpose, if necessary, perhaps you wiU 
kindly fhmish my name and address. 



ANSWEBS TO MOOT POINTS. 



No. 64. — lAmUation on Failure of Issue (ante^ p. 276). 
In answer to <* A Subscriber " (p. 276), I beg to 
refer him to the case of Pells v. Brown (Cro. Jac. 
590), in which I think he will find his questioi 
answered. There a testator devised to his son C. 
and his heirs for ever, but if he died without issue 
Uving, the^ B. was to hold those lands to him and 
his heirs for ever ; it waa determined that C. took an 
estate mjke sm^^ and that the limitation over to 
B. was good by way of executory devite. This case 
waa decided previous to the 1 Vic. c. 26 (see also 
Hanbmry v. Coekerell, 1 Boll. Abr. 885 ; Porter t. 
Bradley, 8 T. B. 148 ; Sheers v. Jefiery, 7 T. Be^. 
589 ; Hughes Prac. of Sales of Beal Prop. 2nd edit., 
voL 1, p. 815). 

A COKBTAMT BXADSB. 

Ho. 69.— i>et;tM *^ my Possessions ** (ante zlii). 

Tnu is a case in which cpnsiderable doubt is 
iuTolyed. I cannot find a decision directly in point. 
Where a testator commenced his will as follows : — 
»* As touching my worldly property, I give, devise, 
ind dispose of the same in manner following ;'^ and 
liter various bequests and devises, concluded — ^*A11 
the rest of my worldly goods, bonds, notes, book 
debts, and ready money, and everything else I die 
possessed of^ Tgive to my son George :" it was held 
that m^der the words in italics, coupled with the in- 
troductory^clause in the will, George took a fee in 
lands of the testator not spedfically devised (Wilce 
T. Wflce, 7 Bingham, 664). 

In the constmetion of wills the intention of the 
testator, and whether such intention has been carried 



into efi^ect, are the principal points considered by the 
court In the case above cited it will be observed, 
that by the preamble of the will it was testator^s in- 
tention to dispose of all his property, and that the 
words in italics were held sufficient to carry that 
intention into effect. I think the same arguments 
will apply to the case mooted ; for it is very evident 
that A. B. contemplated disposing of aU he had in 
the world, and I should contend that as he had pre- 
viously bequeathed the whoU of his personal estate, 
he intended the words together with aU other my pos^ 
sessions to apply to his real estate, and that they 
would accordingly be held sufficient to pass it. 

Fkbd. Smith. 

No. 69.— i>et;tM " my Possessions " (ante^ p. zlii). 

I am of opmion that the testator's real estate 
passed to his wife absolutely. He gives the whole 
of his personal estate to her, adding, ** together with 
all other my possessions.*' Though untechnical, the 
words are most comprehensive; and if the words 
"aU my concerns" (Ca. Temp. Talb. 286), "all I 
am worth" (1 Bro. C. C. 437), "aU my worldly 
substance " (Cowp. 806), " everytiiing else I die pos- 
sessed of" (Wilce V. Wilce, 7 Bing. 664 ; Warner v. 
Warner, 15 Jur. 141), have been held to pass real 
estate, I cannot entertain a doubt about the effect of 
the words in the above will. I can see no essential 
difference between them. Besides, the expression 
" all other my possessions " following the bequest of 
the whole of his personal estate, can only apply to 
his real property. I alao think the concurrence of 
the heir in the conyeyance. unnecessary, but if he is 
willing without consideration to concur, of course it 
will be desirable to preclude the possibiHty of any 
question. 

WnuAM Emslbt, Jun. (Leeds). 

No. 69.— Dsriw— "JMy Possessions'' (ante, p. xlii). 

On a carefiil consideration of the construction to 
be put upon this devise, I thmk the intention of the 
testator to be clear— that the words " together with 
all other my possessions" should pass his entire 
interest to his wife. The following cases containing 
expressions very much resembling the present have 
been a^udged to pass the fee — ^viz., ^* all my con- 
cerns" (Ca. Temp. Talb. 286), ''all I am worth" 
(1 Bro. C. C. 487), "all 'my worldly substance" 
(Cowp. 806), '' everythmg else I die possessed of" 
(WOce T. Wilce, 7 Bing. 664; Davenport v. Col- 
huan, 9 Mee. and Wei. 481). 

The cases I have dted seem so exactly m pomt, 
that I am decidedly of opinion the olgection taken ia 
invalid, and cannot, be insisted upon. Any of these 
expressions, or others of a similar import, coupled 
with introductory words expressing intention to pass 
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All worldly property, have been held to pass the fee. 
In the present case I think the intention to be qnite 
clear, for what else can the words ** together with 
<i// other my possessions " be construed to mean ? 

J. G*. B. Edwik. 

No. 69.— DfvtM— " if^ AsseMtofif" {ante, p. xlli.). 

It'is a rule of law that the hcsir shall not be 
disinherited, unless there be some adequate expres- 
sions in the will sufficiently powerful to accomplish 
the same, as the heir-at-law has a title and will have 
one till it can be shewn that it has been defeated. 
.Here the testator gave and bequeathed *^the whole 
of his personal estate together with all other his 
possessions '* unto his wife — now, it appears to me, 
that the word '* possessions " is governed by the 
rule of law, that general words shall be sutrject to 
the words naming particular effects which precede 
them so that it is a word ^U9dem generii, and the 
rather so as the word '* possession ** has been held 
to refer more to personal than real estate (Wilkinson 
V. Merryland, 1 Eq. Abmt 178, pi. 19), and as it is 
preceeded by the word '^bequeath," which also 
refers only to personal estate so that the heir's estate 
is not defeated. In Doe dem., Haw v. Earles (15 
Mee. and W. 450), a case somewhat in point, a 
testator disposed of his estate as follows :— ** All my 
household goods, Hve stock, fiimiture, plate, wearing 
apparely and other effects^ at this time in my poseemon^ 
or that hereafter may become my property unto my 
wife. But if my wife alter my decease marry, her 
second husband shall have no claim, that is, to eeU 
or dispoee of any part of the property^ which ie now, 
or may he herea/Ur in my poeaemon.^ lliis is a 
much stronger case than the one mentioned in the 
moot point, inasmueh as not only the word posses- 
siou, but also the words '^effects and property ** 
appeared, which words have been many times decided 
to pass real estate (vide also Saunderson v. Dobson, 
16 Law J., K. 8. Ex. 249). Certainly there has 
been a case where a devise ^^ of the residue of what 
the testator shoM die ponteseed of, or in expectancy 
of what nature or kind soever '* has been held to 
pass real esUte (Cook v. Farrand, 7 Taunt. l22), 
but there the position of, and the foregoing and 
following words clearly intimate and support the 
idea that real estate was intended to pass. And, I 
am of opinion, that had the testator given his wife 
the estate in the following words, *'I give and 
bequeath all my possessions, and the whole of my 
personal estate" she would have taken the real 
property in fee, as several words have been held to 
pass real estate when they have preceded certain 
words which they would not have done, had they 
been subsequent to them as ^^property, goods and 
chattels" (in Doe d., Wall v. Langlands, 14 East, 



870), and '' estale, goods and chattels,*' Qa Tunewell 
▼. Perkins, 2 Atk. 102). 

I apprehend, therefore, that die wife does not 
take the real estate under the words, ^together 
with all other my possessions." 

A. H. MoBTOM (Louth). 

Ko, 70.-— Variation of (he Habendum from the Tee- 
tatum in a Deed (anie^ p. xlii). 

I am of opinion that the assignment executed in 
this case does not create a jmnt tenancy between the 
legatees, the invariable nde at law being that when 
lands are conveyed to two or more persons, without 
any modifying or diefunctioe words, they take as joint 
tenants (Wat. Prin. Conv. 158)/ 

I cannot quite agree with the mooter of the ques- 
tion that the assignment was altogeth^ unnecesaaxy, 
because, although a testator bequeaths his personal 
estate either specifically or as part of the residue, yet 
the legal interest in the whole is vested in the 
executor by operation ol law. However, in equity 
the executor takes the personal estate in the nature 
of a trustee in relation to such persons as have any 
daim on it. But nothmg passes to the legatee, nor 
can a legatee take anything bequeathed to him witii- 
out the executor's assent, either express or implied 
(Byth. Conv. vol. 2, 640). 

But assent is only a perfecting act, fi>r it is the will 
of the testator which gives the interest to the legatect 
and therefore the law does not require any exact 
form in which it is to be made. Hence any expres- 
sion or act done by the executor, which shows his 
concurrence or agreement to the thing bequeiithed, 
will amount to an assent (4 Bac Abr. and Will. ed. 
444, Legacies (L) ; Noel v. Robinson, 1 Yem. 94). 

I cannot, however, see how the assignment can 
have any other effect than that of confirming the 
bequests of the testator. The testatum is perfectly 
consutent with the terms of the will, inasmuch as it 
states that *^the said G., in accordance wiA Ae 
bequeeti in (he eaidwUleontainedy^ and the habendum 
gives to each legatee separately his own house, 
perhaps rather a verbose mode of limiting the pro- 
perty, but certainly importing nothing that eould 
possibly be construed a joint estate. 

For these reasons I think the effect of the assign- 
ment can only be treated as a mere ossatl to the 
legatees jointiy on the part of the executor that the 
property being personalty, and therefore the primary 
fond for the payment of debts, is free from all 
liability in that respect. J. G.' B. Edwix . 

No. 10.— 'Variation of the Habendum from ihe 
Teetatum in a deed (ante^ p. xlii.). 

The whole of the testator's personal estate 
devolves upon his executor who is liable to creditors 
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for the Mtif&etion of their demandt to the extent 
of the whole estate, and therefore, as a proteetion 
to the executor, it i^. neeeaaary that the legatee of 
every gift of chattels, whether real or personal . 
ahonld obtain his consent before he can take a tjil^ 
to them. This assent may be either express, or 
implied from indirect expressions in particular acta. 
But this requirement of his assent does not empower 
the executor to change the estate of the legatees, 
he haying but a mere right to confirm estates given 
by testator, therefore, in this case the deed is void 
as to the cqMerring of the estate, and the legatees 
take under the will severally, having different 
divided freeholds, yet under the principle that evexy 
detd shall be most strongly taken against the 
grantor, and the executors assent has been given 
thereby they cannot tevoke it. Now supposing the 
executors to have had a right to vary the estate — 
the habendum would have been void, and they 
would have taken as joint tenants, for if a man lease 
twentjr acres to two— habendum— ten acres to one, 
and ten acres to the other, the habendum is void^ 
as it makes an express division of the acres which 
is inconsistent with the undivided possessbn limited 
by the premises, yet it is otherwise where a manor 
is leased to two, habendum one moie^ to the one, 
and the other moiety to the other, as they are 
sozed pro indivito as tenants In common. 1 am, 
therefore, of opinion that the legatees take their 
estates severally, and not as joint tenants. 

A. H. MoRTOK (Lputh). 

Ko. 70. VanatMh oj ike Hdbendumfnm the 
Testahtm in a deed (ante, p. xlii). 

The proper office of the premises seems to be to 
name the grantor and grantee and the certainty of 
the thing granted; while that of the habendum is to 
limit the estate, which the grantee is to take in the 
thing granted : and this distinction seems to have a 
practical application, as the means of determining 
the estate to be taken by the grantee, or in cases <^ 
doubt as to the intention of the grantor. In Bur- 
ton's Compendium it is laid down **that if there be 
two repugnaiit or contradictory limitations, that 
which is. more for the advantage of the grantee shall 
prevail, but if they be reconcileable though dissimilar 
(as if the estate be given in the premises to the 
* grantee and his heirs, but in the habendum to him 
and the heirs of his body), it seems that the habendum 
(whose office it u to limit the estate) will explain or 
control, what came before (see Burton's "Com- 
pendium," pp. 176 and 176). 

Now in the present case there is no such repug- 
nancy. The limitation in the premises is not 
expressly to the grantees as joint tenants, but merely 
in such general terms, as Will raise a joint tenancy 



by im|»lieation of law, and, therefore, quite susceptible 
of forther explanation in the - habendum. The 
analogy to the example given in the second proposi- 
tion (above quoted from Burton, p. 176) seems 
complete, and I therefore think the legatees take in 
aeveraltjr. A. L. Tbotman. 

No. 70.T— Fariafiofi of Ae Habendum from the Tee- 
tatum m a Deed (ante^ p. xlii.). 

K in a deed there be two clauses so totally 
repugnant to each other, that they cannot stand 
together, the first shall be received and the latter 
r^ected. Thus the H^^atees would take jointly, 
and must all join in a sale (Stephen, vol. 3, p. 474, 
and the case there cited). 

J. S. B. (Hadleigh). 

No. 70.— Farta/«m of the Habendum-from the Tes- 
tatum m a Deed (ante, p. xlii.). 
I am of opinion; that, each of the legatees takes ai 
interest in the entirety of the messuages conveyed 
to them by the deed of assignment, and that the 
concurrence of all the legatees is necessary to sell 
any part of the property. In the case of Goodtitle 
V. Gibbs (5 B. and C. 709), Lord C. J. Abbott 
decided that if an habendum foHow which is repug- 
nant to the premises or oontrairy to the rules of law, 
and incapable of a * construction consistent with 
either, the habendum shall be r^ected, and the deed 
stand good on the premises. W. M Amur at t 

- No. 70. — Habendum and Testatum varying 
(ante^ p. xlii). 
In this case, I think the fcirm of the deed of 
assignment b of littie consequence, as the legatees 
would take theur several houses under the will ; and 
the assignment will be simply (and efiectiially 
likewise) of use, to shew the assent of the executor 
to the bequest, which is really the only material 
point in the matter. As to what is i sufficient to 
constitute an assent (see 'l^^lliams on Executors, 
Part S, Book 8, ch. 4, sec. 8). 

J. B. A. (Liverpool). 

* No. 70.— FarioKofi of the Habendum from the 
Testatum in a Deed (ante^ p. xlii). 

The bequests in the will are sufficient to pass the 
respective messuages to each person named, without 
any assignment or confirmation by the executor, 
therefore, the assignment was unnecessary, and as 
the' executor had no estate in him to assign, is void ; 
"the rights of the interested parties still rest under 
the will. But, assuming the assignment to have 
been necessary and effectual, the general rule as to 
the construction of deeds where the clauses are 
repugnant to each other, would apply, under which 
the testatum would prevail, although it might 
annihilate the habendum, except i| could be brouj;fat 
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within the rule laid down in Earl of Deiby t« 
TtL:O^T, 1 East .602, and other eases beining on the 
point, otherwise, the sereral interested parties take 
jomUy^ and consequently nrast be parties to a sale of 
the whole property. J. G. H. 

No. 7l,-^Regi9Ur€d Jmlgmenis (ante, p. alii). 

The act 18 Vic. c. 15, s. 1, answers this question. 
If any ftirther authority is required, Lord St 
Leonards in his (Concise ** Vendors and Purdue 
sers/* p. 896), says : '' the act of 1 ft 2 Vic. e. 110, 
appfies in all its present proriaons, to judgments in 
the counties ^wlatine of Lancaster and Durham, 
and a separate register for each county is established 
by the act; but, neither the 2 Vie. c 11, nor the 
8 & 4 Vic. c. 82, applies to such judgments, they, 
therefore, do not require to be re*v«gistered to bind 
purchasers, tmd Ae $eardk Aauld he/ar twenty years. 
The latter observation is now incorrect, the matter 
haying been altered by the 8rd sec. of the 18 Vie. 
c 15. J. R. A. (Liverpool). 

No. 72. — Devue-'LimUationaverind^tiUJff 
Iteue — Canetruction (ante, p. xlii). 

This is a simple question of construction. To 
what antecedent are the words ** in deiknlt of issue ** 
to be referred ; and I think, that a single glance at 
the devise in question (without regard had to any 
rule of construction or analogous ease) would find 
such antecedent in ^* all and every the ckUdorehUdren 
of the body of E.*^, and not in ^their heirs.'^ The 
devise to the cluld or children /^rtm^/acic carries the 
fee, and the subsequent words ^* tn defatUt ofiesue '* 
refer to such children and not to their heirs. The 
case however of Reu ▼. Marquis of Stafford is strictly 
in point. Here the devise was to testator^s daughter 
for life, remainder to granddaughter for life, re- 
mainder to trustees to preserve contingent remain- 
ders, remainder to the use of a power of appointment 
(which was decided to amount to a power in the 
granddaughter to appoint among her issue in fee, and 
which power was not exercised) remainder, in default 
of appointment, to the use of ^^ all and every the child 
or children of granddanghter and (heir heirs as tenants 
in common** and in.de&ult (^such issue, over. It 
is sufficient to say, that Lord Ellenborough expressly 
decided (in terms quite capable of embracing the 
present case) that the words " in default of such issue " 
must refer to the children of granddaughter, and not 
to their heirs, and that such children took an estate 
in fee; and a similar estate will be taken by the 
children of £. (the objects of the devise under con- 
sideration). 

N. B.— No doubt, under certain circumstances the 
words ^* in default of such issue ** appearing in a will 
dated before Ihe late Will Act may import an indefi- 
nite fidlure of issue ; e. g, suppose the devise to have 



been to the children by name A. B. C. and D. and 
their heirs as tenants in common, and in defkolt of 
such issue, over; here the word ^' usue ** mustreikr 
to the heirs, if it has any meaning al all, and there- 
fore import an indefinite fiulnre of issue and A. B. 
C. and D. would be tenants in common in taiL 

A. L. TBoiMAir. 
No. 72^^jDmfe----Z4iRtto<iofi over in DefauU of Issue 
Canstruetian (ante, p. xlii). 

After modi consideration and deliberation of this 
deviae, I am clearly of opinion that the two children 
of £. take an estate in fee simple, and not in fee tifl. 
The words relied on by Mr. Smith, ^^and in defimlt 
of such issue,*' do not, in my opinion, curtail, but 
are merely used by the testator as indicative of what 
he meana— that ia, he first of all points out who the 
devisees are to be, and then limits the estate to those 
devisees m fee, and then he goesjon to say, that if 
those devisees whom he has pointed out should fiul, 
4hen the estate should go to some one else. 

This is the only view that can be taken of the ease 
at all consistent with the rule of law, that a smaller 
estate cannot be limited on a larger estate to the 
same person, a rule which, if the query mooted by 
Mr. Smith were correct, would be entirely subverted. 

J. 6. B. EDvnN. 
No. 72. — i>cvwe D^auU of Issue Came, p. xlii). 

I think, that in the case piit, the children of E. 
would take an estate in feie-simple (see Doedem 
Crew y.^Lucraft, 8 Bingham, 891) ; idiich was an 
action of ejectment, the plaintiff claiming as heir-at- 
law of the daughter of a testator, whose will rsn 
thus: ^should I depart this life without leaving 
issue, then I give and devise the said hereditaments 
to N. L.,** and the defendant claiming under that 
devise. The testator*s daughter died under age. 
Lord C. J. Tindal, in delivering judgment, said : I 
can only give the words their natural effect, that the 
estate is only to go over if the testator should die 
without leaving issue, and as that has not happened 
our judgment must be for the plaintiff. 

J. R. A. (liverpool). 
No. 7S.— Landlord and Tenani^Notice to Tenant to 
q^ part of Premises Demised (ante^ p. x^). 

'the notice given by A. to B. to quit one of the 
six allotments is I think bad. It would, I think, be 
otherwise if in the demise, each allotment had been 
specifically named as well as the. rent of each. 

S. R. 

No. 7S,— Landlord and Tenant—Notice toQmt 

(ante, p.> xliL). 
A notice to quit a part only of premises leased 
together is bod (vide Woodfidl*s Landlord and 

Tenant, 3rd edit., p. 247). 

J. R. A. (Liverpool). 
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Kd. IS.^LwuUard amd Tenant-^NoHee to Taiani 
, io quit part ofPremiaes demued (ante, p. xlii.). 
Tlie notice is inTilid (Doe. ▼. Archer, 14 East, 

245 ; Doe ▼. Chureh, 3 Camb. 71). J. J. 

No. 74. — Married Waman—AckHowUdgmeiHt 

(mie^ p. zlii.). 
Ab ihe leg^ ettste is in the first mortgagee, I do 
not think it wHl be necessaiy for a second acknow- 
ledgment to be made by Elizabeth. S. B. 

No. 74. — Married Woman—AckROwledgmMt 

(ante, p. xlii). 
Hie transfer in question seems not to be a transfer 
properly so called, but a transfer in the nature of a 
new mortgage, in which Elisabeth joins as a neees- 
aaiy party. Such a tra^isfer, even supposing no 
finther advance had been made, would haye requirsd 
her acknowledgment. But the ftct of that advuiee 
being made in the present instance, is, I think, eon- 
dusiTe ; as the mortgagor of course charges the 
equity of redemption with the payment of the ibrther 
sum and interest in addition to that already due; and 
thus divests herself of an interest in the mivtgaged 
premises within the mmtanng of the statute. I think, 
thexcfiire, that an acknowledgment is. indispensable. 

A. L. TRomAV. 

No. l^.-^Married Wamam'-AclmowledgmaU 
(ante, p. zlii.). 

If Eliabeth does nothing more than merely 
^MMent to and concur in the transfer, I think 
another « acknowledgment will not be necessary, 
Oidinaifly, in transfer of mortgages the mortgagor 
V made to grant, eonyey, and confirm, and if 
Eiiabcth joins in this way, I oonceiye she must 
MkaowMge, otherwise her grant and conyeyanee 
win ]ia(ve no effect (see sec. 77 of 8 & 4 Wm. 4, c 
74, and the interpretation danse of that act). 

J. B. A. (liyerpool). 
No. 74.— Afarried Womai^^AekiiawUdffments 
(ante, p. xlii.). 

I infer, of course, that Elisabeth was married 
9n or before the 1st of January, 1884, and that the 
question relates to her dower, and that the property 
b not her own, therefore if the first mortgage was 
in fee, the second mortgage with farther adyanoes 
would not reqaire her being a party thereto, 
because her legal interest was gone by virtue of the 
first deed and dower did not altadi to equities </ 
redemption (Dixon y. Laville, 1 B. C. G. 825), except 
where the mortgage was for a term, yet even in the 
latter case E. would gain nothing- in the event of 
her recovering beyond the costs of the action, 
because execution would be stayed during the term 
(Maandrell y. ManndreU, 10 Yes. 246). If the 
IHop e rty be E.'s own, the second mortgage should 
be acknowledged by her. J. J. 



No. 78.— CWtN^oi^ Bemainder$ (ante, p. xliM.). 

Tliere seems to be some misprint in this ques- 
tion. Jf at the death of A., children of G. were in 
existence, the remainders would have vested on 
their Inrth, and would on A.*s death come into 
possession. K on the contrary, A. died before G. 
has any issue bom or in venire ed mere the re- 
mainder being still contingent finis, and the estate 
will revert to the grantor* 

Periiaps, however, the qoestion wiQ be corrected 
in your next J. B. A. (Liverpool). 

No. 7S.^C(mtmgeni Bemaindere (ante, p. xliii). 

As the statute 7 & 8 Vic. c. 106, s. 8, does not 
provide for the case of the death of the particdar 
tenant, the issue of G. are barred, and the estate 
reverts to the grantor. Fud. Smtcb. 

No. 79.--KW— £iMalMS-il<ksip<Jba (oiH^. P* zliii). 

Apart firom the questmn of ademption, it would be 
too precipitate to adopt the course sugipested by the 
mooter of jthis question. To pronounce the impos- 
sibili^ of A. never recovering his senses, or that a 
return of ludd intervals may never happen, is, I 
think, to say the least, going too fiur, and exceeding 
the bounds of human possibffily, as well as stampng 
the medical advisers with an infidlibili^ which 
woold not be just to attach to them, finr if, providen- 
tially, A:'s reason should at any time return, it 
woold be perfectly competent finr him to revoke the 
present will altogether, and make a flreah one diflerent 
in every reqwct. In that case the property would 
not then belong to ihe present parties at all. How 
then can they constitute themselves the owners of 
that which does. not belong to them? Itmustbe 
remembered that the will can only speak from A.*s 
deoA, and I am at a loss to comprehend how any 
portion of his property can in any manner be dealt 
with until that event actually happens. 

J. G. B. Edwik. 

No. 80.— TViMMcy— Anoliy Ciliiiiiiwff (cnile, p. xlfiL). 
If A. will not remedy the nuisance after being 
applied to, I think B. can give up his tenancy, and 
he will not be liable for rent for the period between 
the time of the commencement of the nuisance and 
his quitting (see Woodfell's Landlord and Tenant, 
also Gowie y. Goodwin, 9 Gar. and Pay. 878; 
GoUms y. Barrows, 1 Mood, and Bob. 112). 

8. B. 

No. 81.-nSbTM9e 0/ Notke to Qnit (ante^ p. xliv.). 
I thmk th^ service of the notice to quit the 
Orchard, on Z.'s wife in the Turnpike Boad, is not 
sufficient service, but it would have been so ^ ndien 
she received the notice, she had been m her 
husband's dwellittg-house, or in the Orchard. 

6. B. 



416 



THE L4W CHRONICLE. 



[JuHX 2, 1856. 



inthin the rule laid down in Earl of Derby ▼. 
Ttkjjior, 1 East .{K)2, and other eases beinring on the 
point, otherwise, the sereral faiterested parties take 
joinihfy and consequently mnst be parties to a sale of 
the whole property. J. G. H. 

No. 71. — Regigiertd Judgmenfg (ante^ ^, j^y 
Hie act 18 Yic. c. 15, s. 1, answers this question. 
If any further authority is required, Lord St. 
Leonards in his (Concise ^'Yendors and Pmcha^ 
sers/» p. 896), says : '• the act of 1 & S Yic. e. 110, 
appfies in all its present proyisions, to judgments in 
the counties jpalatine of Lancaster and Durham, 
and a separate register for each county is established 
by the act; but, neither the 2 Vie. c. 11, nor the 
8 & 4 Vic. c 82, applies to such judgments, they, 
therefore, do not require to be re*registered to bind 
purchasers, and the search tkauld befvr twenty yean. 
The latter observation is now incorrect, the matter 
haying been altered by the 8id sec. of the 18 Yic 
G. 15. J. R. A. (Liverpool). 

No. 72« — Devwe-^IAmlailkm over ta drfauUhf 
Issue — Construction (ante^ p. xlli)». 

This is a simple question of construction. To 
what antecedent are the words *' in delkult of issue ^ 
to be referred ; and I think, that a single glance at 
the dcTise in question (without regard had to any 
rule of construction or analogoos cose) would find 
such antecedent in '•^all and every thechUdorckiidren 
of the body of E.^ and not in ^their heirs." The 
devise to the child or children primd facie carries the 
fee, and the subsequent words '* m default of issue *' 
refer to such children and not to their heirs. The 
case however of Reu v. Marquis of Stafford is strictly 
in point. Here the devise was to testator's daughter 
for life, remainder to granddaughter for life, re- 
mainder to trustees to preserve contingent remain- 
ders, remainder to the use of a power of appointment 
(which was decided to amount to a power in the 
granddaughter to appoint among her issue in fee, and 
which power was not exercised) remainder, in de&ult 
of appointment, to the use of ^* aU and every the child 
or children of granddaughter and their heirs as tenants 
in common '^ and in .d^ult of such issue, over. It 
is sniBcient to say, that Lord Ellenborough expressly 
decided (in terms quite capable of embracing the 
present case) that the words ^* in dtfauU of such issue '* 
must refer to the children of granddaughter, and not 
to their heirs, and that such children took an estate 
in fee; and a similar estate will be tak^i by the 
children of £. (the objects of the devise under con- 
sideration). 

N. B.— No doubt, under certain circumstances the 
words ^^ in default of such issue " appearing in a will 
dated before the late Will Act may import an indefi- 
nite falLure of issue ; e. g» suppose the devise to have 



been to the children by name A. B. C. and D. and 
their heirs as tenants in eonunon, and in defimh of 
such issue, over; here the word ^*utice*' must refer 
to the heirs, if it has any meaning at all, and there- 
fore import an indefinite failure of issue and A. B. 
C. and D. would be tenants in common in taiL 

A. L. TnaniAH. 
No. 72.~Dmfe— ZtmOatibn over in DefauU of Issue 
Construetimk (aafe, p. xlii). 

After modi consideration and deliberation of this 
devise, I am clearly of opinion that the two children 
of E. take an estate in fee simple, and not in fee tail. 
The words relied on by Mr. Smith, ''and in default 
cf such issue,'* do not, in my opinion, curtaQ, but 
are merely used by the testator as mdicative of what 
be mea n s that is, he first of all points out who the 
devisees are to be, and then limits the estate to those 
devisees Uk fee, and then he goes^on to say, that if 
those devisees whom he has pointed out should fiul, 
rthen the estate should go to some one else. 

This is the only view that can be taken of the case 
at all consistent with the rule of law, that a smaller 
estate cannot be limited on a laiger estate to the 
same person, a rule which, if the query mooted by 
Mr. Smith were correct, would be entirely subverted. 

J. G. B. Edwin. 
No. 72.— I>(StfM« i>0/aM2e a//«nM (ofOe, p. xlii). 

I think, that in the case ptit, the children of E. 
would take an estate in fee-simple (see Doe dem 
Crew v.^Lucraft, 8 Bingham, 391) ; which was an 
action of ejectment, the plaintiff claiming as heir-at- 
law of the daughter of a testator^ whose will ran 
thus: '^^ should I depart this life without leaving 
issue, then I give flnd devise the said hereditaments 
to N. L.," and the defendant claiming under that 
devise. The testator's daughter died under age. 
Lord C. J. Tindal, in delivering judgment, said : I 
can only give the words their natural effect, that the 
estate is only to go over if the testator should die 
without leaving issue, and as that has not happened 
our judgment must be for the plaintiff. 

J. R. A. (Liverpool). 
No. IS.—Landhrd and Tenant-^Notice to Tenant to 
q^ part of Premises Demised (ante, p. xKi.). 

The notice given by A. to B. to quit one of the 
six allotments is I think bad. It would, I think, be 
otherwise if in the demise, each allotment had been 
specifically named as well as the. rent of each. 

S. R. 

No. 7S.— Landlord and Teuant^Nbtice to- Quit 

(ante, p. xlii.). 
A notice to quit a part only of premises leased 
together is bod (vide WoodfiA's Landlord and 

Tenant, 8rd edit., p. 247). 

J. R. A. (Liverpool). 



Juxm 2, 1956.] 



TUB LAW GHBOmCLX. 



417 



Kt». 73.— loaArtf amd Teanf— JMot li 
, te fmifort ofPrfwdmt demued (mOc, p. zliL). 
The noliee m invriid (I>m. t. Aidicr, 14 

2i5 ; Doe T. Ckanh, S CmdIi. 71). J. J. 

No. 71.— Married Wtmam ArHotrlmlgmmH 
(oalc, p. xKL). 
A« tlie kgalcMte]ii]i^fintiiiortg^oe,Ido 
not tiunk it will be necevvf inr a ■eeond ocknow* 
ledgmc&t to be made bj EUabeth. 8. R. 

No. 74.— Iforriftf Wamam—ArHotrlmlgmmH 
(oale, p. idii). 
The tnmfer in qoeetioQ teens not to beft tmnfer 
pn^erlj to called, bat a tranifer In tbe nature of a 
new mortgage^ in which EUabeth joina as a neeea- 
aaiy party, finch a tfadafer, CTcn iopporing no 
farther advance had been made, would hare reqoirid 
her acknowledgment Bat the fiwt of that adnmce 
bei^g made in the preaent instance, is, I think, eon- 
dnsive ; as the mortgagor of coarse charges the 
eqoitj of redemption with the payment of the ftirther 
sum and interest in addition to that already dae; and 
thos divesU herself of an interest in the mortgaged 
premises withm the meanmg of the statute. I think, 
therefore, that an acknowledgment is. indispensable. 

A. L. Tiuynujr. 

No. 74.— Ifarrierf W&mat^^AeknowUdgmaU 
(amU, p. zlii.). 
If Eliaabeth does nothing more than merely 
to and concur in the transfer, I think 
■acknowledgment will not be necessary. 
Ordinarfly, in transfer of mortgages the mortgagor 
la made to grant, conTcy, and confirm, and if 
Efiaabeth joins in this way, I conceiTe she most 
• e tam ii M l gC f otherwise her grant and conTeyanee 
win hsre no effect (see sec. 77 of 8 It 4 Wm. 4, c 
^ and the interpretation danse of that act). 

J. B. A. (lirerpool). 

No. 74.— jMofTMtf Wmmm—AcbwwUdgmenU 
{ante, p. xlii.). 
I mfer, of course, that Elisabeth was married 
qn or befixre the 1st of January, 1884, and that the 
queation relates to her dower, end that the property 
is not her own, therefixre if the first mortgage was 
in fee, the second mortgage with further adTances 
would not reqpiire her being a party thereto, 
because her Itgtl interest was gone by Tirtne of the 
first deed and dower did not attach to equities nf 
redemption (Dixon T. Laville, 1 B. C. C. 826), except 
idiere the mortgage was for a term, yet eren in the 
latter case £. would gam nothing-m the CTentof 
her reeorering beyond the costs of the actioot 
because execution would be stayed during the term 
(Maandrcn t. Maundrell, 10 Yes. 246). If the 
property be £.'s own, the second mortgage should 
beaAnowlr' "^^ J.J. 



Ktt. 7a>— Ort>fr Mmm 


l*.»(«l^^dlL). 


Xkwe MMM to teMtot 


■faH^ to Ofa fH- 


aaa. ir«tte4Hitt«rA^< 


iUUM«rc. MNto 


nikiiiMH. te iMMBtea i 


i««U bwt ^tMtoi •■ 


dMir bii^ nd ««rid •■ 


▲.>» daatt «HM ito* 


1 inn ITMteeaiilr 


■■7,A.dMbdbnC 


bM aqr *■"» bora «r fa « 


M»« «« wr» te I*- 


■wider bo^ Hfll «i»li^« 


MMh,Midte«toto 


vol RTOt to te grantoiw 




Pctfaipa, bowvm, te qpt< 


ittaa nfll b» MWMtoJ 


iajmuiiut J. 


B. ▲. (Uvwpool). 


N«. 78.— AHiijiiir nmm 


M»»(«lr,^xliii). 


Am tiw ttatiite 7ft8Yie.«.106,i.8,d«WMk 



pnmde fbr the case of the death of the partkukr 
tenant, the Issue of C. are haired, and the titaii 
rcTerts to the grantor. Fbbik Skits. 

No. n.^ma^Lmnafk^A^kKi^dkm (wU, ^ iM). 
Apart fWHu the qmtion of'adamptioa, it wmld be 
too predpitale to adopt the course aoggastad by the 
mooter of jtbls question. To pronounce the impos- 
sibility of A. nerer lecorering his senses, or thai a 
return of indd interrab may never happen, is, I 
thmk, to say the least, going too fbr, and exeoedbg 
the bounds of human pMslbility, as well as stamping 
the medical adrisers with an hifUllhllity whieh 
would not be just to attach to them, fbr if, ptotiden- 
tiaOy, A.'s reason should at any thna return, it 
would be peribcay competent fhr him to retoke the 
present will altogether,andmakeaflresh one diflbrsnt 
hi ereiy reject. In that ease the property wouhl 
not then belong to the present parties at all. How 
then can they eonstitate themselTes the owners of 
that which does. not behmg to themt Itmustbe 
remembered that the will can only speak firom A/a 
ifaoA, end I am at a loss to comprehend l^ow any 
portion of his property can in any manner be dealt 
with until that event actually happens. 

J. O. B. Bowuv. 

No. 80.— rMaa^y— SMoly CAtsmiif (mis, p. zUi.). 

If A. will not remedy the nuisance after bebg 
applied to, I think B. can give up his fenaney, and 
he will not be liable ftw rent fhr the period between 
the time of the commencement of the nuisance and 
his qnittbig (see Woodfhll's Landlord and Tenant, 
also Gowie t. Goodwin, 9 Car. and Pay. 878; 
GolUns T. Barrows, 1 Mood, and Bob. US). 

8. B. 



No. 81.— &rv<0s ^ N9iic$ to QkU (oals, p. xUt.). 
I thfaik thtf serrice of the uoHee to quit the 
Orchard, on Z.*s wifb hi the Tunpike Boad, Is npi 
suAe&ent senrice, but it would hare been so If, when 
she reeeiTcd the noHee, the had been hi her 
husband's dweUing-houis, or hi the Orebard* 

6. B. 
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within the rule laid down in Earl of Derby ▼. 
TtLpoTj 1 East .602, and Other caaea beining on the 
point, otherwise, the several hiterested parties take 
jomthf^ and consequently mnst be parties to a sale of 
the whole property. J. G. H. 

No. 71.^Regisiered Judgments (anU^ p. ilii). 

The act 18 Yic. c. 15, s. 1, answers this qneStion. 
If any further authority is required, Loid St. 
Leonards in his (Concise *^ Vendors and Purcha- 
sers/' p. 896), says : '« the act of 1 ft 2 Yic. c. 110, 
applies in all its present provisions, to judgments in 
the counties ^wlatine of Lancaster and Durham, 
and a separate register for each county is established 
by the act; but, neitiier the 2 Vie. c 11, nor the 
8 & 4 Yic. e. 82, applies to such judgments, they, 
therefore, do not require to be re-registered to bind 
purchasers, and the search skould hefvr twenty years. 
The latter observation is now incorrect, the matter 
having been altered by the 8id sec. of the 18 Yic 
c 15. J. R. A. (Liverpool). 

No. 72, — Demte-^LimilailMn over in drfauUhf 
Issue — Conetruction (ante^ p. xlii)^ 

This is a simple question of construction. To 
what antecedent are the words '' in delkult of issue ^ 
to be referred ; and I think, that a single glance at 
the devise in question (without regard had to any 
rule of construction or analogous case) would find 
such antecedent in '* all and every the child or children 
of the body of E.*^, and not in ^^eir heirs.*^ The 
devise to the child or children />rim4>^ct6 carries the 
fee, and the subsequent words ^* in defatdt of issue " 
refer to such children and not to their heirs. The 
case however of Reu v. Marquis of Stafford is strictly 
in point. Here the devise was to testator^s daughter 
for life, remainder to granddaughter for life, re- 
mainder to trustees to preserve contingent remain- 
ders, remainder to the use of a power of appointment 
(which was decided to amoimt to a power in the 
granddaughter to appoint among her issue in fee, and 
which power was not exercised) remainder, in default 
of appointment, to the use of ** aU and every the child 
or children of granddaughter and their heirs as tenants 
in common " and in .de&ult of such issue, over. It 
is sufficient to say, that Lord EUenborough expressly 
decided (in terms quite capable of embracing the 
present case) that the words ** ta default of such issue *^ 
must refer to the children of granddaughter, and not 
to their heirs, and that such children took an estate 
in fee; and a similar estate will be taken by the 
children of £. (the objects of the devise under con- 
sideration). 

N. B. — No doubt, under certain circumstances the 
words ^^ in default of such issue " appearing in a will 
dated before the late Will Act may import an indefi- 
nite failure of issue ; e. g. suppose the devise to have 



been to the children by name A. B. C. and D. and 
their heirs as tenants in eonunon, and in defimlt of 
such issue, over; here the word ^^utice** must refer 
to the heirs, if it has any meaning at all, and there- 
fore import an indefinite feilure of issue and A. B. 
C. and D. would be tenants in ecHnmon in tsiL 

A. L. Tboiman. 
"No, l^^^Devise— Limitation aver in DefauU of Issue 
Ccnstruetien (ante, p. xlii). 

After modi consideration and deliberation of this 
devise, I am clearly of opinion that the two children 
of E. take an estate in fee simple, and not in fee tail. 
The words relied on by Mr. Smith, '^and in defimlt 
of such issue,** do not, in my opinion, curtail, but 
are merely used by the testator as indicative of what 
he meBBs— that is, he first of all pomts oat who the 
devisees are to be, and then limits the estate to those 
devisees in fee, and then he goesjon to say, that if 
those devisees whom he has pointed out should fiul, 
rthen the estate should go to some one else. 

This is the only view that can be taken of the ease 
at all omsistent with the rule of law, that a nnaller 
estate caimot be limited on a laiger estate to the 
same person, a rule which, if the query mooted by 
Mr. Smith were correct, would be entirely subverted. 

J. G. B. Edwik. 
Ko. 72.— 2>etfM« Default of luue lanU^ p. xlii). 

I think, that in the case ptit, the children of £. 
would take an estate in fee-simple (see Doe dem 
Crew V. , Lucraft, 8 Bingham, 391) ; which waa an 
action of ejectment, the plaintiif claiming as heir-at- 
law of the daughter of a testator, whose will ran 
thus: ^^ should I depart this life without leaving 
issue, then I give flnd devise the said here£taments 
to N. L.,** and the defendant claiming under that 
devise. The testator^s daughter died under age. 
Lord C. J. Tindal, in delivering judgment, said : I 
can only give the wards their natural efiect, that the 
estate is only to go over if the testator should die 
without leaving issue, and as that has not happened 
our judgment must be for the plaintiff. 

J. R. A. (Liverpool). 
No. IS.—Landlord and Tenani-^Notice to Tenant ta 
q^ part of Premises Demised (dale, p. xliL). 

The notice given by A. to B. to quit one of the 
six allotments is I think bad. It would, I think, be 
otherwise if in the demise, each allotment had been 
specifically named as well as the. rent of each. 

S. R. 

No. 73.— XancUbrd and Teuant^Nbtice to Quit 

(ante, p. xlii.). 
A notice to quit a part only of premises leased 
together is bod (vide Woodfall's Landlord and 
Tenant, Srd edit., p. 247). 

J. R. A. (Liverpool). 
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Ko. IS.^LamUard amd Tenani'—Notu:€ to Taiani 
, to qmtpart ofPremm» demued (ante, p. zlii.). 
The notiee is inTslid (Doe. y. Archer, 14 Evl, 

245 ; Doe Y. Chareh, 3 Cmb. 71). J. J. 

No. l^.-^Marned Womam^Achwwledffmaitt 

(ante^ p. zUL). 
Am the leg^ tmaJbt is in the tint mortgagee, I do 
not think it will be neeevarf for a aeeoiid acknow* 
lodgment to be made by Elisabeth. S. R. 

No. 74.— Aforrtetf Woman^AcknoHM^menti 

(ante^ p. zlii). 
The transfer in question seems not to beatransfer 
properlj so called, but a transfer m the nature of a 
neir mortgage, in which Elisabeth joins as a neees- 
aaiy party. Such a tradafer, eren supposing no 
further advance had been made, would haye reqnirad 
her acknowledgment. But the feet of that adnmce 
beu^ made in the preaent instance, is, I thmk, eon- 
dnsiye ; as the mortgagor of course charges the 
equity of redemption with the payment of the fturther 
sum and interest in addition to that ahready due; and 
thus diyesto herself of an interest in the mortgaged 
premises within the meaning of the statute. I tKinV^ 
therefore, that an acknowledgment is. indispensable. 

A. L. Trotmav . 

No. 74.— IfarrM Wmat^AekmnoUt^immt 
(oale, p. zlii.). 

If Eliabeth does notiung more than merely 
Amsent to and concur in the transfer, I think 
anotfier .acknowledgment will not be necessary. 
Ordinarily, in transfer of mortgaged the mortgagor 
Is made to grant, eonycy, and coofirm, and if 
Binbcth joins in this way, I conceiye she must 
Mfamdedge, otherwise her grant and eonTeyance 
vill ha(ve no effect (see sec. 77 of 8 Ik 4 Wm. 4, c 
^ and the interpretation danse of that act). 

J. B. A. (liyerpool). 
No. 74.— ^ofTJetf Womam--'AebMwUdgmeiUt 
(ante, p. zlii.). 

I infer, of course, that Elinbeth was married 
^ or before the 1st of January, 1884, and that the 
question relates to her dower, and that the property 
is not her own, therefore if the first mortgage was 
in fee, the second mortgage with further adyances 
would not require her being a party thereto, 
because her legal interest was gone by yirtne of the 
iirst deed and dower did not attadi to equities of 
redemptkm (Dizon T. Layille, 1 B. C. C. 8S5), ezcept 
where the mortgage was for a term, yet eren in the 
latter case £. would gain nothing* in the eyent of 
her reeoyering beyond the costs of the action, 
because execution would be stayed during the term 
(Mamidrcn y. ManndreU, 10 Yes. 246). If the 
property be £.*s own, the second mortgage should 
be acknowledged by her. J. J. 



No. 78.— GralM^cal Remamden (ante, p. zUtt.). 

There seems to be some misprint in this que*- 
Jf at the death of A., children of G. were in 
the remainders would hsve yested on 
their birth, and would on A.*s death come into 
yMsession. If on the contraiy, A. died before C. 
has any issue bom or in vetUre sd awre the re- 
■MBBder being still eontiogent ftils, and the eaftate 
will reyert to the grtmtor. 

Perhaps, howeyer, the question will be conected 
inyournezt J. B. A. (liyerpool). 

No. 78. — Contmgent Bomttindert (ante, p. zliii). 

As the statute 7 & 8 Tic e. 106, s. 8, does not 
provide for the case of the death of the particular 
tenant, the issue of G. are barred, and the estate 
reyerts to the grantor. Frzd. Smiih. 

No. 79.— IFiff— XaiMlio— il^es^ifMa (aaK, p. zliii). 
Apart from the question of ademption, it would be 
too predpitale to adopt the course suggested by the 
mooter of jKhis question. To pronounce the impos- 
sibility of A. neyer recovering his senses, or that a 
return of ludd intervab may never happen, is, I 
think, to say the least, going too for, an 
the bounds of human poasabili^, as well as i 
the medical advisers with m in&llibiH^ which 
would not be just to attach to them, for if, providen- 
tially, A:*s reason should at any time return, it 
would be perfectly competent for him to revoke the 
present will altogether, and make a fresh one different 
in every re^MCt. In that case the property would 
not then belong to the present parties at all. How 
then can they constitute themsdves the owners of 
that which does. not bdoQg to them? Itmustbe 
remembered that the wjll can only speak from A.'s 
ifaoA, and I am at a loss to comprehend hpw any 
portion of his property can in any manner be dedt 
with until that event aetnally happens. 

J. G. B. Enwnr. 

No. 80.— rcfMm^y— SMoly Chimmes (ante, p. zM.). 

If A. will not remedy the nuisance after being 
applied to, I think B. can give up his ienaney, and 
he will not be liable for rent for the period between 
the time of the commencement of the nuisance and 
his quitting (see Wood&ll's Landlord and Tenant, 
also Gowie y. Goodwin, 9 Gar. and Pay. 878; 
GoUins y. Barrows, 1 Mood, and B6b. IIS). 

8. R. 

No. Sl.^Senriee of NoOeo to Qui (ante, p. adiy.). 
I thmk thtf service of the notice to quit the 
Grehard, on Z.*s wife in the Tunq^ Bond, is not 
suAdent service, but it would have been so if, when 
die reodved the notice, she had been in her 
husband^s dwdling-hoose, or in the Grdiard. 

6. B. 
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within the rule laid down in Earl of Derby ▼. 
Taxiior, 1 East .602, and other eases beining on the 
point, otherwise, Uie seyeral interested parties take 
/onUfy, and consequently mnst be parties to a sale of 
the whole property. J. G. H. 

No. 71,^Eegisiertd Judgments (anU, p. ilii). 

The act 18 Yic. c. 15, s. 1, answers this question. 
If any fhrther authority is required, Loid St. 
Leonards in his (Concise *^ Vendors and Purcha- 
sersr" p. 896), says : '' the act of 1 & 2 Yic. c. 110, 
appfies in all its present pnmnons, to judgments in 
the counties ^wlatine of Lancaster and Durham, 
and a sqiarate register for each county is established 
by the act ; but, neither the 2 Vie. c. 11, nor the 
8 & 4 Vic. c. 82, applies to such judgments, they, 
therefore, do not require to be re-registered lo bind 
purchasers, and the search duntld be far twenty years. 
The latter observation is now incorrect, the matter 
haying been altered l>y the 8rd sec. of the 18 Yic. 
c 15. J. R. A. (liveirpool). 

No. 72« — Deinse-^Limitaikmoverinde/aitUhf 
Issue — Construc^n (anie^ p. xlii)^. 

This is a simple question of construction. To 
what antecedent are the words *^ in deftult of issue ^ 
to be referred ; and I think, that a single glance at 
the devise in question (without regard had to any 
rule of construction or analogous cose) would find 
such antecedent in ^^all and every the chUd or children 
of the body of E.^ and not in ^iheir heirs,^ The 
devise to the child or children />rim4/act6 carries the 
fee, and the subsequent words *- in default of issue ** 
refer to such children and not to their heirs. The 
case however of Reu t. Marquis of Stafford is stricUy 
in point. Here the devise was to testator^s daughter 
for life, remainder to granddaughter for life, re- 
mainder to trustees to preserve contingent remain- 
ders, remainder to the use of a power of appointment 
(which was decided to amount to a power in the 
granddaughter to appoint among her issue in fee^ and 
which power was not exercised) remainder, in default 
of appointment, to the use of " aU and every the child 
or children of granddaughter and their heirs as tenants 
in common" and in.de&ult olf such issue, over. It 
is sufficient to say, that Lord Ellenborough expressly 
decided (in terms quite capable of embracing the 
present case) that the words ^* in drfauU of such issue " 
must refer to the children of granddaughter, and not 
to their heirs, and that such children took an estate 
in fee; and a similar estate will be taken by the 
children of £. (the objects of the devise under con- 
sideration). 

N. B.^No doubt, under certain circumstances the 
words ^^ in default of such issue " appearing in a will 
dated before the late Will Act may import an indefi- 
nite fiulure of issue ; e. g, suppose the devise to have 



been to the children by name A. B. C. and D. and 
their heirs as tenants in common, and in defindt of 
such issue, over; here the word ^^tsnce'* mnst refer 
to the heirs, if it has any meaning at all, and there- 
fore import an indefinite failure of issue and A. B. 
C. and D. would be tenants in common in taiL 

A. L.TBOIMAH. 

No. 72^ — Devise — Limitatian aver in DefauU of Issue 
Ccnstruetien (ante, p. xlii). 

After modi consideration and deliberation of this 
devise, I am clearly of opinion that the two chfldren 
of E. take an estate in fee simple, and not in fee tail. 
The words relied on by Mr. Smith, *^and in defimlt 
of such issue,** do not, in my opinion, curtail, but 
are merely used by the testator as indicative of what 
he meana--that is, he first of all points out who the 
de^sees are to be, and then limits the estate to those 
devisees in foe, and then he goesjon to say, that if 
those devisees whom he has pointed out should fiul, 
rthen the estate should go to some one else. 

This is the only view that can be taken of the case 
at all consistent with the rule of law, that a smaller 
estate cannot be limited on a larger estate to the 
same person, a rule which, if the query mooted by 
Mr. Smith were correct, would be entirely subverted. 

J. G. B. Edwin. 

Ko. 72.— 2>«tfM« DefatuU of I^tue iante^ -p. iLln). 
I think, that in the case ptit, the children of £. 
would take an estate in fejS-simple (see Doe dem 
Crew y.^.Lucraft, 8 Bingham, 391) ; wfaidi was an 
action of ejectment, the plaintiff clainwng as heir-at- 
law of the daughter of a testator, whose will ran 
thus: ^should I depart this life without leaving 
issue, then I give flnd devise the uud hereditaments 
to N. L.,*^ and the defendant claiming under that 
devise. The testator^s daughter died under age. 
Lord C. J. l^ndal, in delivering judgment, said : I 
can only ^ve the words their natural effect, that the 
estate is only to go over if the testator should die 
without leaving issue, and as that has not happened 
our judgment must be for the plaintiff. 

J. R. A. (Liverpool). 
No. 73.— Landlord and Tenani-^Natice to Tenant to 
q^ part of Premises Demieed (oale, p. x]ii.). 
The notice given by A. to B. to qmt one of the 
six allotments is I think bad. It would^ Ithink, be 
otherwise if in the demise, each allotment had been 
specifically named as well as the.rent of each. 

S. R. 

No. 13.— Landlord and Tenant— Notice to-Quit 

(ante, p. xliL). 
A notice to quit a part only of premises leased 
together is bod (vide Woodftll's Landlord and 

Tenant, 3rd edit., p. 247). 

J. R. A. (Liverpool). 
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No. JS.—LamUard amd Tenam—Notice to TemnU 
, to quit part o/Premue» demued (oiile, p. idii.). 
The notice is inyalid (Doe. y. Archer, 14 Eeol, 

245 ; Doe T. Church, 3 Cmb. 71). J. J. 

No. 74.— Ifarrierf Wwmn AeknowUdgmaUi 

{(uUe^ p. zUi.). 
Am the leg^ tmaJbt is in the first mortgagee, I do 
not think it will be neeessuy for a seeond acknow- 
ledgment to be made by Elisabeth. 8. B. 

No. 74. — Mwrriei Womam^AcknowUdgmenti 

(ante^ p. zlii). 
The transfer in question seems not to beatransfer 
properly so called, but a transfer in the nature of a 
new mortgage, in which Elizabeth joins as a neees- 
saiy party. Such a transfer, even supposing no 
finrther adyanee had been made, would have reqnirsd 
her acknowledgment. But the feet of that adnmoe 
being made in the present instance, is, I think, con- 
dusiTe ; , as the mortgagor of course charges the 
equity of redemption with the payment of the fturther 
sum and interest in addition to that already due; and 
thus divesto herself of an interest in the mortgaged 
premises within the meaning of the statute. I *h»«V^ 
therefore, that an aeknowledgment is. indispensable. 

A. L. Tiuynujr. 

No. 74.— IfarrM Wmat^AekmowUdgmmt 
(aate, p. zlii.). 
If Eliabeth does nothing more than merely 
to and concur in the transfer, I think 
'acknowledgment will not be necessary, 
Ordinazfly, in transfer of mortgagesr the mortgagor 
IS flMde to grant, cout^, and coofirm, and if 
Elinbcth joins in this way, I eonceiTe she must 
MkBOsde^ge, otherwise her grant and eoiiTeyanee 
win lisfe no effeet (see sec. 77 of 8 Ik 4 Wm. 4, c 
^ nd the interpretatioQ dense of that act). 

J. B. A. (lirerpool). 

No. 74.— ATorrtetf Wcmam—AekMmMgmentM 
(airie, p. zlii.). 
I infer, of eonrse, that Elisabeth was married 
9n or before the 1st of January, 1884, and that the 
question relates to her dower, and that the property 
if not her own, therefore if the first mortgage was 
in fee, the seeond mortgage with fiirther adyances 
would not reqoire her being a por^ thereto, 
because her l^^l interest was gone by Tirtne of the 
first deed and dower did not attaefa to equities if 
redemption (Dizon T. Layille, 1 B. G. C. 825), ezoept 
wheie the mortgage was fer a term, yet eren in the 
latter case £. would gain nothing- in the erentof 
her reeorering beyond the costs of the action, 
because ezeention would be stayed during the term 
(Mamidrcn t. ManndieU, 10 Yes. 246). Kthe 
property be £.'s own, the seeond mortgage should 
be acknowledged by her. J. J. 
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No. 78.— CoiilM^siil Remamden (atUe^ p. zliiL). 

There seems to be some misprint in this 
ttan. Jfatthedeathof A., children of C 
ezistence, the remainders would hare 
their birth, and would on A.*s death come into 
posssssJMi, If on the contrary, A. died before C. 
has any issue bom or in vemin sd wtere the re- 
mmnder being still eontmgent ftik, and the estate 
wiU revert to the grantor. 

Perhaps, however, the quesdon will be eoneeted 
inyournezt J. B. A. (liverpool). 

No. 78.— CpalMjwK Bmamden (anU, p. zliii). 

As the statute 7 Ik 8 Vic. c. 106, s. 8, does not 
provide for the case of the death of the particular 
tenant, the issue of C. are barred, and the estate 
reverts to the grantor. Frbd. Smiih. 

No. 79,— IFa»--XaJMlio— ii<2s8ipfM» (aaK, p. zliii). 
Apart from the question of ademption, it would be 
too precipitate to adopt the course suggested by the 
mooter of jthis question. To pronounce the impos- 
sibility of A. never recovering his senses, or that a 
return of ludd intervab may never happen, is, I 
think, to say the least, going too for, and ezceedmg 
the bounds of human possibility, as well as stamping 
the medical advisers with an infellibili^ which 
would not be just to attach to them, for ii; providen- 
tially, A.*s reason should at any tune return, it 
woidd be perfeetly competent for him to revoke the 
present wiU altogether, and make a flresh one different 
in every re^MCt. In that case.the property would 
not then belong to the present parties at all. How 
then can they constitute themsdves the owners of 
that which does, not beloqg to them? It must be 
remembered that the wjll can only spesk from A.'s 
deaAj and I am at a loss to comprehend hpw any 
portion of his property can in any manner be dedt 
with until that event aetnally happens. 

J. G. B. Edwin. 

No. 80.— rcfMmcy— SMol:y Chimmes (oafe, p. zliii.). 

If A. will not remedy the nuisance after being 
applied to, I think B. can give up his ienaney, and 
he will not be liable for rent fiur the period between 
the time of the commencement of the nmaanoe and 
his quitting (see Woodfell*8 Landlord and Tenant, 
also Gowie v. Goodwin, 9 Car. and Pay. 878; 
GoUms V. Barrows, 1 Mood, and Bob. 112). 

8. B. 

No. 81.— SsrviM of NoOee to Qui (atUe^ p. adiv.). 
I thmk thtf service of the notice to quit the 
Orchard, on Z.'s wife in the Tmmpike Bead, is not 
sufficient service, but it would have been so if, when 
she recdved the notice, die had been in her 
husband^s dwdling-hoose, or in the Ordiard. 

6. B. 



418 



THE LAW CHBOKICLE* 



[JuKS 2, 1856. 



No. 81.— iSsrtM of Notice to Quit (anUj p. xlii). 

I am of opinion that service of notice on Z.*8 wife 
on the turnpike road ia bad, but it may be served 
upon his wi& or servant at his dwelling-house, ex- 
plaining to them at the same time the nature of the 
notice, and it will be presumed that it came to Z.'s 
hands ^see Archbold on the Law of Landlord and 
Tenimt, p. d6). Scbiba. 

No. Bl-Serviee of Notice to Quit (ante, p. xliv.). 
I am of opinion that the service in this case was 
not sufficient. The law with regard to the service 
of such notices appears to be that personal service is 
not necessary, but that they must be served either 
at the dwelling-house of the tenant, or upon the 
premises demised. If therefore the notice had been 
served upon the wife at her dwelling house it would 
have been sufficient, in support of which I beg to ' 
refer the mooter to the case of Jones d: Griffiths y. 
Marsh (4 D. and £. 464), where it was held that 
the delivery of a notice to quit to a servant (to 
whom the nature of It was explained) at the JioeUing 
. houu though not on the demised premisei was held 
sufficient to raise the presumption that the notice 
was delivered to the tenant. Fred. Smitr. 

No. 81.— Ssmc« of Notice to Quit (anU, p. xliv.). 
The service I take it would be insufficient on the 
Turnpike Road, it should b^ served upon the wife 
either in Z.*s dwelling-house," or on the demised 
premises (Doedem Blair v. Street, 2 Ad. and EL 
829). J. J. 

No. 82.— renan< m TaU after PosaibUityi ^. 
(ante^ p. xliv). 

When motives of public policy began to demand 
the firee dreulationof landed property,. and the un*- 
riveting of the fetters which the ftudal aristocracy 
had drawn around their estates, the courts of law 
took the popular side, and as a first step allowed the 
tenant in tail to bar his own issue. The recognition 
of this power (without reference to public policy), 
seems to have been justified by, and to have had its 
origin in the extreme probability, that issue would ~ 
be bom (upon which event tenant in tail seems firom 
a very early period to have been allowed to aliene) ; 
and the extent of the principle to the barring ulterior 
estates was (it is apprehended) founded upon and 
had relation to that probability, and the consequent 
improbability of the remainders ever taking efiect. 
Now, if we apply this to the present case, it is ob- 
vious that tenant in tail cannot bar his inheritable 
issue, for such issue can never exist ; and the pedes- 
tal upon which the power of tenant in tail to bar 
ulterior estates is supported, thus giving way, the 
power itself (upon principle) falls teethe ground. 

A. L. Trotman. 



No. S2.-^Tenant in tail after pouStnUty j*c. 
{anU^ p. jiv). 
His estate in point of quantity is an estate for life, 
only owing to the following four qualities annexed 
to his estate, and, consequently, not within the 
statute de donis. 1. If he made a feoffioaent in fee, 
it would be a forfeiture, because. having no longer a 
descendible estate in him he eould not transfer it to 
another without prejudice to the person in re- 
mainder. 2. If an estate tail, or in fee, descended 
upon him, the estate tail after possibility of issue 
extinct, was merged. 3. If he was impleaded and 
made default, the person in reversion should be 
received as upon de&ult of any other tenant for life. 
4. An exchange between this tenant and bare tenant 
for life was good, for mth respect to their duration 
they were equal ^Lewis Bowles's Case, 11 Bep. 
Preston on Conveyancing, vol. 8, p. 222). J. J. 

r 'No. 82.— refiairf in TaU after poitibiHhf^ (re. 
(antCy p. xliv). 
The reason for a tenant in tail after possibility of 
issue extinct being considered merely as tenant fbr 
life, and*that he is not allowed to bar ulterior estates, 
is, that it is quite dear that at his death the re^ 
mainderman or reversioner must take his estate^ the 
law therefore considering that he hat virtually a 
mere life estate, denies to him the power of convert- 
ing it into a fee simple (see Letters on Conyeyaneing, 
vol. 4, L. S. Mag. 496). Frxd Sutth. 



CouNSBLs Pbtvatb Ofimionb in favour of 
AocusBD Fersoks. — ^The newspapers are getting up 
a lively discussion upon the above subject in 
connexion with Mr. Sheets speech on Palmers trial, 
it being asserted that the advocate attempted to 
obtain a verdict of acquittal by introducing his own 
opinion as to Palnler^s innocence. It is certain that 
Lard Campbell thought proper to warn the jury 
against giving any efiieacy to this statement. 

Tbstamsntart JuBiBDicnoN Bill.— This bill 
has been abandoned for the present session, at the 
Government find it impossible to push it through, 
in the Jbce of so much opposition. 

Imsttrancb Officss. — The papers continue to 
supply ty^fftiyiff^^ of the unsoundness of many of the 
insurance companies, and it becomes every one, 
especially professional persons, to be very caations 
with what offices they have any dealings. We 
believe the unsoundness is not confined to the very 
recent ones only. 

. JusnCBS OF THB PbACS — i^UALIFIGATIOirB. 

l^is bill has been most unexpectedly thrown out in 
the Commons, so that the interesting question of 
solicitors acting as justices stands over. 
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MOOT POINTS. 



No. 1. — Dower — Conveyance to Uses. 
A. conTeyed hereditamentfl to B., to such uies^ tiid 
for Buch eBtates and interests, intents and purposes, 
as the said B., by any deed or deeds, or by his last 
will, should direct or appoint, and in defiuilt of such 
direction or appointment, to ihe uee of the said B. his 
heirs and assigns for erer. Would B.*s wife be en- 
titled to dower out of hereditaments so conyeyed to 
B. ? I always understood that the law considers a 
deed by whidi property is conyeyed to a person to 
such uses as he should appoint and the deed by 
which he exercises that pk>wer of appointment as all 
one act, that the deed exercising this power of ap- 
pointment only completes or carries out the power 
giyen him by ihe Ist deed ; and, therefore, no judg- 
ment dower or other incumbrance can affect the pro- 
perty conyeyed to a person to such uses as he shall 
^point, inasmuch as he has not finished the act by 
carrying out the power. If this is not too late for 
your next number you will oblige me by inserting it, 
that I may be more clear on this point. 

A SUBSCBIBEB. 

No. 2.— In/ant, jc. 
Would four months after an infant became of age 
be a reasonable time for him to ayoid a lease entered 
into during his minority ? 

H. Wood (Yeovil). 

No. 8. — Pawning Stolen Goodi—Pawnbroker'e Be- 
fueal to Deliver up Pledge, 
A. is indicted and found guilty of stealing certain 
articles belonging to B., wl|ich she had pledged for 
an advance of money, llie rightful owner now 
requires the pawnbroker to deliver up the goods so 
pledged, but refuses to repay the amount due upon 
them. Is the pawnbroker compelled, without repay- 
ment, to restore such articles? and if so, under what 
statute is the remedy to be enforced ? 

J. H. MnxINGTON. 
No. 4 — Trti^tec and Exeeutor^Aeting in One Cha- 
racter and Renouncing Ae Other, 

A. by will devised all his real estate to B. upon 
trust for sale, and to divide the proceeds amongst his 
chfldren. The testatsr also appointed B. his ex- 
ecutor. Can B., having discharged the duties which 
devolved upon him as executor, disdatm the trusts 
with reference to the real estate, or ia he compelled, 
having accepted an office, to perform the duties im- 
posed upon him in both capacities as trustee and 
executor. The mooter would be glad to have the 
opinion of some of your able correspondents, as it 
appears a point upon which the authorities ai« some- 
what confficting. J. H.Milukotok. 



No. 5.— TVtiitoet under Will^Bedduarg Legaieee, 

In^ the year 1881 R. S. made his will, whereby he 
gave to his wift a large legacy, one-half of' which 
was to be at her own disposal, and the other half be 
specifically bequeathed to several legatees, and he 
appointed three executors, who proved the wilL 
After bequeathing several legacies to-be paid a year 
afler his death, he gave all his residue of real estate 
to be converted into money, and aU his personal 
estate, including the half of the specific legacy as 
befi>re mentiimed, unto several persons therein 
named. Application has been made by the legatees 
to the trustees to declare how mi^ the residue is, 
as some of the legatees have a nofibn of selling their 
reversionary share, while others wish to mortgage 
their reversion, but the trustees refuse to give any 
account, jmd will not finrnish this infimnation ; 
neither will they say how much was realised by the 
/^ale of the testator's real estate, nor wjll they tell 
where the money is invested. Is there any method 
of getting at this imformation firom the trustees 
before the old lady (B. L.*s widow) '^departs in 
peace ?" It is a hardship .to the legatees, some of 
whom are elderly, that they should be refbwd this 
requisite imformation. What is the easiest and moat 
summary way of calling the trustees to aceoont? 
They say they are not bou^d to give the neceaaaiy 
information. Guuxlmub T. (Hexham). 

No. 6. — Agreement 5fas^. 

In an action brought in the county court by some 
pitmen, for work and labour done in a colliery, against 
the owner, the fSllowiug agreement was produced to 
shew the terms :•— '* To C. and C0.--I agree with 
you to let the stone drift at A. Colliery to woik at 
£4 15s. per &thom, £1 per fiithom to be kept back 
until eight fathoms be worked and then all the 
money to be paid up.— T. R. " 

When this illiterate and ill-penned memorandum 
was produced it was objected to its being received 
on account of its being unstamped, as the subject- 
matter showed that it was above £20 value. The 
answer to this objection was it required no stamp, 
as it came mthin the third exemption in the Stamp 
Act of 65 Geo. 8, c. 184, which is as IbOows: 
"Memorandum or agreement for the hire of any 
labourer^ artificer &c** It was argued thai the 
plaintiff's (pitmen) were labourers within the ez« 
emption, and no stamp was necessary. His hoBour, 
however, did not think the exemption applied, and 
non-suited the plaintifis. Was the judge right in 
so doing? Are there any authorities bearing on 
this question, if so please to refer me to them, as 
I apprehend that the judge's decision was inooneet? 
Guusufxra T. .(Hexham). 
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No. 104. — Obitructing Lights by Building 
(vol. 1, p. xlii). 
A right to ibe enjo3nnent of light and air may 
eommeiice by mere occupancy. Every roan on his 
own land has a right to all the light and air which 
will come to him, and he may erect even on the 
extremity of his land buildings with as many win- 
dows as he pleases .without any consent from the 
owner of the adjoining lands. After he has erected 
his building the owner of the a^oining land may, 
within t^ienty years, build upon his own land, and 
so obstruct the light, which would otherwise pass to 
the building of his neighbour. I think, therefore, 
the. J A. cannot sue B., and that the case is not 
affected by the sUtute. K. Y. Z. 

No. 104. — Obstructing Lights by Building fvol. 1, 
p. xlii. 

B., in tiie absence of a grant, and before the 
period has elapsed which suffices for the establish- 
ment of a prescriptive claim, is competent to con- 
struct a wall or house on the adjoining land as near 
to his house as to intercept the light which it would 
otherwise have received, for B.*s right to erect 
edifices on any part of his o^vn soil as that of the 
first builder. I conceive that the mooter intended 
to refer to 2 j* 3 Wm. 4, c. 71, which only appears 
to abridge the time within which a prescriptive 
right may be claimed (Blanchard v. Bridges, 4 Adol. 
and El. 195). J. H. Millinoton. 

No. 104. — Obstructing Lights by Building 
(vol. 1, p. xlii). 

This case is governed by the Prescription Act (2 
& 3 Wm. 4, c. 71), and A. is unable to bring an 
action against B. for obstructing the light, as A. has 
not enjoyed the right twenty years. Shelford says 
(at 76) : '^ A right to the enjoyment of light and air 
may commence by mere occupancy Every man on 
his own land has a right to all the light and air 
which will come to him, and he may erect even on 
the extremity of his land buildings with as many 
windows as he pleases without any consent from the 
owner of the adjoining lands. After he has erected 
his building, the owner of the adjoining land may, 
within twenty years, build upon his own land, and 
so obstruct the light which would otherwise pass to 
the building of his neighbour." The above obser- 
vations apply to the case of the mooter, wherein he 
will see that A., not having a title by prescription, 
is without a' remedy against B. 

GuLiELMUS T. (Hexham) 
No. XOb.-^ Evidence— Affiliation of ^istard 
(vol. 1, p. xlii). 

By the 14 & 15 Vic. c. 99, ss. 2, 8, the putative 
father is a competent witness, and may be compell i 
to give evidence for the mother, but not to answer 



any question tending to criminate him. Whenever 
a person is charged before justices with any offence 
punishable on summary conviction, either by line, 
penalty, or imprisonment, the defendant will not be 
either competent or compellable to give evidence% 
But in applications for orders in bastardy, and in all 
other cases in which an order, as distinguished from 
a convictionj is made by justices, each party will not 
only be a competent witness, but, if required by the 
other, be compellable to give evidence on his behalf, 
and may be summoned as a witness in like manner 
as any other person (Stone's Justices Pocket Manual, 
5th edit. p. 106). A defendant need not answer 
any question which may tend to criminate him, but 
if he does answer, which may supply the corrobo- 
rative evidence required by the complainant, the 
justices would be warranted in making an order upon 
the defendant, and, if he disobeyed the order of the 
justices, he would be liable to be imprisoned for any 
term not exceeding three months in the common 
gaol. I don't suppose that the questions of having 
paid complainant money, or promised her marriage, 
would be considered as tending to criminate de- 
fendant, but it might, and undoubtedly would, be 
considered by the justices as corroborative testimony. 
My opinion is, if defendant refuse to answer, and 
the justices reftise to commit him for contempt, the 
only remedy complainant has would be by man- 
damus. GuLiELMus T. (Hexham). 

No. 106. — Sale by Auetton — Set-off against Price of 
Goods (vol. 1, p. xliii). 

In this case I think the auctioneer may recover 
the full amount of the purchases, and may entirely 
disregard the set-off. The case of Williams v. Mil- 
lington (1 H. Blackatone, 81) is a very similar case 
to the present. There the plaintiff was an auctioneer, 
and was employed by one Crown to sell his good^ by 
auction. Tlie sale was at the house of Crown, and 
the goods were known to be his property. Defendant 
bought goods to the amount of £7 9s. Gd., and after 
packing them in a cart which he had ready, paid the 
plaintiff £2 4s. 6d. in cash, and put a receipt into his 
hand for £o 5s. as for a debt due from Crown to the 
defendant. While plaintiff was hesitating whether 
to take the receipt in payment defendant drove off 
the cart with the goods. Afterwards plaintiff paid 
over to Crown (who refused to accept the receipt) 
the whole sum for which the goods were aold, and 
brought an action to recover the five guineas in lieu 
of which the receipt was offered, and the pliiintiff ob- 
tained a verdict ; and on a rule being obtained to set 
aside the verdict, it was held the auctioneer had a 
right of possession, coupled with an interest ana a 
special property, and was entitled to retain his 
verdict- W. England Barker. 
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No. 106.— iSSttfe h/ Aueihn—Set'off agahut Pnee ^f 

Ooodt (vol. 1, p. zliii). 
. An wmcfyneer is oonndeftd an agent for each 
party, the Tendor and yendee, and the propeity of 
the goods belongs to the auctioneer. Tliere does 
not eidst any donbt in my mind as regards the «nc- 
tioDeer's right of action against J. W. for the fUl 
amount; the ownership is by the sale completely 
ehanged, and the property is in the auctioneer, who 
ean reoorer the full price notwithstanding any set- 
off J. W. may have against his employer ; and it 
:woQld be no answer to the auctioneer's action that 
W. H. owed him (the defendant) dp6. On referring 
to Selwyn's Niri Prius, 2nd e<Ut. p. 190, there is a 
case ideutieal to the present^ whidi bears out my 
opinion, it is Williams y. MiUington (1 H. Bl. 81). 
'the fiiets of the case, are briefly these : the plaintifl; 
an auctioneer, was Employed by J*. S. to sell his 
goods ; the defendant was present, and bought 
articles to the value of £7 98. 6d.; he paid plaintiff 
£2 4s. 6d., and gave him a receipt for five guineas 
Idue to him finom J. S. J. S. having refused the 
receipt and the balance, the auctioneer brought an 
action against the defendant for the five guineas, 
and obtained a verdict. 

GuLiBLMUB T. (Hexham). 

No. 106.— Sbfe by Avcthn-Set-off jre. 
(vol. 1, p. zliii). 

This is a branch of the law of agency, and g6- 
yemed by the nuudm quifacit per dUum, facit per se, 
and in almost every case where an agent, having 
proper authority, makes a contract for his principal, 
that contract is binding on the principal, and the 
third party has the same rights agunst the agent for 
any of his rights or privileges as if the principal had 
personally entered into the contract ; and, therefore, 
if an action be brought in the name of any agent, 
instead of the principal, the third party is entitled 
to make the same defence, set-off and establish the 
same claims against 'the agent as if the action had 
been brought in the name of the principal. And, 
therefore, I am of opinion that the auctioneer cannot 
recover the £7 in ibU, but must take the set-off of 
£6, and thcrtendered £1 (Coppin y. Walker 7 Taunt. 
Bep. 237 ; Coppin ^. Craig 7 Taunt. 248 ; Leeds y. 
Msrine Insurance Company, 6 Wheat. 565) ; and a 
fender to an agent will be a good tender to a prin- 
cipal (Goodhand v. Blewett, 1 Camp. Rep. 477) ; 
and even supposing the sale was not primarily valid 
on account of the conditions of sale not being com- 
|Sied with, yet, as the auctioneer has brought an 
action against the defendant, thereby acknowledging 
his title to the goods, he has estopped himself from 
all rights he may have had on that head. 

A. H. MoBTON (Louth). 
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Index.— The Index to Vol. I. accompa n ies this 
number, and that volume may now be bound. The 
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DEBATING SOCIETIES. 



BntMiKOHAH Law Students* Socuett, 
4M July, 1855. 

A. BtarU game on B.*8 land, and follows it into and 
kills it on the land of C. Does A. acquire the pro- 
perty in the game ? 

At common law a distinction existed between the 
case of game started by a stranger in a park, chase, 
or warren, and killed in the grounds of another per- 
son, and that of game started in mere priyate 
grounds. In the former case the owner of the park, 
&c., having a less qualified property in animals yme 
natura than the owner of mere priyate grounds, it 
was held that his property could not be changed by 
the act of a stranger (Sutton y. Moody, Lord Raym. 
251). In the latter case the property in the game 
yested in the stranger (Churchward y. Studdy, 14 
East, 259), though liable in trespass to both owners, 
the reason being, as stated by Blackstone, that it 
could not yest in the owner of the ground on which 
it was started, because the property is local, nor yet 
in the owner of the second, because it was not 
started in his soQ (2 Blackst 419). 

By the Game Act, 1 & 2 Will. 4, c. 32, s. 86, it 
is enacted, ^' That when any person shall be found on 
any land in search or pursuit of game, and shall then 
and there have in his possession any game which 
shall appear to have been recently killed, it shall be 
lawful for any person haying the right of killing the 
game upon such land, by yirtue of any reseryation 
QT otherwise, or for the occupier of such land 
(whether there shall or shall not be any such right 
or reseryation), or for any person acting by their 
orders, to demand from the person so found such 
game in his possession, and in case such person 
shall not immediately deliver up such game to seize 
and take the same from him for the use of the person 
entitled to the game upon such land." 

Mr. Williams, in his work on Personal Property, 
p. 21, appears to consider this clause as vesting the 
property in game Idlled by a stranger in the person 
having the right to kill such game, but the more 
correct view would seem- to be that, until such last- 
mentioned person has exercised his right of demand- 
ing it (which, it will be observed, is much restricted), 
the property in the game has been gained by and 
remains in the trespasser. The case was likened to 
that of goods in the order and disposition of a bank- 
mpt within the 125th sec. of the Bankrupt Law 
Consolidation Act, which, unlike the bankrupt's own 
goods, do not vest in the assignees by yirtue of their 
appointment, although they have, with the consent 
of the court, the power of seizing and selling the 
same for the benefit of the creditors. 



It is quite clear that the Game Act does not affect 
the property in game started in privileged grounds, 
such as a park, chase, or warren, it being expressly 
provided by sec 8 that the act shall not prejudice 
the rights of the owner of any such parks, &c. 

The meeting decided that A. does acquire the pro- 
perty if the Umdis nota park, chase, or warren, and 
the game has not been demanded according to 1 & 2 
Will. 4, c. 32, a. 36. 

S. Balden, Jun., pro Sec, 



MOOT POINTS. 



No.7 .—Tdnant/or Year9^Right to Con^pensatiom. 
A., a tenant by curtesy, makes an absolute leaae 
to B. for five years. B. enters, and is in possession 
some months, when A. dies. B. is served with 
notice to quit by the remainderman, which he doea 
the following Michaelmas, knowing himself to be a 
trespasser as against the remainderman. EbM B. 
any, and what right, to compensation from A.*a 
representatives ? Will some of your correspondenta^ 
refer me to authoritie3 on this subject A. B. C. 

N^o. 8.— Cottfiry Cowrt'-^CommUment'—Execulum 
againsi Goods. 

A. obtained a judgment in the county court against 
B., and the money not being paid^ he issued a judg- 
ment summons, under which B. was committed to 
prison for thirty days. B. has effects, but A. did not 
issue any execution, preferring to issue a judgment 
summons. Query, could he now, after order of 
commitment obtained, seize upon B.*s effects to 
satisfy his judgment ? Themis. 

No. 9,— /Ja5Wt»— 2V«paw in Pur$uk of. 

A. is walking with two dogs along a highway, and 
is supposed to merely tell his dogs to go into a field 
a^oining it after some rabbits, but continues himself 
to walk on along the road. His dogs do not catch any. 
B., the owner of the property, wishes to proceed 
against A., but the mooter is fearfiil that B. can do 
nothing against him, as his dogs did not kill anything, 
but will be glad to hear from some gentlemen 
whether he can, and if so, for what (vide Sir John 
Lade v. Shepperd, 2 Str. 1004, which is the best ease 
I can find, but in that the defendant shot off the high- 
way, thereby rendering himself liable ; see also 2 
Inst. 705). Query— Would it have made any dif- 
ference if his dogs had caught a rabbit and brought 
it to him ; and also if A. had thrown a stone at a 
rabbit sitting in the road, and killed it, could he be 
proceeded against (Goodtitle v. Alker and Ehnea^ 
1 Burr. 133). C. N. Alldbut. 
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No. lO.^Contraetfor Sale^-Rece^ Stamp. 
A receipt is given for £30 as part of the purchase 
money of certain hereditaments, and signed by the 
▼endor, which hears the receipt stamp only. Is such 
a receipt good as an agreement, and will a court of 
equity enforce a specific performance ? W. H. 

No. 11. — MineraU — Reservation of, with Right of 
Working. 

A. is owner in fee of land and the minerals under- 
neath, and leases part of his land for 999 years to B.^ 
on which B. builds houses. A. reserves the mine- 
rals, with liberty to get them, *^ without making any 
compensation " to B. for damage. 

Query — Ist Is the "no compensation clause 
yalid,^ and if A. sink in his land (the part not 
leased, and get coal underneath that leased to B., 
and B.'s houses fall, is A. liable? (Hilton v. Earl 
Granville, 5 Q. B. 701 ; Humphreys v, Brogden, 12 
Q, B. 739). 2ndly. Can A. enter on B/s lands to 
sink for coal, without having reserved an express 
power in B.'s lease. Inquirer. 

No. 12.^AssauU--Defendant. 

In a case of common assault, in which the com- 
plainant was the sole witness, the defendant was ten- 
dered to contradict his evidence. The magistrates 
refused to hear him; his advocate, however, held 
that under the statute allowing plaintiffs and defend- 
ants to be witnesses, they should have received the 
defendants evidence in this case. Who was right? 

Themis. 



ANSWERS TO MOOT POINTS. 



No. 1. — Dower — Appointment (ante, p. ii). 
The question whether dower would attach in case 
the lands were limited to such uses as the husband 
should appoint, and in default thereof to the use of 
him in fee, and then such power of appointment 
having been exercised, has been the subject of much 
controversy, but at length the negative has been 
established (Ray y. Fring, 5 Bam. and Aid. 561 ; 5 
Maddock, 315 ; Moreton v. Lees, C. F. Lancaster, 
March Assizes, .1819, and Mr. Justice Heath's dictum* 
in Cave v. Holford, 3 Ves., 671). The purchaser, 
under a power of appointment, has, as the mooter 
supposed, his estate as if it were limited to him by 
the deed creating, the power (Sir Edward Cleere's 
Case, 6 Rep. 176), and as though the use declared 
in his &vour had been put in the place of the power. 
And it was decided after a long discussion in Doe v. 
Martin, 4 T.*R. 39, that the estotes limited in default 
of appointment were vested subject to be divested. 
Therefore, where lands are limited, as above stated, 
the husband is seized in fee until appointment, so 



that until exercise of the power of appointment, and 
in de&ult of such exercise, the wife becomes dowable 
(Lord Eldon in Maundrell t. Maundrell, 10 Yes. 
253). A. H. Morton (Louth). 

No. 1. — Conveyance to Uses — Dower (ante, p. ii). 

The effect of a conveyance to tne common dower 
uses is as follows: The grantee first takes the abso- 
lute power of conveying the estate, subject to this 
power, and to provide against its being wholly or in 
part unexercised, the estate itself is conveyed to him 
and his trustee in fee simple. In case of re-sale, under 
the power, the original deed and the appointment 
operate (as saggedted by the mooter) as one deed 
only, to vest the estate in the appomtee, and the ap- 
pointor's widow is not entitled to dower, because her 
husband was never entitled to more than tk power. 
Again, in default of appointment, the estate itself is 
conveyed, and were' it an absolute conveyance the 
grantee's widow would he dowable. But the estate 
of the trustee intervenes, and this it is that prevents 
the grantee from becoming solely seised, and conse- 
quently bars his widow's right of dower. In the 
precise point offered by the mooter the estate was, 
subject to the appointment, conveyed to the grantee 
solely, so that his widow will be dowable. If, how- 
ever the power had been » exercised, the widow 
would, notwithstanding the non-intervention of a 
trustee, have been barred (Ray v. Fring, 5 Bam. 
and Aid. 561 ; 5 Mad. 310 ; 3 Martin, by Davidson, 
206, in note. R. E. F. 

No. 2. — In/ant — Lease (ante^ p. xii.). 

An infant must make his election whether or not 
to avoid a lease, within a reasonable time after the 
attainment of his minority. Four or three months 
of holding over, and even less, has been accounted 
such a length of time as would bar him from dis- 
apreeinflr to it (Holmes t. Blogg, 8 Taunt. 35). 

A. H. Morton (Louth). 
No. 3. — Pawning SfoUn Goods — Pawiibrokers' Refusal 
, to Deliver up Pledge (ante^ p. xi.). 

The statute 7 and 8 Geo. 4, c. 29, s. 57, enacto, 
that if any person stealing any goods shall be in- 
dicted and convicted by the owner, the owner shall 
have the goods restored to him either in specie or 
value ; and in case of refusal the court may award 
writs of restitution, or order restitution in a summary 
manner. And this may be done without giving any 
recompence to the buyer or pawnee, for the law is, 
spoliatus deb€*y ante omnia^ restitui ; and though this be 
hard upon the buyer, yet Blackstone says, — " The 
law prefers the right of the owner who has done 
a meritorious act by pursuing a felon to condign 
punishment to the right of the buyer whose merit is 
only negative, that he has been guilty of no unfair 
transaction. " A. H. Morton (Louth): 
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No. 5. — TrusteeB under Will — Residuary Legatees 

(ante, p. ii). 
It 19 snbmitted that the trustees ^re liable to 
render an account to the residuary legatees, and that 
the proper mode is by bill in chancery (vide Mad- 
dock's Chancery Practice, vol. 1, p. 721). 

R. E. P. 

No. 101.— Co/iyAoW Grant— Feoffment 
(vol. 1, p. Jiiii). 
My view of this mootpoint, I think, was erroneous 
in the last number ; I now, therefore, correct it. 
My opinion is, that there was no feofiment as in 
such a conveyance livery of seisin is essential to 
to complete it, which is the delivery of the actual 
possession of the land or tenement by the feoffor to 
the feoifee — livery of seisin is of two kinds, livery in 
deed, and livery in law : the former being the actual 
delivery of the possession when the feoffor comes 
himself upon the land and taking the ring of the 
door of the principal messuage, or a turf, or a twig, 
delivers the same to the feoffee, with words to this 
effect : — *^ I deliver these to you in the name of 
seisin of all the land and tenements contained in this 
deed.'^ Livery in law is where the same is not 
made on the land, but in sight of it only^ die feoffor 
saying to the feoffee :i^*^ I give you yonder land, 
enter and take possession.'* The feoffee must enter 
during the life of the feoffor, or it is not good livery 
(Cruise ; 1 Steph. Com. p. 484). As I apprehend 
these ceremonies have not been complied with, the 
feofiment is not valid (Alpha says that the grant 
was accompanied by livery of seisin. I don't see 
how it possibly could). [Why not ?— Eds.]. 

GuLiELMUsT. (Hexham). 

No. 106. — Sale by Auction— Set-off against Price of 
Goods (vol. 1, p. zliii., and ante^ p. ill. and iv.). 
The case of Williams v. Millington (1 II. Black- 
stone, dl), cited by Messrs. Barker and G. T., ante^ 
pp. iii. and iv., is held only to have decided, that the 
auctioneer has such a right in certain coses as will 
entitle him to sue in his own name ; but if it did go 
further and decide that a debt of defendant could not 
be set-off against principaPs debt when goods were 
sold by auction and action brought by auctioneer, 
this was overruled by Coppin v. Walker and Coppin 
V. Craig, Taunton, 237 ; and, further, the de- 
fendant has the right to avail himself of those 
defences which would be good against the principal 
for whose use the action was brought Smith v. Lyon, 
3 Campb. 465 ; Welstead v. Levy, 1 M. and Rob. 
138 ; Rex v. Ilardwick, 11 East. 578) ; and if prin- 
cipaPs shopman or servant had privately sold goods, 
defendant would have been entitled to set-off* his 
debt (1 Law Chron., 327), the auctioneer is also 
principal's servant only selling in a different manner, 



and simply having but an interest in the goods for hm 
claims, which interest, if he does not give notire of to 
the defendant at the time of sale, disappears, and the 
law clothes him with nothing further, therefore, I 
maintain, with all due deference to the gentlemen 
differing from me, that the giving the receipt for £6 
and the £1 in cash, was a good and sufficient pay- 
ment of the £7 by J. W. 

A. H. MoBTOzr (Louth). 

Erratum in page 24. — ^In the first and second lines 
of the Answer of R. E. P. to Mobt Point No. 100 
expunge the words "assignees of a, trade." 



NOTICES TO CORRESPONDENTS. 



Volume I. is now ready^ and can he had half" 
hound in calfy and free by post for 2Ss. 

G. B. W. — Your letter arrived too late for notice 
last month. An acknowledgment is necessary. 

J. M. C. — You will be in time after the expiration 
of your articles. 

Lex (Manchester). — A new edition of Taylor on 
Evidence has been hUely published. 

M. R. — We do not know of any other legal 
debating society in town for articled clerks. 



LIST OF CORRESPONDENTS 



We unexpectedly find that there is not room in 
this number for the revised list, which shall, how- 
ever, appear in next number. 

The following is the only additional name to be 
added to the lists published before, viz., Mr. R. E 
Pannett, of Whitby. 

i 
SUBSCRIPTIONS. 

The subscription for Vol. I. (Nos. 1 — 13) is now 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. The subscription for the next 
volume (Nos. 14 — 25) will be £1, if pre-paid ; if not 
pre-paid it will, as in the case of vol. L, be £1 2s. 
We should prefer pre -payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the future adopt the pre-pavment plan. Post 
Office Orders should be made nayable at the Strand 
Post Office, to our publisher, Mn. Thouas Day, of 
N o. 13, Car^ Street. 

In one thick Tolume, containinur upwards of 1^000 pages, price 7ib 
doth, 

THE CHESS PLAYER; Edited by Klino 
and lIouwiTZ. Tliis Work foims ft coiniilcte Encxdopfledla ol 
the Game, containing Elementary Lessons for Beginners—* ^nsriety 
of (James by the best Phkyera, with copious Notes— Cliese Problems 
ami Studies by the most eminent Mastera, with Solutions— A Series ol 
Papern on the History and Literature of Chess, from the earliest 
IK'rioU to the present time — together with numerous other matters of 
Impoitance to Amatennk 

London : T. F. A. DAY, la, Carej-street,' LiacdlnVinii. 

Printed and published by Thomas F. A. Dat, at his reridence, 
No. 13,, Carey-street, Lincoin's-inn-fielda, in the parish of St 
Clenient'Daucs, in the coufl^y of Mlddlese:^— W'cu >, August 

1, 18W. 
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LAW FIBE INSURANCE SOCIETY. 
OOflM^ Not. 6 and 6, Cluu>oer7•laa^ London. 
Bobavlbed C a |<t al, dBAiOOO^OOO. 

l^oanuUb 

no Rfglit Hon. the Eari of Daron. 

The Right Hoa Lord Tram 

The Right Hon. the Lord Chief Baron. 

The Right Hon. the Lord Jnatice Knight Brace. 

The Right Hon. Sir John DodMm (Dean of the Aicfaeo, Ac;). 

WUllam Baker, En, (late Marter in Chancery). 

Riefaaid Ridiaid% Eaq^ (Master in Chancery). 

35?-W*S_®' ***** Sodoty amounts to £6,000,000, which has been 
anhec^tod Uy more than i,000 gentiemen connecjd with the pro- 
t4f the law, in 80,000 shares of 4100 each, upon which X2 lOs. 
^■*- '-nonnting to £J86,000, hare been paid, and inrested in 
aoenttiei. tomiag a Fund tanmediately available for 
iny CUtta 6r Loss that may be made npon the 

fi. Blakx Bsal, Secretary. 



HOLLOWArS PILLS. 

TTOLLOWAY'S PILLS INFALLIBLE FOR 
Av^^JSi S'^ ^L DroiOKsrioK and disordered 

CTOMAC^—ab: Ghaa. Walsh, of CasUewellan, states in a letter f 



PT Hoflowa/ that a perqon with whom he is acquainted 
.— »,4 ftora bdlgeMoB and lirer Ck>mplaint; some of the most 
eo^e^ medical men in the nelghbonrhood had tried their sidll npon 
Mm wltboot any good eflBct, and tor some Ume he was in the 
"5I!SXw!?™]?*^\,***f" ^•^** P'**"^'^^^"** *ncurabla However, 
notwithstanding all this. Holloway's Pills hare been the sole means 
Of perftctly curing him. Sold by all Medicine Vendors throuffhowt 
the world; at Professor HoUoway's Establishments, W4, Strnnd, 
London; and 80. Maiden-lane, New York; by A Stompo, Con- 
Manfinople; A. Onldicy, Smyrna; and H. Hoods, Malta. 



PRINTTOG OFFICE, 13, CAREY STREET, 
LINCOLN'S INN, LONDON. 
Bookwork and Periodicals contracted tor. Public Companies* Pro- 
■peotoaea and other OmuMrdal requialtea executed wtthdiipatfth. 

CHAVGyBBT BILU ATO CLAIMS. 

8 ppi, induding paper, Ac. (per 80 ooples) - - £8 18c 

Prom which a disoooni of <fWENTT PER CENT, la dadncted fa 

payment within a month. 

A larger or smaller number of pagea at a proportionate prloa 

T. DAY begs to call attentli^ Jwth to the Prices and Style in thia 

Department of his Business, and to announce that he p ossess e s every 

todllty tor executing the larsest as well as the smallest Orders. Eatt- 

mates on the most liberal sauefhrniahed to Authors dealroaa of bring. 

fang tlietr works before the pnbUc 



UTHOGEAFBIC PBIHTIVO. 

Address Headings to Note or Letter Paper, 8sl 6d. per ream. 
If Four Reams are ordered no charge ia made tor Engravlni^ 
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Name-plate Kagraved and 100 Cards, 4sl Billrhead and Door Flatei 
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THE KEY TO THE EXAMINATION 
QUESnONa By the Editors of "Thb Law CnnoiriCLB.** 
This Work, having been published In dlfliarent Divlslans, and ai 
Tarioos periods, and some of the Editi&ns being out of print, the fojir 
lowing statement is made for the guidance of intending porebaaers i~^ 
Drrifliov L contains those (Questions and Answers only which 
relate toXX)MMON LAW. In consequence of the pending aU 
terations in practice, a third edition^ of a portion of the work 
was issued, containing '* The Principles of the Common Law.** 
This is called Part 1, and the price Is 4sl 6d. So soon as the 
Common Law Practice is. settled, Part 8, containing **The 
Practioe of Common Law," will appear. 
Diviaiox IL embraces the EQUITY Questions and Answera. The 
third edition, containing ^^Ihe Prtndplea of Equity,** an>eared 
in 1852, price 4SL 6d. The "Praedoe** part wilfr appear 
before long. 
Division IIL — CONVETANCHKO. The third edition of thia 
Division appeared in November, 1861, price 7s. 6d 8va sewed. 
Dinsiox IV.— BANKRUPTCY. The second edition nrpesr^d in 

November, 1851, price 7s. 6d. 8vo. .sewed. 
DiY»ioy v.— CRIMINAL LAW. The second edition app^i|)pdjn 

'December, 1861, price 78. 6d. 8vo, sewed. 
The Publisher will send any of the Divislona; per post^.fk-ac'on 
receiving a remittance for the published price. 

It may be mentioned, also, that the Work cqntains tlie QnosUotfi 
from the commencement of the Examinations in \9Ah, nud that in 
each ca%e they a^e brought down to the time of publication, wldle the 
Answers, which are very foil, include reforencea to the most recent 
Statutes and Osea 

% All the dltions now on sale are nqafftrted by any recent altei*^ 
tions in the law. ' 

London: T. F. A DAY, 13, Carey-street, Lincohi*a-inn 

Just published, price 4s. 6d., 8vo. sewed, 

InTLETON'S TENURES: with Notes, and 
^ Copious Questions on the Text and Notea New Edition. 
The mode in which this work has'been edited is, in the first plaoe^ 
by omitting the portions quite obsolete ; in the next plaoe, by slightly 
altering Littlitom's Text, where some partial change has been made 
in the law since Littleton's Ume ; and, in the third place, by adding 
notes to very many of the sections, noticing the changes made by 
sututes, and in some cases sttftlng recent decisions of importance; 
and, in the last place, by fhrnlshing a most complete series of 
qaestions on the texts and notes. 

London : T. F. A. DAY, 13, Carey-street, IJncoln'i-inn. 
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LIST OP CORRESPONDENTS. 



The following is a corrected list of correspondents 
on Moot Points, to which the names of any other 
articled clerks or solicitors can be added : — ^Mr. C. N. 
Alldritt, of Ashby-de-la-Zouch ; Mr. S. Arbooin, 
at Messrs. Few and Co.'s Henrietta-street, Covent- 
garden, London; Mr. Charles Ball, Chester; Mr. 
Henry Barker, at W. Barker's, Esq., Huddersfield ; 
Mr. W. E. Barker, at W. Barker's, Esq., Hudders- 
field; Mr. A. Beale, No. 164, Friar-street, Reading; 
Mr. J. Beaumont, at Messrs. Stevens and Satchell's, 
solicitors, 6, Queen-street, Cheapside ; Mr. C. G. H. 
Beck (corresponding secretary to the Worcester Law 
Students' Society), Spring-hill, Worcester; Mr. 
J. B. Bettb, at Messrs. Mercer and Edwards', 
solicitors. Deal ; Mr. C. Bishop, jun., of Llandovery ; 
Mr. J. Booth, at H. J. Marsha's, Esq., 21, Market- 
place, Durham ; Mr. W. Brice, Bruton, Somerset- 
shire ; Mr. J. S. Brown, of Mile-end, Eaton, Nor- 
wich ; Mr. John Clayton, jun.. White Cotes, 
Chesterfield ; Mr. J. Cook, of Witham ; Mr. L. 
Cordes, 12, Gray's Inn-square, London; Mr. A. 
Crow, Mill-street, Market Rasen ; Mr. J. F. Crump, 
at Messrs. Bamett and Marlow's, Walsall; Mr. 

F. J. Davis, of Tygwynne, near Cardigan; Mr. 
T. P. Dickson, at L. Clark's, Esq., Ludlow; Mr. 
H. Druce, No. 10, Gray's-inn-square, London ; Mr. 
C. C. Ellis, at P. Price's, Esq., solicitor, Ruthin ; 
Mr. C. Fairer, 16, Norfolk-street, Strand, London ; 
Mr. R. S. Freame, Gillingham, Dorsetshire; Mr. 

G. Gale, No 2, Bowling-lane, Hull ; Mr. H. Gaskin, 
at M. Stevenson's, Esq., Chatham ; Mr. F. F. Groe; 
jun., oi Louth ; Mr. T. Gould, Newmarket, Glou- 
cester ; Mr. C. J. Gratton, at J. Cutts', Esq., 
Chesterfield ; Mr. H. Hall, at L. Richmond's, Esq., 
Ashton-under-Lyne ; Mr. J. J. Handley, Leeming- 
street, Mansfield; Mr. J. Hartley, at R. Hunt's, 
Esq., Rochdale ; Mr. S. Harris, at Messrs. Wartnaby 
and Fisher's, Market Harborough ; Mr. J. F. 
Heywood, at J. Gaskcll's, Esq., Bolton-le-Moors ; 
Mr. J. Homer, at J. Homfrey's, Esq., Halesowen, 
Worcestershire ; Mr. E. J. Howell, No. 4, Upper 
Larkhall-rise, Larkhall-lane, Clapham ; Mr. G. 
J. Johnson, at Messrs. Tyndale and Sons', 
Birmingham ; Mr. Josiah Jones, of No. 10, Corn- 
market, Worcester; Mr. H. Kinneir, of Barn- 
field-house, Southemhay, Exeter ; Mr. A. Enowles, 
Yew-tree-house, Brampton Moor, near Ches- 
terfield ; Mr. W. Leonard, at R. Leonard's, jun., 
Esq., Bristol; Mr. H. Lloyd, Chester; Mr. J. 
Lowes, at Messrs. Chater's, Newcastle-upon-Tyne ; 
Mr. T.Lumley,Witherby, Yorkshire; Mr. W.Mann, 
45, Princess-street, Manchester ; Mr. W. Marshall, 
at J. Brook's, Esq., Ashton-under-Lyne ; Mr. J. H. 



Millington, 15, East-street, Red-lion-square, London ; 
Mr. H. Morris, of Llanelly ; Mr. J. N. Mourilyan, 
jun., of Sandwich, Kent ; Mr. G. G. Norris, 18, 
St. Paul's Churchyard, London ; Mr. A. H. Norton, 
at F. Sharpley's, Esq., Louth, lincolnshire ; Mr. 
A. H. Owen, at E. L. Heap's, Esq., Hadderafield ; 
Mr. R. E. Pannett, of Whitby ; Mr. R. Parry, 
County-court-office, Carnarvon, North Wales ; Mr. 
J. Plews, of Masham, near Bedale, Yorkshire ; Mr. 
G. W. Powell, at Messrs. D. Thomas and Banks*, 
Brecon; Mr. W. J. Reeves, No. 18, Paradiae 
-street, Birmingham; Mr. W. H. Randies, at 6. 
Salter's, Esq., EUesmere, Shropshire ; Mr. J. Red- 
fern, Leek ; Mr. B. S. Riley, jun.. No. 6, Bruns- 
wick-street, Liverpool; Mr. S. W. Rowse, at S. 
Rowse's, Esq., 23, Prinee's-street, Plymouth ; Mr. 
R. Rowell, at H. Y. Mules', Esq., Honiion, Devon ; 
Mr. T. Sampson, No. 78, Lowgate, Hull ; Mr. T. H. 
Shacklock, Toothill, Mansfield; Mr. J. Sims, of 
Harleston, Norfolk ; Mr. G. P. Slade, of No. 7, 
New-inn, Strand, London ; Mr. W. Small, of Bladon- 
castle, Burton-upon-Trent ; Mr. S. Smith, at J. 
Walker's, Esq., Chester; Mr. W. Stevens, of 
Sherborne ; Mr. F. Summers, No. 12, Parliament- 
street, HuU; Mr. R. Sutcliffe, Brown-hill, near 
Burnley, Lancashire; Mr. J. Tree, No. 19, New- 
street, Worcester ; Mr. A. S. Trottman, West-end, 
Wellingborough, near Northampton; Mr. J. H. 
Vining, Yeovil ; Mr. R. Ward, of No. 48, Noel- 
street. River-street, Islington, London ; Mr. H. S. 
Watts, of Yeovil; Mr. James Wells, at C. 6. 
Brown's, Esq., Bilston, Staffordshire: Mr. H. 
Wood, Yeovil; Mr. T. B. Woodam, at A. Hor- 
wood's, Esq., New-court, Temple 

We trust we shall shortly have to report a laige 
addition to the above names, as at present the 
number is very small, compared with the large body 
of articled clerks in town and country. 



A Maiden Assizb in Radnor. — At the assises at 

Presteign, Lord Chief Justice Caiiq»bell eooiph 
mented the grand jury on their attendance, and 
declared the county a sort of Paradise. His Lord- 
ship elaimed and received the usual token oi a 
maiden assise — a pur of white kid gloves, which, 
he said, he should preserve with the blan^ calendar, 
as a pleasing momento. The gaol did not oontain • 
smgle prisoner on a charge of felony. 

PuBUo AND Privatk Bills.— -274 petitions lor 
private bills were dfSposited in the Private Bill-office 
last session, as appears from a return moved for by 
Mr. Brotherton, M.P. The number of public bills 
introduced during the session amounted to some 224, 
of which 28 were brought from the Lords. 
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No. 13. — Building Society— Income Tax. 

A. purchases shares out of a building society, and, 
in accordance with the rules of the society, mortgages 
his property to the trustees upon trust for himself, 
his heirs, executors, administrators, and assigns, 
while he and they shall duly make the payments 
mentioned in and observe the seyeral rules and regu- 
lations of the said society in respect of the shares 
so purchased. The payments referred to in the 
mortgage as being contained in the rules are those of 
subscriptions, interests, and fines. The clause as to 
interest in the rules runs thus: — "That every 
member who has purchased his or her building 
money shall pay a rent of Ss. 4d. per share every 
first Tuesday evening in the month, over and above 
all taxes, repairs, insurance, ground-rent, and other 
expenses.** The shares arc £100 each, and this rent 
of 8s. 4d. per share per month is equal to £5 per 
cent, per annum. The society has gone five years, 
and A. now claims against the society income tax 
upon those rents of 8s. 4d. per share per month paid 
by him on such purchased shares, and to deduct 
such income tax from his payments to the society. 

Is A. justified in making such deductions, accord- 
ing to the rules of the society, and can the society, 
on A.*8 deducting such income tax, and refusing to 
make the full payments mentioned in the rules, ^o- 
ceed to enforce fines as for non-fi3F"*«»*^ The 
rules of ih«^Mety have, of course, been certified by 
J. Udd Pratt. 

T. £. Jones (Manchester). 

No. 14. — Railway Company — Trustees of Charity. 

A railway company agreed with the trustees of a 
charity to exchange a piece of land required for the 
purposes of their scheme ; after the lapse of some 
years they found they had no power to make an 
exchange, and as five years had elapsed since obtain- 
ing their act, they were unauthorised to purchase 
the land. Query : Can the trustees eject the com- 
pany from the land, or is it a dedication to the 
public. S. H. (Harborough). 

No. 15. — Voluntary Conveyance. 

A voluntary grantee, being aware that the grantor 
was not able to pay his creditors, and being desirous 
to avoid the operation of the statute of Elizabeth, 
which makes voluntary conveyances void as against 
creditors, sold the property for valuable considera- 
tion, the purchaser being acquainted with the circum- 
stances. Can the creditors of the voluntary grantor 
daim the property ? Would the case be different 
if the purchaser had not had notice of the voluntary 
conveyance ? O. P. Q. (Cheltenham) 



No. le.-'KilUng Hare. 

A hare is started on the lands of A., and, after 
running for some little time, is shot before the 
hounds on the turnpike road by A.*s gamekeeper. 

Is there any, and what, remedy against the game- 
keeper, knowing them to have trespassed on his 
master's land, and also if he was ignorant of the 
fact ? Venator. 



ANSWERS TO MOOT POINTS. 



No. 2. — Infant^ jrc. (ante^ p. iL) 
The election to avoid a lease must be made by the 
infant within a reasonable time after he attains his 
full age, and it would seem that an acquiescence of 
four months after migority would preclude an infknt 
from afterwards disaffirming a lease (Woodfall's 
Landlord and Tenant, 5th edit. p. 37). 

E. R. Jaqubs (Handsworih). 

No. 7. — Tenant for Years— BidU to Compensation 
(ante, p. vi). 

A. B. C, in his query, did noit siate whether the 
tenant was aware at the time of the lease' being 
granted to him that the lessor was merely tenant by 
curtesy. If he was, he cannot have any remedy 
against, or claim compensation from, the lessor's 
representatives. If he was not aware of the fact, 
but^vu 1^ by the lessor to balieye that he was ab- 
solutely possessed, I opine that his representatives 
would be liable to an action, on the covenant for 
quiet enjoyment, at the suit of B. (vide Woodfall^s 
Landlord and Tenant, 6th edit., pp. 508, 509, and 
the cases there cited). R. W. (Cheltenham). 

No. 8. — County Courts — Commitment — Execution 
against Goods (ante, p. vi). 
By the 103rd section of 9 & 10 "^c. c. 95, it is 
enacted that no imprisonment shall operate as a satis- 
faction of the debt, &c., or deprive the plaintiff of 
any right against the goods of the defendant. 

S. H. (Harborough;. 

No. 8. — County Court — Commitment — Execution 
against Goods (ante, p. vi). 

By sec. 108 of the 9 & 10 Yic. c. 95, it is provided 
that imprisonment shall be no satisfiiction of any 
debt recovered in the county court. The words. of 
the act are : ** That no imprisonment under this act 
shall in anywise operate as a satisfaction or extin- 
guishment of the debt or other cause of action on 
which a judgment has been obtained, or protect the 
defendant fh)m being anew summoned and impri- 
soned for any new fraud or other defitult rendering 
him liable to be imprisoned under this act, or deprive 
the plaintiff of any right to take out execution against 
the goods and chattels of the defendant, in the same 
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maimer as if such impiiaomnent had not taken 
place.'* Before A. can seize opon B/s effects I think 
it would be necessary for A. to summon B. afresh 
to enable him to seize. 

GxTUKLMUS T. (Hexham). 

No. 12.— AsiouU^ Defendant (ante, p. yii). 

In summary conyictions, punishable by fine, 
penalty or imprisonment, the defendant will not be 
either competent or compellable to me CTidence, 
and assaults, malicious injuries to property, &c., 
would be considered as offences in a criminal pro- 
ceeding within the meaning of the statute. I am of 
opinion that the magistrates were correct in refiising 
to hear the defendant. Yet it is a daily occurrence 
. by some justices to take the defendant's eyidence in 
cases of assault. Guuelmus T. (Hexham). 

No. 106, — Sale by Auction — Set-off against price of 
Goods (toI. 1, p. xliii, ante, p. iii, iy, and yiii). 

I still think the auctioneer can maintain the action, 
and disregard the set-offl The cases of Coppin y. 
Walker and Coppin y. Craig (7 Taunt. 237), cited 
by Mr. Morton, - are, I think, decided on peculiar 
circumstances, which do not enter into the present 
question, and the plaintiff was in those cases con- 
sidered to have hf his own acts and course of conduct 
barred himself from mTmg (hat defendant li«d no 
right of set-off ; and, indeed, Williams y. Millington 
(1 H. Blackstone, 81), cited by T. G.' and mys^ 
(ante, p. yiii), is expressly recognised as good law. 
Park, J., obseryes : *' Nothing we decide in this case 
breaks in upon the authority of Williams y. Milling- 
ton, which only decided that an auctioneer might 
maintain an action in his own name. The court 
thought as circumstances there occurred which do 
not occur in the case of a common agent" (and for 
this reason Smith y. Lyon, Welstead y. Leyy, and 
Rex y. Hardwick, cited on the other side, are inap- 
plicable) ^' the action might be maintained. Here (he 
only question is whether the plaintiff has by his own 
act and declaration authorised the defendant to do that^ 
which is a bar to his action.^^ I submit, therefore^ 
Williams y. Millington is the case bearing upon Hm 
point W. £NOLAia> Barkkr (Huddersfield). 

No. 10. — Contract for SdU— Receipt Staa^ 
(ante, p. yii). 

The yendor*s receipt for the purchase money or 
deposit (if properly stamped as a rece^) operates as 
an agreement which would be enforced in equity in 
a suit for specific performance (ride Eyans y. 
Prothero, 2 Mac. and G., cited in Dart's Vendors 
and Purchasers, 2nd edit. p. 110). 

R. W. (Cheltenham). 



NOTICES TO CORRESPONDENTS. 



G. B. H. — ^Tour question (which we have before 
us now) was yery different from that put to coonseL 
May we notice the subject (upon which we haye 
doubts) in our next? 

A Subscriber. — ^Mr. Horsey's book sells ibr lOs. 
Mr. Shaw, of Fetter-lane, is the publisher, but it 
can be ordered through any bookseller. There is 
no one complete work on Criminal Law : die beat 
are RusseH on Crimes (yery expensiye), and Arch- 
hold's diflerent works— such as Crimhial Pleading 
and Eridence, and his Justice of the Peaee. 

L. S. — ^Tour reading seems to haye been extenaiye 
enough, but it is not always the quantity which 
secures success. Ton had better concentrate your 
energies on those portions which are Ukely to form 
the subjects of examination. 

U. B. — ^Tou will not now be in time for MichaeU 
mas Term. Get the agent to giye your notices for 
Hilary Term. 

%* We haye, in consequence of Vacation time, 
been unable to resume in this number the articles 
" Bankruptcy Law," " Solicitor's library," &c., bat 
we fuUy expect to be able to do so in the following 
number. 

SUBSCRIPTIONS. 
The ttuboe^pHAn for Vol. L (Nos. 1 — 18) ia 
£1 2s. and we shall be obheed by Ujc amonnt being 
forthwith remitted. The simscription for the eoncaU 
yolume (Nos. li — ^25^ is £1, if pre-naid ; if not 
pre-paid it will, aQ in the case of yol. t., be £1 ^. 
We should prefer pre-payment of subseriptiona, and 
as it is an aayantage to our subscribers we trust they 
will for the future adopt the pre-payment plan. Post 
Office Orders should be made nayable at tne 8trahi> 
Post Office, to our publisher, Mr. Thomab Day, oI 
N9. 13, Carey Street 

Joafe pnbUdiad, 

AN EXPOSITION OF THE LAND TAX: 
Ito AflMMment and CoDeedon ; riiowing the SnliiloeCs txMnpS 
from the Tax ; mode of Gnmtlnff Belief firom the Double Lead Tux 
tmtwuA on the Estatae of Boman CathoHca; and Hlghta and Ad- 
Tantagea e oute iied by the Redemption Acta, with Reiweneaa to Um 
reported Caaea In the Coorta of Lew and Equity, bearing on the aob* 
)eek; and an Introductory Sketch of the Hlatory of the Land Tax. 
By Mabx a. Bousom, of the Inland Berenne Office, Somaael 
wiaaeL—Prlee Halta-Crown, or aent free ftir thlrtyndx atimpa 

Alao, by the tame Author, 

A GUIDE TO THE REDEMPTION OP 
THE UUffD TAX— CoBtaJning an Analyala of the mwmai 
Acta now in ftyroe ftir the Bedempfefon. of the Land Tax; and of fbe 
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nowera given by thoae Acta fin- the Sale and Mortgage at Landi 
be pnrpoae of Bedemptlon. To wldch are appended Ittlea tar 
cnlathig the Tenna of Bedemptlon of Money and Stock.— Price U 

London: T. F. A DAT, 13, Carey-atnet, LlnoolnVhu. 
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lowing statement Is made for the guidance of intending purchasers : — 
Division L contains those (Questions and Aneirers only wldch 
rekte to COMMON L.\W. In consequence of the pending al« 
teratlons hi practice, a third edition of a iwrtion of the work 
was issued, containing " The Principles of the Common Law.'* 
This is colled Part 1, and tlie price is 4a 6d. So soon as the 
Common Law Practloe is settled. Part 2, containing *'The 
Practice of Comm<m Lasr," will appear. 
DiTlsioir IL embraces the EQUITY Questions and Answers. The 
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London : T. F. A. DAT, 13, Carey-etreet, Llncoln*s-inn 

> Jast pobUshed, price 4a 6d., 8va sewed, 

LITTLETON'S TENURES: with Notes, and 
Copious Questions on the Text and Notea Now Edition. 
The mode in which this work has boen e Uted.is, in the first place, 
bv omitting the portions quite obsolete ; in the next place, by slightly 
altering Littlbtox's Text, where some partial change has boen inado 
in the law since LlttletOAls time ; and, in the third place, ^y adding 
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questions on the texts and notes. 

London : T. F. A. DAY. "% Carey-street, Llncoln's-inn. 
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MOOT POINTS 



No. 17.— 5toft«te of Usei:— Lease far Years. 

A lease of itself vests in the lessee no estate what- 
ever in the demised premises ; it merely gives him 
an inUresse termini^ a right to enter and take posses- 
sion 'of them. So that to complete the title of the 
lessee he mnst actually enter upon the demised 
premises (vide " Archbold^s Landlord and Tenant" 
2nd. edit : p. 43). In Stephen's Comm. 3rd. edit., 
1st. vol. p. 614> it is said: '^A lease for years gives 
no complete estate until entry has been made; but if 
a man seised of land, bargain and sell it for a term 
of years, the use thus raised will be executed and 
become a complete estate for years, by force of the 
statute, without any additional ceremony ; upon the 
same principle that a bargain and sale for a freehold 
interest will enure to pass a freehold, without livery 
of seisin. " Mr. Hayes, in his ^^ Introduction to 
Conveyancing **, 5th. edit : Ist. vol. p. 122 says :.^' As 
to leasehold interests, (i. e, for a term of years, 
leaseholds for life being freehold interests), the 
statute of uses Jiad no application to the transfery 
though it had to the creation of chattel interests. 
When A., the legal owner of a freehold interest, 
conveyed the land to B., to (he use of C. for a term 
of years, or made a bargain and sale of the i«e to C. 
for a term of years, the statute drew the term out of 
the freehold interest, and vested it in C. at law. " 
In precedents of leases, the lessor is usually made to 
^^ grant, demise, and to farm let " unto tiie lessee, 
the words *Wo ^ use of^^ being omitted. It would 
certainly appear from the above authorities that if 
those words were included, the lessee would, at once, 
become possessed of the term, and consequently by 
virtue of sucfa possession would, without entry, be 
entitled to many rights which, otherwise, would not 
attach until entry. Can any correspondent inform 
me why the words in question are not usually inserted? 
O. P. Q. (Cheltenham;. 

No. 18. — Innkeepers' Licence, 

Under 9 Geo. 4, c. 61, a person on the ^th 
September, 1855, applied to a bench of borough 
magistrates for a licence to sell ezciseable liquors ; 
but it appeared that the notices to the overseer and 
the constable were served on the 30th JuncT, instead 
of ^^ within the month of July *' as directed by the 
act. The magistrates, therefore, refiised to enter- 
tain the application. 

Query, — ^Were the magistrates justified in refusing 
to entertain the application on the ground that the 
notices were served too soon ? 

S. W. (Yeovil.) 



No. 19. — Copyholds — Admission of Hetr^at'Law of 
Mortgagee — Stamp Duty, 
In 1849, A. B. surrendered certain copyhold pro- 
perty to C. D., for securing j£100, which surrender 
has never been discharged. The mortgagor and 
mortgagee are both dead, and the heir-at-law of the 
latter is about to take admission. This being an 
admittance on deatA, it is thought that the stamp 
duty will be £1 ; but as it is also an admittance upon 
a mortgage vdll not 2s. 6d. be sufficient? See 13 & 
14 Vict. c. 97, schedule Tit. Copyhold. 

Alpha (Witham). 

No. 20. — Devise — Mortgage or Sale. 

Harriet Wilson, by her will, gave to her nephew, 
Ralph Harrison, a dwelling-house and three doees 
of land in case he should survive her and attain the 
age of twenty-six years, and in case of his death 
before attaining that age, without having lawfiil 
i^sue, then she devised the same to her cousin, 
Maria Philipson, her heirs and assigns for ever. 
llalph has survived his aunt, and has reached the 
age of twenty-six years, but is unmarried; he wishes 
to mortgage or sell the property, but Maria inasts 
that he can do neither, as he has only a contingent 
estate. The mooter contends that the devisee, 
Bolph can either mortgage or sell at his option, 
and might have done so at twenty- one, aa the estate 
was vested m him. What kind of estate has Ralph, 
and can he dispose of it by sale or mortgage without 
requiring the consent of Maria Philipson? 

GuLiELMUS T. (Hexham). 

No. 21. — Legacy to Married Woman Payable out of 
Real Estate — Assignment — Acknowledgment of 

We should like to have an opinion of any of our 
subscribers who may feel competent on the follow- 
ing matters, premising that it is said that the two 
are similar, and one point for consideration will be 
whether there is or not a distinction between the 
two statements, so as to require different answers : — 

No. 1. — A testator, lately deceased, devised free- 
hold property to A. B. and his heirs, subject to and 
charged with the payment (exclusive of the personal 
estate) of a pecuniary legacy to C. D., a married 
woman, and payable at the testator's death. C. D. 
and her husband have contracted with E F. for the 
sale to him of the legacy. Qy. is it necessary that 
the assignment of the legacy should be acknowledged 
by C. D., under the Fine and Recovery Abolition 
Act? 

No. 2. — ^A. B., by his will, gave real estate to 
C. D., his heirs and assigns, he paying thereout 
to tesUtor's daughter, M. H., ^£200. Testator's 
daughter and her husband have sold their legacy to 
£. F., and the question arises whether, in order to 



Oct. 1, 1855]. 



TllE LAW CHRONICLE. 



XV 



pass her legacy, the deed of assignment should be 
acknowledged under the Fine and Recovery Act? 
Having had grave doubts as to the necessity of an 
acknowledgment, I submitted the point to the con- 
sideration of counsel, who advised as follows: — 
^^ M. H.*8 legacy having become vested in possession, 
and being now paid 10 her husband, he alone can 
receive and give a discharge for it, and her acknow- 
ledgment or execution of the deed seems to be uri' 
necessary; it is desirable, however, that she should 
execute, in order to render it hereafter unnecessary 
to prove her marriage as part of the title.*^ 

[See the case of Hobby v. Allen, 15 Jur. 836, and 
the dissenting case of Briggs v. Chamberlain, 18 
Jur. 56 ; 21 Law Tim. Rep. 218 ; and the more 
recent case of Tuer v. Turner, Week. Rep. 1854-5, 
p. 583 \ S. C. 25 Law Tim. Rep. 252 ; also stated 
ante^ p. 87, with the authorities referred to in such 
cases. — ^Ed.] 



ANSWERS TO MOOT POINTS. 



No. 15. — Voluntary Conveyance, 
(ante, p. xi.) 
I think that equity would interfere in favour of 
the claims of the creditors in this case. To render 
a purchaser from a voluntary grantee secure it is 
absolutely necessary that the purchase should be 
for a valuable consideration and bond fide; the second 
of these essential ingredients is wanting in this case, 
and subjects the property, therefore,. in the hands of 
the second purchaser to the claims of the creditors 
of the original grantor. See Story's ** Equity Juris- 
prudence," s. 434. J. F. C. 

No. 15. — Voluntary Conveyance (ante^ p. xi.) 

As the purchaser was acquainted with the circum- 
stances the creditors can claim the property. In 
Huguenin v. Baseley (14 Yes. 289) Lord Eldon 
says : ^* I should regret that any doubt should be 
entertained whether it is competent to 1^ court of 
equity to take away firom third persons the benefit 
which they have derived from the fraud ('imposition) 
or undue influence of others. The case of Bridgman 
V. Green is an express authority, that it is within 
the reach of the Court of Chancery to declare the 
interest so gained by third persons cannot possibly 
be held by them." But had the purchaser been 
without notice, I think the creditors could not claim 
the property (see Harrison v. Wiltshire, 4 Law J. 
N, S. Chanc. SO, and the cases there cited). 

J. T. B. (Hadleigh). 

No. 15. — Voluntary Conveyance^ (ante, p. xi). 

As thC: property has been sold for valuable con- 
sideration (and an adequate price paid for the same 



I suppose) the conveyance will be protected, and the 
creators of the voluntary grantor will be unable to 
claim the property, equi^ will not interfe^^ and the 
conveyance will prevail. I do' not think notice of 
the grantor^s circumstances would have the effect of 
setting aside the conveyance (Stoxy, 425, 433; 2 
Spcnce^ 288). Gulielmus T. (Hexham). 

No. 106. — Sale by Auctum— Set-off against Price of 
Goods (vol. 1, p..xliii ; ante^ pp. iii, iv, viii and xii). 

Perhaps I erred in my previous arguments in 
referring to Coppin v. Walker (7 Taunt. 237) as in 
exact point with this question, for there the auc- 
tioneer could not recover because defendant had 
settled with principal and set off his debt previous 
to the bringing of the action ; but yet there may be 
gathered from it that that set-off may be had, though 
goods are sold by auction, for Dallas said that, ** the 
defendant is induced probably by this representation 
to become a purchaser, that he may have the 
opportunity to set-off the price of the goods which 
he held payable by the principal to him.** . This I 
think is sufficiently expressive of defendant's legal 
right to set-off^ and see the latter part of the opinion 
of Parke, J., who strongly supports him. But Mr. 
Barker's denial that the particular circumstances of 
this question are similar to Coppin v. Craig (7 
Taunt.) is unfounded. In that case there had been 
no actual settiement, and defendant pleaded that the 
auctioneer was only trustee for the principal, and also 
a set-off due from the principal to him, and he was 
held entitied to his set-off. The present moot point is 
similar in almost every particular, therefore Coppin 
V. Craig governs it; and the case of Jarvis v. 
Chappie (2 Chitt. 387) is also in point. The auc- 
tioneer, Jarvis, brought an action — defendant pleaded 
as in Coppin v. Craig—- counsel contended that the 
plaintiff as an. auctioneer could bring an action and 
not be defeated by a set-off of a debt of the principal 
to the seller — Lord Ellenborough said, ^^If the 
auctioneer sold them as his own goods, or had a lien 
upon them, the set-off would not defeat his action. 
But after an intimation to him of the principal's 
debt and the conversation above, he must be subject 
to the set-off of the debt of the principal," &c. ; vide 
also Atkyns v. Amber, 3 Esp. 390. The case of 
Williams v. Millington, 1 H. Blk. 81, cited by Mr. 
Barker, is not in point. The facts of the case are 
as he has stated, and that the auctioneer gained a 
verdict. But though the auctioneer there obtained 
a verdict, yet the case was decided on other grounds, 
and the doctrine of set-off was hot entered into; had 
it been so the defendant would have gained the 
the verdict. The declaration was for goods sold 
and delivered, the plea the general issue, t.e.,'11 total 
denial of ever having received any goods of the 
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auctioneer, or, in other words, denying that the 
auctioneer had a right to bring an action, and he 
never pleaded his right to set-off. Now, according to 
plaintiff's counsel, had defendant averred that the 
pkintiff was agent of the crown, then stated the debt 
and pleaded payment of the residue, he might have 
availed himself of the statutes of set-off, and he 
refers to Winch t. Keely (1 T. R. 619), and there- 
fore that the only question in the case was, ^^ whether 
the plaintiff could maintjwn an action for goods sold 
and delivered?" So that, according to counsel, 
Williams y. MilKngton, might be an authority to 
support my view of the case rather than the oUier. 
The judges refer not at all to the set-off; they decide 
that the auctioneer may maintain an action, and as 
Parke, J., says, it only decided as much. The 
marginal note to the case goes not bejond this, and 
Messrs. Story, Paley, Bateman, Chitty, Phillips^ 
Petersdorff, and others refer to it as such. 

Mr. Chitty supports my opinion when he says 
that ^^ these (t.e., ftctprs, auctioneers, &c.) may sue, 
unless the principal or real owner elect to bring the 
action in his own mime, but the agent sues subject to 
any right of set-off against the principal And again^ 
at page 850, " although the agent may maintain the 
action in his own name, yet the demand is in general 
subject to any right of set-off which tlie defendant inay 
have against the principal.^ Messsrs. Story, Piley, 
Phillips and Bateman write to the same effect, and 
state the above cases. This doctrine, as I have 
before stated, is based upon the maxim quifacitper 
aliumfacit per se, and it is only a.i obvious dictate 
of natural justice that qui sentit commodum sentire 
debit et onus, and that he who has acquired through 
his agent certain fixed rights and remedies upon the 
contract against the other contracting party, shall 
be placed in a position of entire reciprocity with 
regard to him. A. H. Morton (Louth). 



Bankruptcy of Messrs. Mare & Co.— The 
bankruptcy of these well-kno>vn ship builders has 
caused some sensation in the commercial world, and 
some interest attaches- to it in a professional point 
of view, on account of the steps which have been 
taken by the creditors and the commissioner to 
carry on the business. At a meeting, held under 
the presidency of the official asagnee and with the 
sanction of the commissioner, a committee of the 
creditors was appointed, to advise with the official 
assignee in his endeavours to carry on the works 
until the choice of creditors^ assignees. 

Railway Expences. — It now appears that a large 
)>ortion of the £12,000,000 said to have been paid by 
the railways in parliamentary expences consisted of 
money paid to landowiicrs and friends of the 
originators of the i$cbcmc. 



NOTICES TO CORRESPONDENTS. 



S. G. — ^You had better wait a little longer, as the 
delay will not' affect your admission. 

Voluntary Conveyance. — ^We have so many 
answers to this point that we have been compelled 
to destroy the greater number of them, and fear wc 
have given insertion to too many 

Subscriber (Leeds). — ^The Keys are still on sale, 
and can be had either direct or through a bookseller. 

L. T. — ^You can have your name inserted in the 
list if an articled clerk or a solicitor. 

G. B. H. — ^It was so late in the month when your 
last obliging note arrived that we had not time 
for this number to consider the matter, but have 
given insertion to the point. 

A. X. — We cannot yet soy what day the examina- 
tion will be. It is quite true that the examiners are 
getting stricter. 

M. O. R. — ^The first vol. of Davidson's new edition 
of Conveyancing Precedents is published, but we 
cannot say when the others will appear. The pro- 
mise is a volume every four months, but the per- 
formance will be very different. 

Subscriber. — It is always a delicate matter to in- 
terfere between soUcitor and articled clerk, and we 
always say that it is better for the clerk to submit to 
any ^^ drudgery " rather than quarrel with the soli- 
citor to whom he is articled. There is something to 
be learnt from every kind of employment, and if the 
clerk be willing, and performs the part allotted to 
him with aUlity, it wiU be tiie interest of the solici- 
tor to give him more important matters. 



SUBSCRIPTIONS. 
The subscription for Vol. I. (Nos. 1-^13} is 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. The subscription for the current 
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MOOT POINTS. 



No. 22. — Exercise of power of sale by trustees to pre- 
serue^ jr., ^ghere estate limited m tail — Succession 
duty. 

A. by hiB will deTises an estate to tnistees and 
their heirs to the use of B. for life, remainder to 
the use of the trustees to preserve contingent re- 
mainders, remainder to the use of the heirs of the 
body of B. in tail male. A. gives to his trustees a 
power of sale and exchange with th6 consent of the 
tenant for life. The trustees, with the necessary 
consent, exercise the power of sale. Does the con- 
veyance require enrolment as a disentailing deed? 
The will directs the purchase money to be invested 
in the purchase of land, to be held upon uses similar 
to those above. Will the estate sold be liable to 
succession duty in the hands of the purchaser upon 
the death of the tenant for life, or does such duty 
attach upon the purchase money or the property 
purchased with it ? • 

No. 2$, -Judgment in Long Vacation on Writs 
specially indorsed. 

Previous to the passing of the Common Law 
Procedure Act, 15 & 16 Vic. c. 76, no declaration 
could be filed between the 10th of August and the 
24th of October. Can judgment now be entered up 
and execution issued in an action under the 27th 
section of that act, between the dates above where 
the writ has been specially indorsed? 

No. 24. — Separate estate — Husband's concurrence. 

Copyhold property is settled upon trust to pay a 
life annuity to A., and then upon trust for B., a 
married woman, for her sole and separate use, 
independent, &c., following the usual words. The 
trustees have power to lease for twenty-one years, 
and have exercised it, the tenant has made an ad- 
vantageous offer to take the property for twenty-one 
years more, but his solicitor requires the concur- 
rence of the husband as well as of B. in the lease, 
and the husband cannot be found. Can B. alone 
give an effectual consent to the further lease ? 

QUiBRENS. 

No. 25. — Devise of Crops. 
A., by his will, gave to his eldest son B. all the 
crops which might be on his land at the time of his 
death ; and to C, his other son, all the rest and 
residue of his personal estate. The wUl was duly 
executed in the month of July, the testator dying in 
the latter end of September, when nearly the whole 
of the crops growing on his land at the time of 
making his said will had been reaped and stacked. 
Is B. entitled to the crops so reaped (no mention 
being made in the will as to growing crops, but 



merely all the crops on the fkrm), or is he only 
entitled to the crops growing on the land at the 
testator's death ; and in case of B. taking possession 
of and selling the crops so reaped, what remedy 
will C, the other legatee (who is entitled to all the 
residue of his personal estate, which would include 
the said crops so reaped if the decision were in hia 
favor), have agunst B. ? The mooter is of opinion 
that B. is only entitled to the growing crops on the 
land at the testator's death, but will be obliged by 
some authorities on the subject. 

G. H. Cix)UOH (Worksop). 

No. 2^.— Articled Clerics— Death of Master. 

A. was articled to B. and C. partners, professional 
men (not solicitors), carrying on business at D., to 
whom he paid a liu-ge premium, and they entered 
into the usual covenants to teach him their business. 
Soon afler A.'8 becoming their clerk, C, who was 
the only partner possessing any knowledge of the 
business, died, and A. is consequently deprived of 
the instruction he would have received from him 
had he lived. A. is still with B., the surviving 
partner, but he being wholly incapable of teaching 
him his profession, his remaining with him is of 
little service, and he is, therefore, anxious to place 
himself under another and more competent person. 
Since A. was articled to B. and C, does not the fact 
of C.'s 'dfliath operate as a dissolution of the artidcj, 
and entme A. to demand a return of a portion of 
the premium, and to have his indentures, of which 
there is still a considerable time to run, given up to 
him. If so, then he will have an opportunity of 
improving himself in his profession under another 
master, but if he is obliged to complete his term 
vrith B., at the end of it he will not be in a jAsition, 
through a want of knowledge of his profession, to 
practise for himself, but he put to additional trouble 
and expense in making himself proficient in it. 

H. L. Baker. 

No. 27. — Mortgagee — Liability. 

A. executed a legal mortgage of certain leasehold 
premises to B. for securing £500 and interest, and 
afterwards executed a second mortgage of the same 
premises to C. for £200 and interest, B. having 
notice thereof; would he be liable to C. if he 
accepted, on tender by A., the amount of his mort- 
gage money and interest, and handing over the 
title-deeds of such premises to him without first 
informing C. thereof? Otherwise A. would be in a 
position to act with the property' as unincumbered, 
and so defraud the second mortgagee of his daim. 
If in the afilrmative, must C. proceed by action at 
law or in equity ? 

£. R. Jaques (Handsworth). 
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No. 28.— Pbtwr to WiU— Exercised hy CodxcU. 

A., by his will, empowered B. to will and to give 
the Bum of £100 in such manner as B. ahould think 
proper. B. exercised the power by a codicil. Was 
this a legal exercise of the power? 

A Subscriber. 



ANSWERS TO MOOT POINTS. 



No. 17,—Statute of Uses— Lean for years 
(ante, p. xiv). 

By the operation of the Statute of Uses, the fact 
of a good consideration (to which of course a reser- 
vation of rent would amount) being expressed, is 
alone capable of raising a use, and giving the 
instrument the effect of a bargun and sale (properly 
so called). Hence actual entry, and d fortiori, the 
insertion of the words to the use of sue not necessary. 
The Question remains, why is that form of limitation 
always inserted in the conveyance of fireeholds and 
not in leases? I should suggest, in answer, that 
the distinction is kept up in practice out of respect 
to the doctrine, that the Statute of (Jses has a more 
limited application to personalty than to freehold 
property. — Query : Whether the common law lease 
and the interest called ** interesse termini'* have any 
existence now V A. L. J. 

No. 18. — Innkeeper''s License (ante, p. xiv.) 
According to the 9 Geo. 4, c. 61, s. 10, it seems 
clear to me that the magistrates were perfectly 
justified in refusing to entertain the application for 
license to sell exciseable liquors on the groimds 
stated, inasmuch that it appears imperative on the 
magistrates to be ruled by the act. In a previous 
part of the section it provides that the notice is to 
be affixed to the church or chapel doors, or other 
conspicuous place within each parish, between the 
first of June and the last of July, thus showing that 
some distinction must be made in serving the notices 
on the constables and overseers, and the posting of 
the notice on the church or chapel doors or other 
conspicuous place in the parish. Formalities in this 
respect are of great importance. 

G. H. C; ouan (Worksop). 

No. 21. — Legacy to Married Women payable out of 
Beat Estate — Assignment — Acknowledgment of-^ 

(ante, p. xiv). 
These questions do not appear to me ro dissimi- 
lated in' character as to require different answers. 
Although dissimilar in fiicts, in point of meaning 
they are the same, for both legacies, being vested, 
are a charge on the real estate devised. And that 
they should be so considered in relation to the 
point under discussion, will, I think, be manifest 
from the further consideration of the question. I 



shall, therefore, in proceeding to shew that the 
quexy here suggested, ought to be answered in the 
affirmative, treat them as one. The point at issue 
seems to be, whether in the case of a legacy to a 
married woman charged on land, any disposition 
thereof by her must be by deed duly acknowledged 
under the Fines and Recoveries Act. The cases 
cited in point (Briggs v. Chamberlain, and Tuer v. 
Turner) dp not altogether bear upon the present 
case, for in each of those cases the married woman 
was entitled to a share of the proceeds to arise from 
the sale of certain real estate, not then actually 
sold, which would clearly constitute such an equit- 
able interest in land, as to become subject to the 
provisions of the Fines and Recoveries Act, while 
here it does not appear quite so plain that an equit- 
able interest exists ample enough to bring it under- 
the same heading and rule as that contained in the 
above cases, for we have no evidence of a direct 
equitable estate, by reason of a direction to sell and 
an interest given in the prbceeds, as in those cases, 
but, merely a charge created on the land to the 
extent of the legacy bequeathed. The decisions 
come to in the cases cited, do not seem to be 
grounded alone on the fact of the interest being a 
charge on the real estate, but, rather upon the more 
general principle of its being such an equitable 
estate, as is intended to be comprised- in the pro- 
visions of the act. How far this distinction may be 
carried, I do not pretend to say. Certain it is, 
though, that this principle was recognised in both 
cases, and seems to have been the groundwork of 
the judgments. It may be doubtful whether under 
the term " equitdble interest " can be comprehended 
a charge in respect of a legacy. I shaU, however, 
deduce my answer to this point more firom the 
act itself, and not rely alone on the cases cited. By 
sec. 77 of the Fines and Recoveries act, a married 
woman is empowered to dispose of any lands and 
money, and also to release, surrender, or extinguish 
any estate therein, as effectually as if she were a 
feme sole by «^eed duly acknowledged in the manner 
therein directed. On referring to the interpretation 
clause of tfiis act, I find that the word ^^ estate ** 
shaU be held to extend to an estate in equity, as 
well as at law, and to any. interest charge lien or 
incumbrance in or upon or affecting any land &c. 
And I do not perceive anything in tiie context 
repugnant to this construction. I would, therefore, 
submit that the legacy referred to and under con- 
sideration in this point being vested, is a charge on 
the land, and consequently, on the wording of 

the above act, »ny assignment thereof, by the 
niarried woman, must be bv deed duly acknowledged 
by her. W. H. RA2n>LE8. 

N<xns. — ^^Ve are obliged to Mr. Randies for his 
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answer, and are surprised that a subject so in- 
teresting and important, has not been attended to 
by other subscribers. We trust before our next 
appears ta receive the views of others, and perhaps 
Mr. Randies* answer may furnish matter for the 
formation of a sound opinion. — Eds. 



Emioratiok of Lawterb. — ^The following para- 
graph (which we take from the Hampshixs Indepen- 
dent) is significant of the condition of the profession, 
and furnishes by no means a solitary .example, as we 
know that several members of both branches have 
left the country and gone to the colonies, and all 
for the same reason, viz., thai there is not occupation 
sufficient for them in this country. The Mr. Wise 
referred to is Mr. Edward Wise who, besides editing 
either in whole or in part some of the Law Times 
publications (but which were mere compilations), 
also produced an edition of the Bankruptcy Consol- 
idation Act, with ver^ usefiil notes, and to the 
second edition of which we have recently called 
attention : — '* In the law report of a Sydney paper of 
the 18th June, we perceive that at a sittmg of the 
Supreme Court on the previous Saturdav, before the 
Chief Justice and Mr. Justice Thenr, tne Attorney- 
General moved for the admission of Mr. E. Wise to 
the bar of New South Wales. iMr. Wise had been 
called to the English bar in 1844. He had not 
received the certificate of this gentleman^s admission, 
but ^is was of no consequence, as Mr. Wise was 
known to be the author of several legal works, and 
had not only brought letters of introduction from 
some of the judges, but was personallv known to 
several of the members of the colonial bar. — ^Mr. 
Justice Therry said tiiat he had himself the pleasure 
of knowing Mr. Wise while he was in England. — 
Their Honours directed the admission of Mr. Wise. 
There had been a precedent for dispensing with the 
certificate, and there could be no doubt whatever as 
to identity in the present instance. Mr. Wise was a 
barrister of the Western Circuit Bar, another dis- 
tinguished member of which, Mr. R. Sewell, has, we 
understand, sailed for Australia, or is about to do so. 
We wish the learned and respected gentlemen every 

success in Uie land of their adoption, which thsir 
talents and legal acquirements so richly merit.'* 



NOTICES TO CORRESPONDENTS. 



"Student."— Mr. Hdthouse's is the best com- 
pendious law dictionary, and it has not been so much 
affected by the alterations as the other works, but 
still there is much that is obsolete. For conveyanc- 
ing, Williams, Burton, Hayes, or Watkins, accord- 
ing to your progress, in the order mentioned ; for 
common law practice, wait for Luah's second edition 
by Stephen ; for equity, either Ayckboum or Smith's 
Practice ; for bankruptcy, wait for new edition of 
Archbold, or, if inconvenient, get Wise's edition of 
Consolidation Act, or read the articles in Chronicle. 



C. Mj — ^The omission of your name from the list 
of correspondents was quite accidental, and is no 
ground for your refunng to have it re-inaerted. 
Yours was not the only omission. 

H. K. H. — It is quite uncertain when a new 
edition of Cruise will appear. 

Moot Point, No. 106. — We find so much dis- 
agreement among our correspondents on this point, 
that we propose ia our next to state our views, with 
a desire to terminate the discussion. We trust this 
will satisfy the six gentlemen who have sent com- 
munications respecting the matter. 

Reader B. A. C— Yes, if you give notice by 1st 
of November ; but it is not usual to give notice for 
examination only, and we would not advise yon to 
do it; 2, within first seven days of the term; 8» 
yes ; the Incorporated Law Society's secretary will 
not forward your views, as a notice for examina tJon 
only is not approved of; 4, we do not know. 



LIST OF CORRESPONDENTS. 



The following names are to bemadded to lists at 
pp. X, 96 :— Mr. G. H. Clough, at ^Messrs. Eddiaon 
and Clough, Worksop ; Mr. H. K. Hebb« J. .Moore « 
Esq., lincoln ; Mr. £. R. Jacques, Alma Chambers, 
32, Paradise-street, Birmingham. 

SUBSCRIPTIONS. 
The subscription for Vol. I. (Nos. 1—13) is 
£1 2s. and we shall be oblised by the amount being 
forthwith remitted. The subscription for the current 
voltme (Nos. 14—25) is £1, if ;>re-Daid ; if not 
pre-paid it will, as in the case of vol. I., be £1 28. 
We should prefer pre-payment of subscriptions, and 
as it is an aavantage to our Babscribers we trust they 
will for the future adopt the pre-payment plan. Post 
Office Orders should be made payable at the Strakd 
Post Office, to our publisher, Mr. Thomas Day, of 
No. 18, Carey Street. 

Joafe paldiflhed, 
N EXPOSITION OF THE LAND TAX; 

^ m. Ita AMemnent and CktUectioii ; ibowlng the Sal^ecto ez«mpe 
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reported Casea In the Courta of Law and Equity, hearing on the nb- 
JSTwd an Introdnctory Sketch of the Hlatory ofthe Land Ta». 
By Makk a. Bodw>w, of the Inland Rerenne Office, StmusmM 
Houae.— Price Half-A^Crown, or aent free tor thlrty-alx itampa. 
Alao, by the eame Antbor. 

A GUIDE TO TBDB REDEMPTION OF 
THE LAND TAX-Contalnlng an Analyria of, the aereral 
Acts now In tonse tor the Redemptjon of the Land Tax; and of On 
powertglTen by thoae Acta «w the Sale and MortMe of L«»da tor 
he purpoae of Redemption. To which are appended T^tea ftw cal- 
cnlatlngtho Terms of Redemption of Money and Stock.— PiiM la. 6d. 
or poet flree for as. 
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MOOT POINTS. 



No. 20.-^ Stamp — Apportionment of Freeholds and 
Copyholds. 
A. B. purchased freehold and copyhold lands of 

C. D. The purchase money (£500) is apportioned 
thus : freehold, £75 ; copyhold, £425— total, £500. 
The duty in respect of the freehold is 78. 6d., hut 
the conveyance contains a coyenant to surrender the 
copyhold, and also the usual covenants for title, &c., 
in respect to hoth freehold and copyhold. Does the 
conveyance of the freehold, in consequence of the 
covenants affecting the copyholds, require any stamp 
heyond the 78. 6d. one for ad valorem on the appor- 
tioned purchase-money of £75, the ad valorem duty 
in respect of purchase-money for the copyhold being 
charged on the surrender ? 

No. SO.^Affidavit of Debt in Australia. 

By 5 Geo. 2, c. 7, s. 1, a person residing in Great 
Britain may prove a debt due to him from a person 
residing in the American colonies by affidavits. 
Can debts be proved in the Australian courts by 
affidavits ? and if so, before whom must such affida- 
vits be sworn? 

No. 81. — Legacy to Representatives of l/arried 
Woman. 

A., by his will bequeathed a certain legacy of 
£100 to B., and after her decease to C, the wife of 
D., and. in case of C.'s death before the legacy 
. became frtiyable, to her legal personal representa- 
tiyes according to the statute. C. dies before 
she becomes entitled to the legacy, leaving her hus- 
band, D., and two sons, E. and F , her surviving. 

D. makes his will, whereby he bequeaths the whole 
of his personal estate to his eldest son, E. After- 
wards B. dies. Is the sole legatee E., or E. and F. 
jointly, entitled to their mother's legacy, and why? 

J. R. C. 
No. 32. — Power of Appointment. 

The following point lately arose in our office, and 
is now under the consideration of counsel : — ^A tes- 
tator devised real estate to his three sons to such 
uses as they should by any deed (instead of the 
usual form by any deed or deeds) appoint, and in 
default to themselves in fee. The sons lately ex- 
ecuted a deed of appointment affecting only part of 
the estate, and the question has arisen whether the 
narrow wording of the power enables them to ap- 
point the residue of the estate, or whether the power 
is exhausted. The mooter is inclined to think it is 
not, but that a liberal construction would be put 
upon the wording of the power, not taking *^ any 
deed " strictly in the singular sense, but as a generic 
term. The question would (it is submitted) be 



equally important, if the appointment had been of 
the whole estate to one for life, and it was wished to 
convey the reversion in fee under the power by way 
of remainder. 

Quaere also, supposing the mooter to be right m 
the view he has taken, whether the constructioii 
would be eqiially liberal where the power is con- 
ferred by deed. A. L. Trotmam. 

No. ZZ.-— Benefit Building Sdciety^Uses to bar 
Dower, 
A freehold estate is conveyed to A. B. to uses to 
bar dower, who mortgages the same to the T. Benefit 
Building Society, and afterwards, on paying off the 
mortgage, obtains a receipt iVom the society under 
the 5th sec. of the 6th and 7th Will. 4, c. 32 (vide 
words of statute). A. B. subsequently obtains an 
advance from C. D., to whom he mortgages the 
estate. In case of A. B.*s death before paying off 
this mortgage, would his widow be entitled to her 
dower out of the mortgpged estate ? This point is 
ndsed under the presumption that the estate became 
re- vested in A. B., discharged fitmi the uses in the 
conveyance to him, and that, therefore, the wife 
would be entitled to her dower. 

No. 84. — Portreeve. 
What are the origin, nature, and duties pertaining 
to the office of Portreeve. W. G. (Lampeter). 

No. 85. — Assignment of PoUcy — Registering. 
Is it necessary to register an assignment of a 
policy of insurance under the Bills of Sale Act ? 

Excelsior. 

No. 86. — Surveyor of Highways — Liberties^ 
Will you be good enough to give me your opinion 
on the following point : — ^A certain parish (T.^ is 
divided into so many liberties, and each liberty pays 
its own highway rates, but the said parish does not 
allow the parties residing in such liberty to choose 
their own surveyor. Now, I contend that the parish 
being so divided into liberties, and each liber^ 
bearing its own highway rates, ought to have the 
option of choosing its own surveyor (see section 6 of 
the Highway Act, and the note (F) at the foot). 

ASUBflCBIBEB. 



ANSWERS TO MOOT POINTS. 



No. 21. — Legacy to Married Woman Payable out of 
Real Estate — Assignment — Acknowledgment of 
(ante, pp. ziv). 

The two statements are practically the same : in 
both cases the legacy is a charge on real estate, and 
upon this point turns the question whether the deed 
should be acknowledged. The 77th section of the 
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8tat 3 & 4 Will. 4, c. 74, enables married women to 
dispose of, release, or extinguish by deed acknow- 
ledged any estate in land, and the interpretation 
danse of the act extends the meaning of the word 
" estate ** to an estate in equity as well as at law, 
and also to any interest, charge, lien, or incumbrance 
in, upon, or affecting lands, either at law ot in 
equity. The wife's legacy is an ^' interest *' in or a 
*^ charge " upon the land, and therefore she is enabled 
to dispose of it. But any such disposition, to be 
effectual, must be by deed duly acknowledged. 

If, however, the legacy is ^* being now paid," as is 
stated in the eounsePs opinion quoted, it becomes 
the wife's personalty, to which the husband is en- 
titled by marriage, and he alone may receiye it, and 
give a valid discharge for it. But so long as it 
remains unpaid, and a ^* charge " upon the land, any 
asrignment by way of mortgage or otherwise must 
be joined in t^ the wife, and she must acknowledge. 

The legacy is, whilst mipaid, a chose inaction, and 
the husband is entitled absolutely to all such in- 
terests when reduced into possession. If, therefore, 
the legacy is not reduced into possession by the hus- 
band, and if the wife does not join in any deed dis- 
posing of it, or if she does so join, but does not ae- 
knqwledge the deed, she will still be entitled to the 
legacy if she survive her husband (see 3 & 4 Will. 4, 
c. 74 ; Hayes' Conveyancing, vol. 1, p. 208, et seg., 
6th edit. ; Briggs v. ChamberlaiA, 18 Jur. 66, and 
the other cases and anthorities cited by the mooter). 

W. G. 

NoTB.— Our correspondent has vexy ingeniously 
and adroitly seised upon the words ** being now 
paid,*' which appear in the counsel's opinion, as 
stated at p. xiv, but this we apprehend must be a 
mistake of ours, at all events, it is opposed to the 
question, which speaks of a contract for the sale of 
the legacy to a stranger, and of a deed of assignment. 
We consider our present and former correspondent 
are correct, and that the assignment (not being a 
present payment of the legacy) should have been 
acknowledged. We feel disappointed that so few 
of our subscribers have taken any interest in a 
question of so much utility, and we cannot but 
contrast this ^th the readiness and even eagerness 
formerly exhibited by articled clerks in discussing 
topics of a like practical nature. W. G.'s answer 
arrived too late for insertion last month, and he has 
since &voured us with another communication^ 
which, as being usefhl, we also give insertion to. 

No. 21. — Acknowledgement of deeds by married 
UHmten (ante, pp. xiv, xix). 

About the latt^er end of October I wrote my answer 
to this moot point, but I suppose it did not reach yon 
in time to appear in your November number, or 



perhaps it was not ** up to the mark." It has since 
occurred to me that as ^* grave doubts ^Xante^ p. xv) 
sometimes arise as to when married women should 
or should not acknowledge, we may reduce the point 
into the following rule : — ^That where a married 
woman is entitled to an interest in land, and even 
though pecuniary connected with land — in all such 
cases she must acknowledge. 

In other cases the irife need not necessarily, 1 
apprehend, be made a party at all (except in the case 
of a power, with which the Fines and Recoveries 
Act does not interfere). It may of course be advi- 
sable, and even proper, to make her a party in some 
instances — ^particularly where the husband's title ac- 
crues by marriage — ^but in this latter class of cases 
the husband may, in the absence of a settlement, 
effectually alienate alone. For instance, in the case 
of the wife's chattels real, and choses in action re- 
duced into possession in his life time, as well as 
personalty in possession, of these the husband may 
himself dispose in virtue of the power which he 
accquires over them in his marital right ; while as to 
the wiefs reversionary interests in pure personalty, 
neither the husband alone, no^ the husband and wife 
together, can by any form of assurance prevent her 
right by survivorship. W. G. (Lampeter). 

No. 28. — Judgment in Long Vacation on Writs speeiaUy 
indorsed (ante, p. xviii.) 

In ease of Aon-appearance of defendant where the 
writ is indorsed in the special form, plaintiff may 
** at once sign final judgment " and issue execution 
in eight days after the last day for appearance 
(C. L. P. A. 1862 ; 16 & 16 Vic. c. 76, s. 27) ; and 
in practice, where the writ is specially indorsed and 
the defendant does not appear, judgment is signed 
and execution issued at all times of the year. No 
rule for judgment is now necessary (Reg. Gren. HU. 
T. 1863, Rule 66); and all judgments, whether 
interlocutory or final, shall be entered of record of 
the day of tiie month and year, whether in term or 
vacation when signed {Ilnd, Rule 66). 

Formerly a rule for judgment nut causa was 
necessary in the Queen's Bench after verdict, or on 
the return of a writ of enquiry. ** It was a four 
day rule, and consequently interposed so much 
delay on the plaintiff's actoally signing judgment. 
No such rule was necessary in the Common Fleas 
or Exchequer, but without such a rule the plaintiff 
was bound in effect to wait a similar time " (Governors 
of the Poor of Exeter v. SiviU, 7 Dowl. 624, per 
Coleridge, J.). 

To remedy the inconvenience of this rule, it is 
enacted by the C. L. P. A. 1862, s. 120, that a 
plaintiff or defendant having obtained a verdict in a 
cause tried out of term, shall be entitled to issue 
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execution in fourteen days, unleae the jadge who 
tries the cause, or some other judge, or the court 
shall order execution to issue at an earlier or later 
period, with or without terms. No declaration, 
however, or other pleading can he delivered or filed 
between the 10th of August and 24th of^ October 
(2 Will. 4, c. 30). The C. L. P. A. makes no 
alteration in this respect (Reg. Gen. Hil. T. 1853, 
Rule 9). W. G. (Lampeter). 

No. 24. — Separate estate — Husbands concurrence 

(ante, p. xviii). 
I think B.'s consent alone would be sufficient as 
it was settled for her sole and separate use. 

J. T. B. 

No. 25. — Devise of Crops (ante, p. xviii). 

Maunder gives the meaning of the word ^^crop** 
as the harvest produce. The Latin '^ messis '* denotes 
a " harvest " or " crop." *• Messor " is a " reaper " 
or ^^ mower.*' Now it cannot be said that ^^ crops *' 
were on the testator's land at the time of his death, 
arthey were in mere embryo. And though, as the 
testator died in July, they must have been forward, 
yet, had they been at that instant cut, they would 
only have been useful as manure. I can find no 
cases in point, but I incline to the opinion tiiat the 
court would give efiect to the evident intention of the 
testator, and award B. the crops which were in 
an incipient condition at the date of his death. 

F. W. F. 

No. 26.— Articled Clerh^Death of Master 
(ante, p. xvii). 

Reasoning iVom analogy to the cases decided in 
regard to articled clerks, I think that A. has claim 
for a return of a portion of the premmm, assuming 
that he establishes incapacity on the part of B. By 
6 & 7 Vic. 0. 73, where by death of the master, 
enables the clerk to bind himself to another attorney 
for the residue of the term ; and the cases of exparte 
Dalton, 9 Dowling, 110; exparte Lewis, 13 Law 
Journal, 261 ; or exparte Bayley, 9 B. and C. ; 
exparte Haden, 2 Jur.' 878 (the nearest I can Jnd 
in point, though Mr. Baker may as well refer to 
iJl I have quoted), seem to affect attomies and their 
clerks exclusively. I therefore think that A.'« 
remedy would be for proved damage resulting from 
the death of C. in the ordinary way. 

F. W. F. 
No. 27. Mortgagee's LiabUity (ante, p. xviii). 

It is quite clear that a satisfied mortgagee is a 
trustee for his mortgagor within the meaning of the 
Trustee Act, 14 & 15 Vic. c. 60 ; and I think, that 
there can be no doubt that such a satisfied mortgagee 
(with notice, is as fully and efiectually a trustee for 
a mortgagee of the equity of redemption as he would 



have been ^r the mortgagor had. such equity of re- 
demption remained unincumbered. I submit, then, 
that B. not only has no right to hand over the deeds 
io A. without informing C. thereof, but that h« hia 
liable in equity to C. if he parts with the deeds at all 
without his consent* A. L. Tbotman. 

No. ,28. — Power to wiU exercised by eodieU 
.(ante, p. xix). 

If a power be directed to be executed by a will, 
and it is executed by an instrument testamentary in 
its nature it is good (Sugden on Powers v. Archbold, 
vol. 2, p. 223). J.T. B. 

NOTICES TO CORRESPONDENTS. 



J. C. O. — ^Ypn must take out a certificate within 
twelve months after admission, otherwise you will 
have to apply to a judge, on a terms notice, for 
leave to take out a certificate. 

R. W. S. — ^It will not apply to you. 

Lex. — ^We are unable to mention any name. 
Almost any Barrister would take you for the regular 
fee. 

Notice. — We are sony we have not had room 
in this number for all the examination answers or 
for so much summary as usuaL Also for some matters 
we had promised to notice, which, however, shall all 
receive attention in next Number, 

S. M.^rhe new edition of Jarman on Wills is ouL 

T. J. P.— Write to the Secretary of the Law 
Students Society at the Incorporated Law Society, 
Chancery Lane, London. Ton will be m time for 
Easter Term. 

N^ A. — ^We do not know when the new edition of 
Flathei'rf Archbold will appear. There is another 
work by Mr. Archbold himself, but w« have not 
seen it 



SUBSCRIPTIONS. 
The subscription for Vol. I. (Nos. \ — 13) is 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. Hie subscription tor the enrrent 
volume (Nos. 14 — ^25) 'i« XI, if j^re-patd; if not 
pre-paid it will, as in the t^ase of vol. I., be £1 2s. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we* cms! tfaqr 
wUl for the future adopt the pre-payment plan. P«t 
Office Orders should be made payable at the Stbahd 
Post Office, to our publisher, Mr. Thomas Dat, of 
No. 13, Carey Street. 
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ANSWERS TO MOOT POINTS. 



No. 20. — Devise — Mortgage or Sale (ante, p. xiv). 

By the wording of ibb point, I imagine Ralph 
HarriBon had arrived at the age of 26 he/ore his 
aunt's death, if so I agree with the mooter as to hi^ 
being able to deal with the property as he pleases 
without the consent of Maria Philipson, but I cannot 
at all understand his having been able to do so at 
21 ; for, had he not attained the age of 26 at the 
tune of his aunt's death, the property would have 
descended to the heir of the testatrix until the 
contingency happened, and in the event of Ralph 
Harrison's death, to Maria Philipson, according to 
the terms of the will (see Feame on Contin. Rem. 
861). J. T. B. 

No. 28.— Power to WiU exercised by Codicil^ 
(ante^ p. zx). 

I am clearly of opinion that the power to appoint 
^by will exercised by codicil was a good execution of 
tfle power, as every codicil is considered as forming 
part of the will, it not being affected thereby other- 
wise than to give effect to such codicil ; and by the 
new Statute of Wills, 7 Will. 4, and 1 Vic. c. 26, s. 1, 
the term ^^ will '* is to be construed to extend to a 
testament, and to a " codidl,'' and to an apppintment 
by will or by writing in the nature of a ** will " in 
ererdae of the power. 

£. R. Jaqueb (Handsworth). 

No. 29. — Stamp — Apportionment of Freeholds and 
Copyholds (qnte^ p. xx). 

The covenants to surrender, and for the title to 
the copyholds, are incident to the sale and conveyance 
of the property sold, although they may be collateral 
to the conveyance of the freehold portion of it, 
therefore the ordinary deed stamp is not requisite in 
this instance, in addition to the ad valorem duty in 
respect of the property conveyed (Tilsley's Stamp 
Laws, 1847, p. 264). If, however, there should 
still be any doubt upon the subject, the conveyance 
can be taken to the stamp office, and if, or when it 
shall be stamped with the fiill duty with which it 
shall in the opinion of the commissioners be charge- 
able, the commissioners are required, on payment of 
10s., to affix a denoting stamp, which signifies that 
the ftdl and proper duty has been paid, and which 
will preclude any question that can afterwards arise 
as to the sufficiency of the stamp duty (13 & 14 Vic. 
c. 97, s. 14). 

Frederick Smith (Witham). 

No. 29. — Stamp-Apportionment of freeholds and 

copyholds (ante, p. xxii). 
This deed must have a fuU ad-valorem duty on the 
amount of purchase money for both freehold and 



copyhold. The covenant to surrender passes no 
legal interest in the copyhold, and under 13 & 14 
Vic. c. 97, no covenant of that kind except made in a 
separate deed, seems to be chargeable. F. W. F. 

No. 81. — Legacy to Repreeentatxoes of Married 
Women (ante, p. xxii). 

I apprehend the tenps of A.^b will are such that 
the legacy should be payable to the legal personal 
representative of C. at the time of her decease, and 
liot to her legal personal representative at the time 
the legacy should be payable ; thus it would remain 
part of .her personal estate to which D., being such 
representative (see 29 Car. 2, c. 8, s. 25), should 
take out letters of administration, and by his will 
E. would be solely entitled. J. T. B. 

No. 31 .-^Legacy to Eqn^esentative of Married Woman 
(ante, p. xxii). 

This was a legacy, m the event which happened— 
namely, the death of C— to '*' C.*s legal personal 
representatives according to the statute**; and the 
question here is, who are such representati'<^es ? I 
think the husband (D.) answers the description, for 
he was C.*s legal perscmal representative, altbouf^ 
he also died before B. .The legacy was vested con- 
tingently in C. during her lifetime, but she did not 
survive the contingency, and therefore upon her 
death the legacy vested absolutely in D. (the 
husband) as answering the description in the will, 
and the legacy would not lapse by reason of his 
dying before B. He was C.'s legal personal 
representative, notwithstanding he did not survive 
the period when the legacy became payable. It 
may be urged that the testator, by the words 
<* according to the statute,*' meant the statute of 
distributions (23 Gar. 2, c. 10), but the 29 Gar. 2, 
a 8, sufficiently meets this argument. It is not the 
next of kin, but the legal personal representative 
who is entitled. The husband could therefore 
dispose of the legacy in the manner mentioned, and 
the sole legatee (E.) is entiUed to the legacy: 

W. G. (Lampeter). 

No. 31. — Legacy to married woman (ante, p. xxii). 

Had the bequests over to G. (in the case supposed) 
been absolute, D. would be clearly entiUed, by 
taking out letters of administration, to bequeath the 
legacy as a reversionary chose in action to E. 
And the only efiect of the ultimate bequest to the 
legal personid representatives of G. (in the event of 
her death before the vesting of the legacy) is to 
give D. a new tide as legatee. I have formed this 
opinion on the ground that (in the absence of any 
words shewing a contrary intentbn) the legal per* 
Bonal rejrresentative must be formed by referring to 
the death of G., and not to the date of the vesting 
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of the legacy, and I, ciin see nothing on the face of 
the .will indicating such contrary intention : and I 
consequently submit that E.^s title as sole legatee 
under the will of D. must prevail. 

No. 82. — Power of Appointment partiaUy executed 
(antey p. zxii). 

Powers of appointment and revocation need not 
be executed to the utmost extent at once, but may 
be executed at different times over different parts of 
the estate, or over the whole estate, but not to the 
ftdl extent of the power. Where a man has a 
general power of appointment he may execute It at 
several times, and appoint an estate for life at one 
time, and the fee at another time (Bovey v. Smith, 
I Yem. 84) ; and the same of a power of revocation 
(Snape v. Tnrton, Cro. Car. 472 ; and Bullock v. 
Thome, Mo. 6>5); and so also of powers of 
jointuring, provided that the party do not in all the 
executions exceed the limits of the power (Sugden 
on Powers, vol. 1, p. 311). 

W. G. (Lampeter). 

No. 32. — Power of Appointment (qnte^ p; xxii). 

Hiis point might perhaps have been of some im- 
portance had not the three sons had the remainder 
in fee (in de^iult of appointment) in themselves. As 
they have such remainder, I cannot see what there 
is to prevent them passing the fee simple of the 
unappointed part of the estate to a purchaser. There 
is not a shadow of a doubt but that this can be done 
in this mdmer. First let them appoint the estate, 
and then, by way of fhrther assurance, ^^ grant and 
convey " the same. So, if the appointment fiuls, the- 
'* grant" must take effect, as. ihey have the re- 
mainder in fee. I will now consider the point before 
me — ^viz., whether the power is in this case ex- 
hausted? 

I am decidedly of opinion that it is nof— first, 
because I conceive that the words ^^ any deed *' do 
not confine the devisee to oiiie deed, even if taken in 
a strictly legal sense. Why, " any deed " surely 
cannot mean okb deedy and no more. The word 
*^ any^^ implies more tiian one. 

The sons exercise the power over part of the 
estate by a deed. As to that part it might be con- 
tended (with do^btfhl success, unless the appoint- 
ment was an absolute one) that the power was 
exhausted. But the whole of the estate was given 
to the sons. As to part of it, no deed had been 
executed. Therefore, upon the &ce of it, an appoint- 
ment of this part would come under the words " any 
deed«*' 

Again, it is law that one power of appointment 
may be exercised by several different assurances 
^Leicester's Case, 1 Vent 278 ; Herring v. Browne, 



1 Vent. 868), and at different times (I)igge*s case, 
1 Rep. 173; Sir K. Lee's case, 1 Aid. 67); and 
Lord Kenyon (2 Term Rep. 721) said that " a power 
may be executed at different times^ ifnotfuBy executed 
atfirst^^ (which it very clearly was not in this case). 

And, lastly, it is a well known rule in construing 
wills that the intentions of a testator are father to be 
looked at than hi4 words, and where those inten- 
tions are clearly expressed, they will, if possible, be 
carried out. Here it is most clear that it could by 
no possibility have been the testator's intention that 
his sons should have power to appoint part only of 
the estate. Li fitct, a contrary intention is expressed 
by giving them a power over the whole. Therefore 
I apprehend the power is not exhausted, but pro 
tavito only. For these reasons I think that the sons 
can appoint the residue of the estate. 

Chas. Ctdwbltk Elus (Buthin^ 

No. 84. — Artrewff, (ante, p. xxii). 

A portreeve (from port an haven and reve an 
officer) was the King's Bailiff who looked afli^r the 
customs and tolls in the port of London before they 
were let to fee fiffm. This office, however, is not I 
believe peculiar to the Port of London. F. W. F. 

No. 35. — Assignment of Policy — Registering 
(aiKtf, p. xxii). 

It is not necessary to register an assignment of a 
policy of assurance under the Bill of Sales Act, as 
assignments of policies do not come under the head 
'* personal chattels." The act expressly says, that the 
expression ** personal chattels," ^^ shall not include 
chattel interest in real estate, nor shares or interests 
in the stocks, funds, or securities of any government 
or in the capital or property of any ^ incorporated ' 
or joint stock company." One reason why the Bill 
of Sales Act was passed was, that mortgagors should 
not borrow money on the same furniture or personal 
chattels from different mortgagees, so that on 
searching, people would know whether the property 
is already mortgaged, but mortgagors ' borrowing 
money on a policy of assurance hand over the policy 
to the mortgagee, consequently would be unable to 
produce it to borrow more money on the same policy. 
The act therefore, for this purpose would be useless. 

C. N. Aldbttt. 

No. 35. — Assignment of Policy Registering (ante^ 
p. xxii). 

An assignment of a policy of insurance beiilg 
simply a chose in action, does not require regirtra- 
tion (see the Interpretation clause of Bills of Sale 
Act, 17 & 18 Vic. c. 96). J. T. B. 
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No. 36. — Assignment of PcUcy Registering 
{ante^ p. zzii). 
If the infloranee company has been completely 
registered purraant to the Joint Stock Companies* 
Registration Act (7 & 8 l^c. c. 110), it is a cor- 
poration, and a person holding a policy in such 
company has an interest in the capital thereof i and 
inasmuch as the expression *^ personal chattels '* in 
the Bills of Sale Registration Act (17 & 18 Vic. 
c. 36) does not include shares or interest in the capital 
or property of any incorporated or joint stock company, 
I am of opinion that an assignment of such policy 
does not require to be registered. 

Fbedebick Smtih (Witham). 

No. 86. — AssignmiSnt of Policy — Registering 
(ante, p. zzii). 

By see. 7 of 17 & 18 ^c. c. 36, the ezpression 
" bill of sale " is declared to include '' bills of sale 
assignments &c., and other assurances of personal 
chattels,*' and it is pointed out what documents are 
not bills of sale within the meaning of the act. 
Whether a policy of assurance would be deemed to 
fiiU within the designation of one of the ezceptions 
viz : " capital or property of any incorporated pro- 
perty — or choses in action*^ — seems tiierefore the 
question for consideration ; and as a policy ol assur- 
ance is unquestionably a diose in action I think filing 
such an assignment (which indeed is only available 
in equity) is not required. F. W. F. 

No. 36. — Surveyor of Highways Liberties, 
(ante, p zzii). 

Sec. 14, seems to let this question at rest. In the 
previous clause (13), power is given to unite parishes 
into districts, but the former clause directs the justices 
to appoint " one fit and competent person to be the 
surveyor for such districts." F. W. F. 



ARTICLED CLERK— SERVICE. 



1. Can a clerk, who has served part of the term 
under his articles, but who in consequence of ill 
health, left the profession for siz months, and 
entered into a more active httsiness, be bouiid by fresh 
vtides to the same master for the residue of the 
term? See 6 & 7 Vic. c. 73, s. 13. 

2. And, if he can, what duty ought to be paid on 
the second artideii ? See Pulling's Law of Attorneys 
and Solicitors, 2nd edit., p. 26, note, 9. B. 

If the discontinuance were really in consequence 
of ill health, and there has been an intermission of 
not more than siz months, no fresh articles are 
necessary, but the clerk should serve the siz months 
after the ezpiration of the articles. However, the 



better way is to enter into fresh articles, which must 
be stamped with the full stamp, but the old stamp 
will be allowed, or at least to the value of the 
present stamp. 



NOTICES TO CORRESPONDENTS. 

J. T. B.— The address atHezham is quite correct, 
and any letter will reach the party. 

A. L. T. — You must get a paper firom the Ikm of 
Court, and get same signed by two barristers certi- 
fying as to your respectability, &c. ; you will have 
about £36 to pay for admission, and, if no d^;ree, to 
deposit £100, which will pay for your call. We will 
insert your communication in nezt: it has been 
acddently omitted, being put away with letters to be 
answered. 

No. 106. — ^We are quite ashamed to say, that we 
have not yet attended to this ; the party who promised 
to notice it and has got the letters has fiuled 
hitherto to perform his promise. We trust, how- 
ever, nezt No. will contain the notice. 

Lex (Manchester). — ^We will get our oontributor 
to hasten the conclusion of the articles referred to, 
but it is rather a difficult matter to g^ such parties 
to fiimish copy, ezcept when they have leisure from 
more pressing matters. 

S. J. — ^You should write to the secretary ; we 
have no doubt he would readily fiimish the informa- 
tion. 



LUT OF CORRESPONDXSrrS. 

The following are to be added to the lists at pp. 
z, 96, zz, 168, namely, Mr. J. T. Beard, of High- 
street, Hadleigh; Mr. C. Hil^tch, of Tunstall, 
Staffordshire. 



SUBSCRIPTIONS. 
The •subscription for Vol. I. (Noe. 1 — IS) is 
£1 2s. and we shall be obliged by the amount being 
forthwith remitted. The subscription for the current 
volume (Nos. 14—26) is £1, if pre-paid ; if not 
pre-paid it will, as in the case of vol. I., be £1 2s. 
We should prefer pre-pajment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
win for the iiiture adopt ihe pre-payment plan. Post 
Office Orders should be made payable at the Strand 
Post Office, to our publisher, Mr. Thomas Dat, of 
No. 13, Carey Street. 
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DEBATING SOCIETIES. 



Birmingham Law Studeih^* Societt. 
Wedrtesday, bth December^ ISbb.—Moot Pointy 192. 

A power of sale and exchange, with the consent of 
the tenant for life, was given to trustees under a 
settlement. Judgments were afterwards entered up 
against the tenant for life and duly registered. Can 
the trustees sell without the ^consent of the judg- 
ment creditor ? 

The 1 & 2 Vie. c. 110, s. 18, haying given to a 
judgment the effect of an equitable charge to the 
amount thereof upon all tue lands of the judgment 
debtor, it was contended in the negative of the 
question that the tenant for life had, by suffering 
the judgment, precluded himself from giving the 
consent required by the power, or of doing any 
other act which might in any way affect the interest 
of the judgment-creditor, which interest might be 
seriously prejudiced by an improvident exercise of 
the power in question ; and in support of which view 
the case of Noel and Lord Henley (M*Cl. and T. 
802) was referred to, where it was held that a tenant 
for life had, by parting with his life interest in a 
fund, thereby precluded himself from exercising a 
power of advancement contained in the settlement ; 
but to this it was replied, that this and similar cases 
were all decided on the principle that a man could 
do no act in derogation of his own grant, and that as 
a judgment was a proceeding in invikm^ the question 
was not affected by them, and, farther, that in case 
of any substitution of the trust property under the 
powers of the settlement the judgment-creditor 
would have the same remedies against the substituted 
as he had against the original estate, and that any 
improvident exercise of the power would be a breach 
of trust by the trustees, notwithstanding the consent 
of the tenant for life, and which breach the law never 
presumed an intention to commit The question, 
however, appears to be virtually settled by the case 
of Walmsley v. Butterworth (L. J. R,, vol, 18. c. 
258), where it was held by Sir C. C. Pepys, M. B., 
that a mortgage by a tenant for life under a settle- 
ment of his whole interest did not destroy his power 
of consenting to a sale by the trustees, and which 

casd it would appear has the approbation of Sir 
Edward Sugden (vide his Treatise on Powers, 7th 

edit. p. 64). 
The meeting decided in the affirmative. 
Wednesday f 19 December^ 1866.— Afoo< Point 198. 
A. devises to B. in fee, with a proviso that if B. 

alien in C.*8 lifetime the estate should go to C. Is 

the proviso valid ? 
The law not allowing property to be bestowed 

upon another deprived of any of its incidents, the 

principal of which is the right of alienation, and yet 



undoubtedly allowing such right to be subject to a 
partial restraint, such as a condition that the feoffee 
shall not alien to any named person or his hein, 
which condition does not take away all power of 
alienation from the feoffee (see Co. Lit 222 b ; 223 s ; 
and 228b ; and Sir A. Mildmay^s ease 6 Reports), 
or a condition against alienation except to persona 
named, such as to sisters or their children f Gill t. 
Pearson, 6 East, 178^ ; it was contended in the affir- 
mative of the moot point that a restraint in point of 
time as well as of person was good, such restraint 
being reasonable, and not trenching upon the lew 
against perpetuities. Large's case (in 29 £lis.) 2 
Leon. 82, and 8 Leon. 182 ; vide also Churchill ▼. 
Marks (1 ColL C. C. 441), where an eminent con- 
veyancing counsel is said to have declared, in an 
answer to a question of Knight Bruce, Y. C, that 
the proviso in the moot point would be valid. 

In the negative it was replied, that as the policy 
of the law &vours alietiation, it seems doubtful 
whether a restraint upon alienation, even for a 
reasonable time, would be valid, the only reason 
given by Coke for allowing a partial restraint as to 
persons being that it does not take away all power 
of alienation ; and the dediion in Largess case upon 
which the speakers in the affirmative relied, being 
on the question wether a sale had been made within 
the proviso against alienation, and not whether the 
proviso itself was valid. If a reasonable restraint as 
to time be allowed, it seems hardly possible to con- 
tend that a restridnt for the life of another would be 
within the rule, being a restraint which would in 
all probability take away all power of alienation 
from the donee, when the proviso would ML within 
the case of Ware r. Cann (10 B. and C. i4S), in 
which case, on a devise to A. B. and his heirs for 
ever, bat if he died without heirs, then to C. D. and 
his heirs, or in case A. B. mortgaged or suffered a 
recovery, then to C. D., the Court of Queens Bench 
certified that A. B, took an estate in fee, with an 
executory devise over to take effect on a condition 
void in law, and that a purchaser in fee from A. B. 
would have a good title against all persons dsiming 
under the will. 

The meeting decided in the affirmative by a m^o- 
rity of one. Thomas Hobton, Hon. Sec 



SoucrroBS* Costs in Chancbbt.— It is anti- 
cipated that the Lord Chancellor will shortly make 
a revision of the scale of allowances to solicitors 
practising in Chanceiy, so as to. make proceedings 
in equity more remunerative than at present. 

Latk Babon Parke. — ^After all, this judge on 
his retiring from the Exchequer has accepted a 
U/e peerage under the title of Lord Wensleydale. 
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No. 46. — Mortgagees — Notice — Priority, 

A. mortgages aa estate to B. for £1,000, B. 
leaving the deed^ in the possession of A., A. after- 
wards mortgages the same estate to C. for X80D, 
and subject to the latter he mortgages the same to 
D. for £300; D. omits giving notice to C. of his 
incumbrance for a fortnight, and in the meantime it 
is made Imown to 0. that the estate was already in 
mortgage to B. 

Where the first mortgagee allowes the mortgagor 
to retain the title-deeds he is postponed to a second 
mortgagee, but would he not in this case be post- 
poned to a third, it being his own neglect that he 
has been placed in the pontion that he now is. 
Otherwise it would be doing the greatest injustice 
possible to D., he not having any means whatever of 
ascertaining that the estate was charged with the 
payment of any other sum than C.'s mortgage for 
£800. 

In this case B. wishes to pay off the mortgage to 
C. for £800, and take up the deeds, but D. insists 
upon C.'s handing them over to him, and that he is 
entitled to them in preference to B.,- although he 
C. received notice of B.*s mortgage, previous to 
that of D.'s. But the priority of notice in this case, 
I am of opinion, will not entitle B. to a preference. 

And again, suppose that D. obtained a transfer of 
C.'s mortgage, and being ignorant of the existence 
of B.'s prior incumbrance, obtained from A. an 
assignment of the equity of redemption^ would 
D.*s estate be at all affected by B.^s prior mortgage ? 
E. R. Jaquss (Handsworth). 

No. 46. — Pew in Church — Conveyance, 
By an instrument dated about twenty years ago 
under the hands and seals of the churchwardens of 
a parish in Somersetshire, it appears that they had 
erected several seats or pews in the church, and 
that it had been agreed in vestry that the expense 
thereof should be raised by subscriptions, and that 
each subscriber should have one of such seats or 
pews allotted to him. A. B. who is seized in fee of 
a dweUinghouse in the parish became a subscriber, 
and one of the pews was, by the churchwardens 
appropriated and confirmed to him, and the suc- 
ceeding owners of the dweUinghouse and their 
families fi)r ever. A. B. has sold the house with 
the pew. Qy. : would A. B.*s conveyance of the 
house pass his interest in the pew, without alluding 
to it, under the general words. 

HuBKBT Wood (Yeovil). 
No. 4t7.— ^Filing assignment of personal chattels, 
A. assigns the Tease of a house, together with 
fiimiture and tenants fixtures, to B. absolutely. 



Possession is given on the delivery of the deed. 
Does the assignment require to be registered 
pursuant to the recent bills of sale act ? 

J. G. B. Edwin. 
No. 48. — Eight to distrain or sue, 
A. carries on the business of a warehouseman, 
and sells the good will thereof to B. At the time 
of the sale certain persons are indebted to A. for 
rent in respect of their de^iositing goods at his 
warehouse, and he executes a power of attorney to 
B. to receive the arrears for him. It is desired to 
know what remedy B. has on behalf of A. to recover 
the sums so due, considering that he has surrendered 
up possession. Has A., by that act, destroyed his 
power to distrain, supposing that he had that power 
previously to parting with possession ? If he has, 
would B. on A.^s behalf be justified in delivering 
over the goods on demand, notwithstanding a stun 
be due on them? If B. woald, it is conceived 
the only remedy he has on behalf of A., would be 
to resort to an action to recover the money? And 
what power has B. in his own right, as A.Js suc- 
cessor, to recover any arrears that may become due 
to him in the course of the same business ? It is 
thought by the mooter that he certainly has power 
to distrain. J. G. B. Edwin. 

No. 49. — The varying of habendum from the delivery 
of a deed. 

In tlie assignment of personal chattels and 
incorporeal personal chattels, should the habendum 
of the deed be made to hold from the date of the 
deed? or, would it be good for the habendum either 
to be made anterior or prospective to the date of the 
deed? No doubt this may be done with respect to 
leasehold interests, but it is questioned, whether the 
same rule would apply to absolute assignments of 
personal chattels, corporeal and incorporeal. 

J. G. B, Edwin. 
No. 60. — Attorneys and Solicitors. 

If an articled clerk receive money, in the shape of 
fees, for business done by him during his clerkship, 
would this be ground for objection to his admission 
as an attorney and solicitor ? Fides. 

No, 61. — Husband and Wife — Acknowledgment 

of deed. 
A. B. (both feme sole) and C. lent a sum of 
money upon mortgage of a leasehold estate, and 
further secttred by a mortgage of the equity of re- 
demption in a freehold estate. The mortgagor 
became bankrupt, and his assignees offered the 
mortgaged estates for sale ; the freehold portion wan 
sold, the first mortgage disdrarged, and the balance 
paid in part liquidation of A. B. and C.*s mortgage. 
A. intermarried, but no settlement was made of the 
mortgaged estate nor the money secured thereon, A. 
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and het hudband, the trustees under a settlement on 
B.*8 marriage, and her husband (who had a life 
interest in B.'s share) and C. agreed to transfer the 
balance of the mortgage debt and interest, and the 
remaining security, viz., the leaseHold estate (for a 
sum less than the amount due upon the security) to 
I), and E. A., with her husband, is made a party to 
the transfer. 

Query. — ^Is it necessary that the transfer of the 
leasehold should be acknowledged by A. under the 
3 & 4 Will. 4, chap. 74? J. G. H. 

No. 52. — Insolvent Debtors Court — What is a 

Contempt of Courts 
I was astonished by the decision of a judge of 
the county court given under the following circum- 
stances, and seek for the opinion of some gentleman 
conversant with the question. I should likewise feel 
obliged by' a reference to a case in point, where I 
might see the matter discussed, it appearing to me 
that the judge much exceeded his auUiority. A ca. 
sa, having issued against a debtor, he (expecting 
the same) proceeded,' in company with his solicitor, 
to the court to petition it for protection ; some other 
business l)eing then under discussion, his solicitor 
left the court for a while ; he, however, still remained. 
The plaintifTs attorney, happening to be there, saw 
him, and before the matter was in any way brought 
before the judge or entered into sent for the officer 
having the ca. sa.^ and had him arrested ; but as the 
bailiff was leaving the court with his prisoner, the 
other attorney chanced to return, at once ordered 
both to remain, and immediately addressed the judge 
as to whether his client was protected by being in 
court or not. The judge, much to the dismay of the 
plaintiff *s solicitor, declared that he was — telling the 
bailiff at the same time that if he did not release his 
prisoner he should commit him for contempt, on 
which the officer complied, the plaintiff's solicitor 
having first intimated to him that if he let the man 
go he should bring an action against him (the officer) 
for an escape. Was the judge justified in acting as 
he did (it will be observed that the debtor attended 
of his own free will, and not on compulsion), and will 
an action lie against the officer ? Ronan Cliffe. 

No. bS.—Stamp—BUl or Draft, 

" G. Jan. 1, 1856. 
" Pay A. or order £100. 

*-To L.'s Banking Company, Y." 

This instrument is impressed with a Id. stamp, 
and having been dishonoured, A. was about to bring 
an action against the drawer, but his solicitor has 
advised him not to do so, on the ground that it is a 
Bill of Exchange^ and not a Draft, being made 



payable to A. or order Tnot bearer) and that con- 
sequently it required a Is. stamp. Is the advice 
which has been given to A. correct ? 

Hubert Wood (Yeovil). 



NOTICES TO CORRESPONDENTS. 



S. H. T.— We are not able to say, nothavii^seea 
the other work, which indeed ianot yet published. 

M. J. It is impossible fbr us to say when Jamj^^s 
Conveyancing will be complete, and the same cf 
the new edition of Davidson. The first vol. of the 
latter work is a very useful one, so far as relates to 
recitals, common forms, and conditions of sales. 

S. T. C— We do not believe that any barrister 
will take less than the regular ahd usual fee. There 
are some persons who profess to prepare students 
for the examinations who may take less. 

X. Y. — (Birmingham) write to the secretary of 
the Incorporated Law Society in Chancery Lane, and 
he will fiimish you with the information. See also 
what is stated in the present No. as to tne reduced 
subscription. 

F. C. G. — ^We have seen two only of the numbers 
of Mr. Drewry^s Practice, and, therefore, cannot yet 
form an opinion of its utility. Mr. Aydcboum's is 
a good work, and so is Mr. Smithes. The new 
edition of Daniel) by Mr. Headlam, will probably 
be the best text-book, but it is more for barristers 
than for solicitors. 

A, T. G. — ^We cannot give you any opinion as to 
your chances of success, without having some know- 
ledge of your previous requirements and capacity. 
If you reslly find the minority of your answers 
correct, you may conclude that you have a good 
chance of passing. 

List of Cosbesfondents. — Hie following is the 
only name added to the lists at pp. x, 96, xx, 168, 
xxviii, viz., Mr. James Hutchinson, of No. S, Horton 
Road, Bradford, Yorkshire. The name of Mr. C. 
Fairer, is to he erased from list at p. x, as he is now 
too much engaged to correspond. 



SUBSCRIPTIONS. 
The subscription for Vol. I. (Nos. 1 — 18) is 
£1 28. and we shidl be obliged by the amount being 
forthwith remitted. The subscription for the current 
volume (Nos. 14 — 25^ is XI, if pre-paid j if not 
pre-pudit will, as in tne case of vol. L, be XI 2s. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the future adopt the pre-payment plan. Post 
Office Orders should be made paysble at tne Strakd 
Post Office, to our publisher, Mb. Thomas Day, of 
No. 13, Carey Street. 
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ANSWERS TO MOOT POINTS. 



No. 45. — Mortgages — Notice — Priority 
(aRte,p. zxzi). 

The rule laid down Ifj Mr. Jaques as to the post- 
ponemeQt of a first mortgagee (who has allowed the 
mortgagor to retain the title deeds) to a second 
mortgagee who has acquired them, is more general 
than is warranted hy any authority I can find. Lord 
Eldon in the case of Evans v. 3ickiiell, 6 Vesey, 190 
stated the doctrine to he "that the mere circum- 
stance of parting with the title-deeds unless there is 
a fraud concealment or some such purpose, or some 
concurrence in such purpose, or that gross negligence 
that amounts to evidence of a fraudulent intention, is 
not of itself a sufficient ground to postpone a first 
mortgagee.'* The same doctrine is recognised hy 
Eyre, C. B., in Plumb v. Fluitt, 2 Anst. 432, with 
this additional qualification : '* that a failure of the 
utmost circumspection does not amount to such frpud 
or wilful neglect.'' - A failure to take the deeds ab 
origine (as in the case supposed), seems to he more 
favoured by the court than a re-delivery of them, 
when once taken up, to the mortgagor. C. then 
has no equity capable of prevailing over B.'s legal 
estate, unless he prove such fraudulent intention or . 
gross negligence as aforesaid, and the onus of such 
proof lies on him. With regard to D., the third 
mortgagee, his omission to give notice of his se- 
curity to C. quite deprives him (in my opinion) of 
all equity, which he might otherwise have to demand 
the deeds from C. I think', there can be no doubt, 
that C, as a satisfied mortgagee, would be a trustee 
for B., as having (by priority of notice), a prefer- 
able, equity. With regard to the secondary point 
raised, I cannot see that B.'s original position is at 
all compromised by the transfer of C.'s mortgage, 
and the assignment of A.'s equity of redemption, 
though D.'s position is doubtless considerably im- 
proved. The relative position of the parties would 
seem to be this ; B. has the estate, D. the deedsi 
each party having an unimpeachable right as against 
the other to retain what he thus possesses. 

A. L. Trotman. 

No. 46. — Pew in Church — Conveyance (ante^ p. xxxi). 

Blackstone, in defining a deed, says, -"It must be 
taken as tQ its intention, provided the intention is 
clear." In this case it is evident (provided the 
house was conveyed with its appurtenancs, see Co. 
Litt. 1216) the intention was to pass the house with 
its apputtenances, and showed (supposing the pew 
to be appurtenant to the house), the grant of the 
house simply (see Stephen's Com. 1st. Edit. vol. 1 
p. 449), without using the word appurtenances, is 



sufficient to pass the pei». The only difficult in 
this case arises as to A. B.'s right to convey the 
pew, or whether the pew is appurtenant to the 
house. See vol. 2 Law Chron. p. 252. 

G. W. Clouqh (Worksop). 

No. 47, ^Filing Assignment of Personal ChaUels 
(ante p. xzid). 

The Bills «f Sale Act, 17 & 18 Vie. c. 96, s. 1, 
provides for the filing or registering of every bill of 
sale of personal chattels, and to this expression the 
interpretation clause of the act gives the following 
meaning : ** The expressAon ' personal chattels^'' Aall 
mean goods, /nmiture, fxtures, and oAer articles 
capable of complete transfer by delivery, and shall not 
include chattel interests in real estate,'" &c. Hie con- 
struction, therefore, ol this clause, in relation to the 
point mooted, would decide, that so &r as the trans- 
fer of the furniture and tenant's fixtures ii intended 
to operate as a legal disposition thereof under this 
act, the bill of sale must be registered : but that by 
reason of the lease of the house being a chattel real, 
and incapable of complete transfer by delivery, the 
bill of sale, considered in connection with thai 
balance, does not require registering. Hie conraey 
however, in a case of this kind, would be to register. 
W. Hembt Randlbs. 

No. 4t7.'-FiUng assignment of Personal*Chattels 
(ante, p. zxxi). 

Immediate possession being given by the asngnor, 
this assignment will not require to be registered. 
Registration is only necessary where there is no like- 
lihood of the possesion of the goods and chattels 
comprised in the assignment, being retained by the 
assignor beyond twenty-one days firom the execution 
of the deed (17 & 18 Vic. e. 86 s. 1). 

FnsD. Smith (Witham). 

No. 47. — Filing Assignment of Personal Chattels 
(ante, p. zxxi). 

In this case' it is not necessaiy to register the 
assignment, as possession of the frvniture, &c., was 
given to B. on the delivery of the deed, and I pre- 
sume that they are now publicly used by him as his. 
The act was merely passed to prevent frauds being 
conmiitted on creditors by secret bills of sale, and it 
is only requisite to register bills of sale, &c., when 
the chattels assigned thereby are in the "po s a c siion 
or apparent possession " t>f the person making toeh 
assignment (see Bills of Sale Act, 17 & 18 ^e. c. 86, 
s. 1). Roman Cuns. 

No. 49. — The varying of the Eabendvm from ike 
Delivery of a Deed (ante, p. xxxi). 

The common law restrictions on the aUenation of 
real property in future were grounded on the feudal 
necessity of actual seisin being given at the moment 
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the estate passed oat of tliv grantor (t. e., at the time 
of the execution of the deed), coupled with the 
maadm, ** that the freehold could nerer he without 
an owner ^ (which would have heen the case if the 
habendum were ^* to hold ^ from a date posterior to 
the date of the deed). The feudal principles never 
having i^Ued to personalty, notoriety of possession 
has never been of importance, nor actual delivery of 
the thing granted essential to the validity of the 
conveyance (except where such conveyance is by 
-wfSf of simple gift). Incorporeal, personal chattels 
cannot be susceptible of actual delivery, any more 
than a remainder could formerly be the subject of 
livery of seisin, llie restrictions on alienation in 
Juturo being entirely of feudal origin, I cannot see 
why the date of the habendum may not be prospec- 
tive to the date of the deed, and I can think of no 
legal rule, which should prevent it being anterior. 

A. L. Trotkan. 

No. bl.-'Hiuband nnd Wife—AokwwledgmeiU qf 
4eed (anU^ p. xxxi). 

I do not think the act of 8 & 4 Wm. 4, c 74^ 
applies to leaseholds ; although by sec 77 the words 
*^ lands of any tenure " are made use of, I imagine 
only freeholds are meant It was not necessary to 
levy a fine on a sale of leaseholds by a married 
woman previous to the passing of this act, and as 
the act was passed for the purpose of abolishing 
fines and recoveries, and substituting acknowledg- 
ments in lieu thereof^ I apprehend an acknowledge 
ment by A. is unnecessary. R. H. H. 

No. 6l.--Hv9band and Wi/e—AchiowkdgmmU qf 
Deed (ante, p. xxxi). 

It is not necessary that this transfer should be 
acknowledged by A., because the husband, by virtue 
of the marriage, becomes absolutely possessed of his 
wife^s chattels real, and has the power of complete 
alienation, without even making his wife a party ta 
the assignment, provided the fibct of the marriage be 
established. 

This I believe to be an established rule of law. 

J. G..B. Edwik. 

No. bl.-^Acbnowledgment of deed (ante p. xxxi). 

The question here is whether the mortgage secu- 
rity held by A. is «' an (estate or interest'* in bmd 
wiUiin the operation of the act 8 & 4 Will 4, c 74. 
Mr. Burton, in his ^* Compendium of the Law of 
Realr Property,*' thus defines an estate (p. 8), : '' the 
degTfs of propertfT which a person has in lands or 
tenements, if suffidelitl^ perfbct:" At law the mort- 
gagee is considered as absolute owner of the mort- 
gaged estate, and his degree of property therein has 
conseqnentiy the* legal attribute of perfection. True, 
leasehold property is for many purposes personal^. 



but still the owner of it has, I think, ** an estate in 
land.'* At all events it comes under the more 
general denomination of '* interest in land ;** I think 
then, there cim be no doubt that the proposed trans- 
fer must be executed in conformity with the above 
mentioned acts, as passing an " estate or interest in 
land" within its letter and meaning. 

A. L. Trotmak. 

No. bL-^HMand and Wifo^Aehnowledgment of 
Deed (ante xxxi). 

I think there is no doubt that the 8 & 4 WUi. 4, 
c. 74, authorising alienation by married women of 
their interests in-lands, &c., witii certain formalities, 
extends to leasehold property as well as fireehold ; 
the only tenure exempt from its provisions bemg 
oopy of court roll, — ^for sec 77 provides for the ^s- '. 
position of lands by the married woman by deed 
duly acknowledged by her. And the interpretation 
clause of the act defines lande to include ^* Manors, 
advowsons, and messuages, &e., of otiy tenure (ex- 
cept copyhold, unless where so expressed), and here- 
ditaments, corporeal and incorporeal.*^ So that it is 
evident leaseholds are intended to be comprised in 
the extent of the act, and consequently any assign- 
ment thereof by a married woman should be ac- 
knowledged. W. HXKBT RA2n>LBS. 

No. 61. — J7tis6aiid and W^e—Aeknowledgment of 
Deed (ante, p. xxxi). 

By the 8 & 4 Wm. 4, c 74, a feme covert is em- 
powered during coverture, with the concurrence of 
hiSr husband, to dispose of her reoZ estate. Lease- 
holds, it is needless to say, are not real estate ; but 
being djtattels real, the efieet of marriage is to vest 
them in the husband; therefine, although A. be 
made a party to the transfer, it is not requisite 
that she should acknowledge it, becanse her hus- 
band has full power to dispose of her chattels 
re|d during the coverture without her concurrence 
(Robert's Work on Equity Jurisprudence, p. 226 ; 
Jarman and Bythewood's Conveyancing, vol 9, p. 1 0). 
FasD. Smtth (Witham). 

No. 6S^'~'Stamp^BiUorDrqft(ante,jf. xxxii). 

I should respectfhUy submit' tiiat the adidce given 
to A. by his solicitor is wrong. I take the document 
to be a draft or order, drawn upon a banker for a 
sum of money, payable to order, on d^nand, and 
therefore comes within 16 & 17 Vic. c. 69, s. 19, 
Had the document been drawn on a private indivi« 
dual and not on a banker, then I conclude the 
solicitor's advice to A. would be correct, and the 
document would require a one shilling stamp. 

R. H« H. 
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No. 58.— iStomp— Biff or Draft (ante, p. zxxii). 

The imtmiiient referred to in this question does 
not possess, to me, woj but the eommon qnalities of 
an ordinary cheque or draft on thte drawers' bankers ; 
the only difference is, it is payable to A's. wrder in- 
stead of to bearer— a reiy good plan, in my opinion, 
and one which is adopted by many in preference to 
the usual practice of, to bearer, as atten de d with &r 
greater safety. I should dedddy say that there are 
oontamed in this instrument the constituent parts of 
a cheque, and not of a b&l of exchange. The addi- 
tion <^ the words ^* or order,** and the impression of 
the penny stamp only renders it necessary that A. 
should indorse it before cashing it, which is a safe 
means of insuring payment to the proper party, and 
also a good wi^ of providing for the recent contra 
decision on crossed cheques; for by making the 
cheque payaUc to order, and putting a penny stamp 
on it, you ftToid the risk and chance of its being 
cashed by a wm Jnmd fide holder or bearer, as it 
must then bear the indorsement of the party to 
whom it is made payable before it can be cadied. 
This description of chequ^ Appears to have derived 
its existence from the late act for regulating and 
goyeming the law of receipt and draft stamps for 
amounts above £2, and is in accordance therewith. 

In answer to the question, I certainly think A, 
hi|s been misinformed. W. Hxnby Randlbs. 

No. 58.— Stomp- BtS wr Drcft (anie^ p. xxxii). 

Hie advice ^ven by A.*s solicitors was fallacious ; 
the instrument is merely a draft on B.*s bankers, pay- 
able on demand, and as such requires a penny stamp. 
The mooter seems to attach some weight to the 
difference between the words ^^ bearer** and^order,** 
but this is non-important^ as all we hwre to consider 
is whether such draft was pigrable **on demand** or 
not. "ELosuof Currm. 
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J. F. L. — ^We cannot give any precise answer as 
ib the Yolnmes of Sweet's Jarman. Many persons 
believe they never will appear. 

Lsx (Manchester),- A new editbn of Stephen is 
aunounoed, and perhaps yon had better wait for it. 

X.— Tour articles are properly enrolled if ihey 
hare been left at the Masters* office, and obtained 
therefrom indorsed. 

P. M.— Tours arrired too late to enable us to 
avail ourselves of it this month. 

E. W.— The ''Key** contains all the Questions 
on Practice applicable to the exitting practice, bul 
not those relating to the old practice. 
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Christnuw last settled, and we shall, therefore, be 
obliged if those who are in arrear (and we are sorry 
to say this the case with many hundreds) would 
settle up to that time at least, and so spare us the 
necessity for making application for the t 



Hie subscription for Vol. L (Nos. 1— IS) 
£1 2s. and we shall be obliged by the amount 1 
forthwith r^nitted. The subscription for the eurreni 
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as it is an advantage to our subseriberrwe trust they 
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Post Office, to our publisher, Mb. Thomas Dat, ci 
No. 18, Carey Street 
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ANSWERS TO MOOT POINTS. 



Nq. 47. — Filing assignment of Personal Chattels 
(ante^ pp. xxxi, xxxiv). 

I beg to call your attention to a typographical 
error in my answer to Moot Point, No. 47 in last 
month's Chronicle. It there states ^* Registration 
is only necessary where there is no likelihood of the 
possession being retained by the assignor." 

No should haye been a, because where there is no 
likelihood of the assignor retaining possession of 
the goods assigned beyond twenty-one days from 
the execution of the deed, it is not necessary to file 
the bill of sale. Fbkderick Smiih. 

No. 66. — Merger (ante, p. 275). 

In this case I think no surrender is necessary, 
B's lease having merged in the immediate rerersion 
(viz., A*s lease). In order for a merger to take 
place, it is only necessary that ^^ a greater and a less 
estate should meet in one and the same person*' a 
predicament which here occurred on the assignment 
by A. to B. Sep Stephen's Com. vol, 1, pp. 303 
and 306. W. Br. 

No. 56. Merger (ante p. 276). 

I am of opinion that B.'s term of twenty-one 
years wiU become merged in the largef term for 
this reason ; B. by virtue of the. assignment to him 
from A., has the immediate reversion for years, and 
an estate for years will merge in the immediate 
reversion thougl^ that be a chattel interest also. 
Steph. Com. 2nd edit. voL 1, p. 302 ; Law Chron. 
anu, p. 236. F&ed. Smith. 

No. 56. — Merger (ante, p. 276). 

I think that B.'s lease for twenty-one years 
merges in the larger term, and that it i» not 
necessary that a surrender of it should be ex- 
ecuted by A. The acceptance of a new leas^ firom 
the reversioner, at any time before the expiration of 
the old one, provided the conmiencement of the new 
lease be immediate, is a surrender in kw, and leases 
of every kind might, previously to the 8 & 9 Vic. c. 
106, have been surrendered by operation of law, and 
they may be so now, but all leases (when not sur- 
rendered by operation of law) require to be sur- 
rendered in writing. R. H. H. 

No. 56. — Sale by Cestui que trust under Will- 
Joinder of Tnistees (ante, p. 275). 

I understand the question to be, that the children 
have all attained a vested interest, and that the 
mother is dead, and consequently they have become 
entitled in possession. But, the trustees do not 
appear to have conveyed the legal estate. Neither 
does it appear that a partition has been made. If 
this be so, I think the trustees are proper parties 
to the conveyance of one of the children's shares 



proposed to be sold, a vendor being bound to deduce, 
both a legal, and equitable title to the property. 

J. G. B. Edwin. 
No. d7.— Annexation of Freehold^ (ante, ^Jt7S), 
In Herkkenden's case (4 Rep. 68, 64)| It was 
decided by Lord Coke that wainscot fiuten^ to the 
house by the lessee cannot be removed by him, and 
that it made no difference in law, whether the 
fiistening be by great or little nails, screws or irons, 
put through the posts or waUs, or in whatever other 
manner it was fiwtened to the posts or walls of the 
house. Such was the old eommon law rule, that 
whatever was once annexed to the flreehold, could 
never be severed again without the consent of the 
owner of the inheritance ; but this Fule has been 
gradually relaxed. In Beck v. Rebow (1 P. Wms. 
94), it was decided that the tenant might (amongst 
other things) carry away wainscot Jixed onljf bg 
screws. See also Lord Hardwicke's judgment in 
Lawton v. Lawton, 3 Atk. 13 ; and C. J. Gibb's 
judgment in Lee v. Ridson, 7 Tannic 190. 

Whether the tenant would be entitled to remove 
the lead, seems, therefore, to depend upon the mode 
m which it iH affixed to the wall , if by naila, it 
would doubtless be considered as annexed to the 
freehold, and by removing it, the tenant wouM be 
liable to an action of waste. If Jixed onbf 6y screws^ 
it would appear firom the authorities cited, that the 
tenant could remove it, but he would be liable to 
repair ai^y ii^ury the waU may sustain by the act of 
removal. I should certainly be of this opinion, but 
there is one other point which i|iduces me to think, 
that even if the lead be fixed only by screws, yet the 
tenant is not entitled to remove it. It has been 
decided that a tenant is not allowed to take away 
erections, which might be considered as permanent 
additions or improvements of the estate (3 Esp. C. 
N. F. 11). True, the lead covering in question 
could not be defined to be an erection, yet, as the 
wall was very damp, and likdy to be ii\}urions to 
health, it would be considered as a permanent tm- 
provement to the property; and to pull it down 
would materially injure and disfigure the room. 
Upon this ground, therefore, I base my opinion that 
the lead covering however fixed, cannot be iMBoved 
by the tenant. Frbpxrick Sidtr. 

No. 58. — Conve^nce Stamp (ante, p. 275). 
I cannot see how the fiust of the property being 
subject 1m an annuity or of the nortgages being 
paid off out of the purchase-money, aflects the 
stamp. The only consideration for the conveyance 
is the £410, and whether this be paid to the mort- 
gagees or the mortgagor, is of no consequence. The 
stamp will, therefore, be an ad valorem one on the 
£410. W. Bt. 
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No. 68. Canv yance — Stamp— (ante. p. 276) 

The sale being tubfect to the annuity, the daty 
only attaches to the actual purchase money, exclu- 
siyely of the redemption price of the annuity, because 
the direction contained in the 66 Geo. 8, c. 184, 
Sched. Tit conyeyance, as to the duty payable on 
eonyeyances subject to mortgages, &c., does not 
apply to redeemable annuities (Jaiman's Byihewood, 
yol. 7, p. 682). This direction not being altered by 
the present Stamp Act (13 & 14 Ylc. c. 97) is incor- 
porated in that act, by yirtue of section 2. 

Under these drcumstances, therefore, it is quite 
dear, that the conyeyance in question, will only re- 
quire an ad valorem duty of £2 68. upon the actual 
purchaee m/oneyt £410 ; provided it be under thirty 
folios, if oyer that number, then of course, progres- 
sive stamps of 10s. each for every entire quantity of 
fifteen folios, over and above the first fifteen, inll be 
requisite. Frbd. Sbctth. 

No. 69. — Effect of the Ituertion or Non-nnsertion of a 
CotuideraHon in a Modem Assurance (ante^ p. 276). 

The question propounded by Mr. Trotman in 
your last number as to whether on a conveyance 
from A. to B. in consideration of £20 without any 
use being declared, seems to me to admit of very 
little doubt, the answer being clear that A. comes 
in under the common law. The conveyance, which 
I suppose js by grant, operates by way of transmu- 
tation of possession vesting the legal seizin in the 
purchaser without requiring any aid from the 
Statute of Uses, which, so far as I can see, cannot, 
even if it were wished, be called into operation 
in this case, though even if it coiild still the pur- 
chaser would be in under the common law, according 
to the well-known rule, that when a conveyance is 
capable of operating both at common law and by 
yirtue of the Statute of Uses, preference will be 
given to the common law operation (Haigh v. Jagger, 
S Ezch. Bep. 64). The circumstance of the con- 
veyance being for a pecuniary consideration, which 
seems to be relied on by Mr. Trotman, and to form 
the foundation of his opinion, does not appear to me 
to have the effect of causing the conveyance to 
operate under the Statute of Uses, for, if such were 
the case, the only seizin which could serve the use 
is that of the grantor, and then what difference 
remains between such a conveyance by grant and 
a baigain and sale ? and why are not all such con- 
veyances enrolled?— a ceremony which, supposing 
the conveyance to operate according to the suggestion 
made in tht question, would, as appears to me, be 
clearly necessary. Moreover, if Mr. Trotman's 
position is correct, the validity of a conveyance in 
pursuance of the power contained in the dower uses 
for conveying the legal esUte is questionable, for 



such a conveyance operates as a declaration of a 
use which is served by the grantee^s seizin ; but if 
this seizin is only obtained by the aid of the Statute 
of Uses, then there is a use upon a use, which we 
all know to be prohibited, and this lieems to be 
consistent with the view taken by Mr. Trotman 
himself in his question (No. 61), where he appears 
to consider that on a conveyance for valuable cqp- 
siderataon fixmi A. to B. in trust for C, C. takes 
the legal estate, which would certainly not be the 
case if the seizin vested in B. only vested in him 
by virtue of the Statute of Uses. In fact, the only 
effect of the expression of a valuable consideration 
in a conveyance by grant without a dedaratiofn of 
uses is of a negative character, viz., to prevent the use 
resulting to the grantor, which it otherwise would 
do (see Sanders on Uses, 208 ; Addison on Contracts, 
p. 12, 8rd edit). In proof of this view of the 
case, I beg leave to refer to the following copy of 
a note by Mr. Hayes to the habendum of a simple 
conveyance without recital, from a vendor seized in 
fee to a purchaser expressed to be made in con- 
sideration of the payment of £6000. The haben- 
dum is in these words — **1\> hold the hereby 
assured pr^nises unto the sftid Jane Franks (the 
purchaser) and her heirs to the use of the said Jane 
Franks, her heirs and assigns for ever." And here 
is a copy of a note — ''Here as the use of the fee is 
limited to the releasee ** (and the conveyance by 
grant has the same effect as that by lease and 
release ; see 2 Hayes* Introduction, p. 28, 6th edit.) 
''herselfshewill be in at the common law. The 
limitation indeed has rather a negative than positive 
effect, excluding the intendment of a use in any 
other person. As, however, the releasee pa3rs a 
valuable consideration, the use would not result to 
the grantor, and the omission of an express Umiiation 
of it to the releasee would not vary the effect of (he 
conveyance " (Hayes* Concise Conveyancer, p. 84). 

H. K. H. 

No. 69. — Uses — Insertion or Non-insertion of 
Consideration (ante^ p. 276^. 

B. takes, I think, at conmion law ; for, under a 
conveyance by virtue of the statute, there must be 
one persoi^^eized to the use of another. Now, if 
in consideration of £20 A. conveys to B. without 
any declaration of uses, how is the statute complied 
with ? Mr. Trotman sa3rs, if A., without considera- 
tion, conveys to and to the use of B., B. is in at 
common law, in which I fully agree ; but I submit 
also, that if A., in consideration of £100 conveys to 
and to the use of B., B. is still in at the common 
law, there being no seizin of one person to the U9e 
of another. I find in Sanders on Uses and Trusts 
as follows : — " If a person be seized to his own use, 
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the statute will not execute it, it not being then a 
person seised to the use of another, but the cestui 
que use will hold at common law, and CTen on a 
limitation to A. and his heirs to the use of A. and 
his heirs tfie statute will not execute it.** 

Joshua T. Bxabd. 
No. ^l.-^Cotutmction of Ae SiatuU of Uh$ 
(ante, p. 276). 
In this ease, C. clearly takes the legal estate 
under the statute ; B. is merely the conduit pipe for 
eonyeying the estate to him. J. G. B. Edwdt. 
No. 62. — Divcrce a YineuUi MatrinumU — Whether U 
caiuei the revival of a Will made by a Wife before 
Marriage (ante, p. 276). 

Hie 22nd section of 1 Vic. c. 2B is express ; con- 
sequently under the circumstances stated, A. must 
execute a fresh will or a codicil. 

J. G. B. Edwin. 
No. 62. — Divorce d VineuUe Matrinumii (ante, p. 276). 
This does not appear to me to be a case within 
s. 22 of the 1 Yic. c. 26. The marriage being void 
ab tnifio, the will was not revoked, and clearly 
standsgood. R. H. H. 

No. 64. — Liauiaium opon faHare ofljuue 
(anUj p. 276). 
'Hie language of this devise is very peculiar. 
But, I think, on careful consideration, the court 
would construe the intention of the testator to be, 
that C. takes an estate taiL The words, "and in 
case his son C. should die without Uving issue,** 
certainly seem to fiivour such a construction. If C. 
has never any issue, I think he would only take a 
lift estate. J. G. B. Edwin. 

No. ^^-Lumtation upon a failure of letue 
(anU, p. 276). 
Befbre the late Wills Act, the words " should die 
without issue** were held to import an indefinite 
fidlure of issue* and as this will is dated in 1826, C. 
would take an estate tail. But from the insertion 
of the word '^ IMng ** it would certainly appear that 
the testator intended the estate should go to B., if 
G. died without issue Uving cU hia decease. And I 
think the will should be construed accordingly. 

W. Br 



Comrrr ConsTs JuDGsa* SAi^joEa.— -Many 
strong obeervationa have been made on the sifl|jeet 
ef the Coun^ Court Judges becoming beggars for 
fncwa se of salaries, and it is hoped that a slop will 
be put to such unseemly practice. — ^ThJB Lord 
Chaoeellor proposes to transfer the paymem of the 
sdteies to the Consolidated Fund instead of charging 
tiuBtt upon the suitors, and the salaries ace fixed at 
X1200, without pngudice to the present judget 
kBving a laiger income. 



NOTICES TO CORRESPONDENTS. 



Caius. — ^We cannot insert your reply to " North 
Walian,** for reasons which on reflection must be 
obvious to you. We must add that it is quite a 
mistake to suppose that he was the writer of the 
original communication. 

W. E. H.— We are sorry we are not able to refer 
you to 'any authority. 

Student.-— For biUs of sale Mr. Beaumont's 
Work ; for contracts, the late Mr. Smith's lectures, 
or Mr. Chitty or Mr Addison's works ; fixr landlord 
or tenant, Mr. Smith*8 work or HarTison*s Woodfidl ; 
for l^ses and Trusts, Sanders on those subjects ; and 
for Powers, Sugden or Chance. 

J. R.-— The reference at p. 810, in tlie case of re 
Stanton Iron Company, should have been 26 Law 
Tim. Rep. 262. Our other readers will please note 
the mistake. 

B. H. J. — On common law practice Kerr's work 
is useftd, but the most complete is Chitty's Archbold 
by Prentice. On equity practice, ibte most practical 
is by Ayckboum: for equity principles. Smith's 
Manual is very good, but the more complete woiiu 
are Spence (2nd volutne only) and Story. 

J. H. L. J. — ^You will find, for comiwrwirtng, 
Kerr, or Smith by Wise, wy usefiil ; also Stephen's 
Lush which contains something beyond mere prac- 
tice. 
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The subscription fixr Vol. L (Nos. 1^18) is 
XI 28. and we shall be obliged by the amount being 
forthwith remitted. The subscription for the current 
volume (Nos. 14 — ^25) is £1, if |»re-paid; if not 
pre-paid it will, as in the case of vol. I., be £l 2s. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the ftiture adopt the pre-payment plan. Post 
Office Orders should be made payable at Uie Stsanb 
Post Office, to our publisher, Mr. Thokas Day, of 
No. 18, Carey Street. 

ARREARS OF SUBSCPIPTIONS. 
As the second volume is now drawing to a dose, 
we should now be obliged by payment ^ Subscrip- 
tions for that volume. We are extremely anzions 
(Ibr particular Tcaaoos) to have all arrears up to 
Christmas kst settled, and we shall, therefore, be 
obliged if those who are in arrear (and we are sorry 
to say this is the case with many hundreds) would 
settle up to that tone at least, and so ^wre us the 
necessity fbr making applieatbn for the amount, 

Ij JmoauB F. A. DAT, at hto fwltawtb 
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MOOT POINTS. 



No. 69,— Devise— ^^ My posseuionsJ" 

A. B. made his will in Januaiy 1852, in the fol- 
lowing manner : — " This is the last will of me, A. B., 
wherehy I give and bequeath unto my wife Maiy, 
the whole of my personal estate together with aU , 
other my possesnons, and I order that my said wife 
shall pay all my just debts, funeral eicpenses, and 
charges of proving this my will. I appoint C. D. 
and E. F. executors of my will. Testatbrvdied in 
1854, being at that time seised of real property of 
great yalue. Testators widow has sold part of the 
real estate by private contract, but the purchaser's 
solicitor, has made the following objection, yiz., that 
the words in the will *' together taith all other my po»- 
eessione^^ are not suAcient tb pass the real estate and 
that, therefore, it will descend to the heir-at law. 
Qy. are they sufficient to pass the real estate or not? 

Studsks. 

No. 70. — Variation of the Habendum from the Testa- 
tum in a Deed. 

A. by his will bequeathedfive leasehold messuages 
to B., C., D., E., and F. seyerally, giving each in* 
dividual a distinct messuage, and appointed G. 
executor. Subsequently to A.'s decease the executor 
and legatees executed a deed of assignment (which 
appears to have been wholly imnecessary), whereby 
the said messuages were assigned to the legatees as 
follows: — In this manner in the testatum — ^^The 
said G. in accordance with the bequests in the said 
will contained doth assign and transfer unto the 
said B., C, D., E., and F. their executors adminis- 
trators and assigns. Firstly, all that messuage," &e. 
(describing one of the messuages). ^^ Secondly, aU 
that messuage,** (describing another messuage), and 
so on giving the five messuages to the legatees 
jointly. In the habendum, again the property is 
limited thus:— "To hold the said messuage firstly 
described unto the said B. his executors administra- 
tor and assigns, to hold the said messuage secondly 
described unto the said C. his executors administra- 
tors and assigns,*' and so on specifically assigning in 
ihe*habendum a distinct messuage to each individual. 

Under these circumstances it is desired to be 
known how the legatees take under the deed? 
whether jointly or severally 7 Should the former be 
the case the concurrence of all the legatees is neces- 
sary to sell any part of the property. W. 

No. 71. — Registered Judgments, 
Do judgments registered in the Common Pleas 
of the County Palatine of Lancaster, and the 
Court of Pleas of Durham, bind property which is 
situated within these limits? 



Mr. Wharton, in his Principles of Conveyandng, 
page 632, says that it is unnecessary to search in 
these courts, but the provisions of the 18 Yic. c. 15, 
seem to express the contrary to be the case. 

Perhaps some gentleman, who may probably be 
resident within the districts to which I have referred, 
may know the practice on this point. 

J. G. B. Edwin. 

No. 72. — Devise — Limitation over ta dtfauU of 
issue — Construction. 

In 1827, A. by his will gave and devised certaii^ 
heredilameiili and premises unto aU and every the 
child or children of the body of his Aiughter E. the 
wife of J. S., his, her, or their heirs for ever, equally 
between them, if more than one as tenants in 
common, and not as joint tenants ; and in default of 
such urue, testator gave and devised the ftaid here- 
ditaments and premises to G. H. his heirs and 
assigns for ever — ^E. died leaving two children. 
Does the limitation over in defiiult of such issue, 
curtail the prior fee simple of th6 children to an 
estate tail ? Fbkd. Smuh. 

No. 78. — Landlord and tenant — Notice to tenant 4o 
quit part of premises demised. 

In 1854, A. demised to B. six allotmentB of land 
as a yearly tenant, at a rent of £40 per annum, 
payable hidf yearly. A. wishing to resume pos- 
session of one of the allotments, has given B. notice 
to quit the same— is such notice valid ? 

FuBD. Smxtb. 

No. 74. — Married Woman — Acknowledgments. 

By a mortgage, Elizabeth, a married woman, 
acknowledged the deed to the mortgagee, passing 
all her interest in the usual way. A transfer of 
this mortgage to which the first mortgagee (to whom 
of course, the conveyance and acknoidedgment by 
Elizabeth was fiilly made) is a conveying party to 
the new mortgagee, is about to be executed. WiU 
a second acknowledgment by Elizabeth to the new 
mortgagee be necessary? There is a fiirther sum 
advanced, but by the transfer the first mortgagee 
conveys all that was vested in him by virtue of the 
first acknowledgment to the new mortgagee. 

F. F. 
No. 75. — Perfury-^Damages. 

At the last Dorset Sesaons, EUen swore to fiicts 
indicating an assault with intent to raViah her. 
The whole story was a fabrication, and as some of 
the circumstances were detailed by the girl on 
cross examination, it is apprehended that this makes 
it wilful and corrupt as the girl wcu cautioned 
before hand. At the trial the counsel for the 
prisoner allied that he was prepared to convict 
the prisoner for perjury, whereupon by consent the 
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prisoner was discharged. Is the father of the 
prosecutrix liable th damagu at common law, for 
the wrong done by his child, to the father of the 
prisoner, without first indicting her for the peijury 

F. F. 
No. 76. — TregpoMS — Aetiont for, 
A. invests a certain article which he sends to B. to 
be made. Before it is quite finished, C. comes into 
B.'s shop and takes away the article that B. is 
making, it is suspected with B.*8 consent, and gets 
Others made fit>m it which he sells, thereby matiti- 
ally ii\juring A. A. has not yet taken out a parent, 
the article not being quite finished or put into A.*s 
possession. Has A. any remedy against C. ? I pre- 
sume not ; and his only remedy, if any, will be to 
sue B. for damages. Can he do so, and if not, 
what course can A. take against B. ? Also if A. can 
recorer against B., can B. bring an action of trespass 
against C. ? C. N. Alldritt. 

No. 77.^^Forged note — Action on, 
C. gives B. his househeeper a cheque on the B.. 
bank to pay the under-senrants wages with. B. gives 
this cheque to T. to get changd for her. Where he 
changed it is not known, but amongst the change he 
brings back a £10 Bank of England note, and she re- 
quiring smaller change, gave T. the £10. note He 
changed it at the B. Bank and next day brought 
her ten sovereigns. Two months afterwards H. B. 
the manager of the B. Bank wrote to B. to inform 
her that the £10 Bank of EngUuid note, which T. 
had changed for her there, was a bad one, and re- 
quested B. to refund the £10, this she, under the 
advice of her master, refused to do. T. does not 
know from whom he obtained the note. H. B. has 
proceeded sigainst C. for the recovery of the note. 
C. knew nothing of the transaction between his 
housekeeper and T. and can urge in defence that B. 
was not his agent in changing the note ; and as an 
agent cannot apppoint sn agent, T. cannot be the 
agent of C. On this ground, I think C. might 
obtain a verdict. Then proceedings will be com- 
menced against B., which, of course, would be 
tantamount to recovering against C. Can B. defend 
the action ? If she lose, she can proceed against 
T., but he is not worth it (Jones v. B^de, 5 Taunt. 
488, acted upon in Gomberty v. Bartlett, 2 £. and 
P. 849 ; and Gumey v. Wbrmersl^, 4 E. and B. 
133). I shall be glad to correspond with any gentle- 
man on these two subjects. C. N. Alldrtit. 

No. 78. — Contingent Eemainden, 
If an estate be limited to A. for life, with 
remainder . he unborn sons of C. in fee, and A, 
dies, C. has i.. uc, as a contingent remainder mua^ 
invest as a remainder during the particular estate 
or as an estate in possession, at its determination, 



and cannot remain in contingency after the latter 
period (Steph. Com. Bk. 11, P. 816), and as 8 & 
9 Yic. c. 106, s. 8, appears to make provision only 
in cases of forfeiture, surrender, and merger, 
and not the death of the particular tenant. Are not, 
therefore, the issue of C. B., on or after A.'s decease 
entirely barred firom any benefit under the jUmita- 
tion, and will not the estate so limited under the 
above drcumstances, revert to the grantor ? 

A SUBSCBIBEB. 

No. 79.— WiUr^Lunatie'-Ademptian. 

A. by his will has given aU his household goods, 
fanning stock, and the tenant right of his farm to 
B., his money, and the residue of his estate he has 
given to certain persons therein named. Since the 
making of his said will, A. has become lunatic, 
and it ib the opinion of medical gentlemen of 
eminence that he will remain so ibr the remainder 
of his hfe, consequently, there is no probability of 
his altering his said will. The landlord of A., in 
consequence of his being from home, and in an 
asylum, gave a notice to quit the aforesaid ^ fiurm, 
which obliged B. (who was managing it in the 
absence of the lunatic) to conveit the subject of the 
specific bequest given to him as aforesaid into 
money, consequently, the /nune has ceased to exist 
by the description mentioned in the said wilL B« 
has kept the money arising fit>m such conversion 
of the said specific bequest separate fVom the othev 
money belonging to the lunatic, and willed io other 
parties, and invested it for his (the lunatic's) bene- 
fit. B. is naturally anxious to secure to himself 
the aforesaid specific bequest if he can by any means 
do so, and although the sum set apart as aforesaid, 
will not answtr the description of the bequest to B. 
in the said will, it is virtually the same. Would a 
court of equity take this view of it, shoula B. be 
driven there? It is believed all the residuary 
legatees under the said will (being weU satisfied of 
the testator's intention) would assign aQ their 
interest in the said specific bequest (if B. should 
survive the lunatic), if such a deed could be prepared 
so as to be effectual. Could this be done ?— having 
regard to the maker of the will being still living. 
I should be glad of the opinion of any refLder of the 
Law Chronicle on the above case, and the citation 
of any decided cases which may bear upon it, and 
as to the best mode for B. to act to insure to him- 
self the said bequest. G. 

No. 80. — Tenancif — Smoky chimnies. 
A. lets a house to B., who, on entering, suflers 
from the continual smoking of some of the chimnies. 
Cannot B. gpive up his tenancy, after having com- 
plained to A., who neglects to remedy it ? 

Vknatob. 
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No. SLSfrvke of notice to qitiL 

X. wiahe* to aerye Z., « yearly tenant of onhard^ 
who entered at Miehtlmaii, with a notice to qfoit. 
He meeta Z.'8 wife on the 24th Mareh on the turn- 
pike road, and aerrea and ezplaina notiee to her. 
la thia aaflcient aerriee, pr moat it be aerved at her 
honae, or the premiaea leaaed to her hnaband? 

YttATOB. 

No. B2.^TauaU m tail after pombiXitf, ffc. 

Tenant in tail may bar hia iaaoe, and all peraooa 
hanng any ulterior eatate. But tenant in tail, after 
poaaibili^ of iaaue eztinet, ia for all porpoae of 
alienation, oooaidered merely aa tenant for life. 
Why ia thia, and iHiat ia the reaaon for not allowing 
hun to bar ulterior eatatea? See Co. lit. 28 a, and 
8 & 4 Wm. 4, e. 74, aec 18. W. U. 



NOnCES TO CORRESPONDENTa 



** Juanou ov thl Pxacb" (ante, pp. 256, 298). 
— ^B. H. S., who waa' the writer of the ofigioal 
article iqpon the abore aulgect, informa ua (which, 
however, waa quite unneeeaaary, becanae we were 
fully aware of the Act) that Ae waa nU tke wrtttr of 
Ae Utter mgned '* North Walian,'* and he ha$ not the 
moet remote idea bf whom that letter was written. He 
addathat it muat be obriona to ub and to our readera 
why the communication of ^' Caiua** haa received 
no notice. 

8. X. ASD Bom 0THXB8. — ^We ^nk it ia rather 
hard to charge ua with any oocnlt deaignin inaerting 
the fummuniimliiM^ on the ^' Education of Articled 
Clerka." We certainly had great ddubta about ita 
inaertion ; and it waa the feelmg that we might be 
doing ii\ju8tice by ita ezduaion that induced ua to 
place it in our pagea. We have now given inaertion 
to one reply, and we think our correapondenta 
ahould reat aatiafied therewith. We agree that the 
alleged ^^ drudgery ** of the office ia a fooliah ezprea- 
aion, for every articled clerk ahould go through the 
routine part of hia profeaaion, and rely, which he 
may safely do, on hia merita and induatry to relieve 
him therefrom aa soon aa he deaervea. 

W. G. — No. 15 ia quite correct, and there ia 
nothing in Burton to the contrary; the role in 
Shelley'a caae doea apply, but it ia not neceaaary 
that the eatate ahould be a foe ; whether foe tail or 
fee simple dependa upon the worda *^^lieira" or 
«' hebra of the body." 

No. 65. — ^We have been inundated with anawera 
to this moot point, which we have been obliged to 
put aside, aa there ia nothing in the point to justify 
so many anawera being inserted. 

A. B. — It will be found uaefhl to a junior student, 
who ia. only commencing study. There ia not any 



lending law library. When you come to town yon 
can gain aeoeaa to the Law Inatitution hbrary. 

Abous. — Mx, Forayth on Compoaition, 8rd edition, 
lately isaned, ia a good work. The price ia 9a. 

W. 8. C. — We have no recollection of any pra- 
vioua letter. 1. If the clerk will attain twenty one 
in the conrae of the aame term, he may be piamined ; 
2. if the artidea expire in the aame term, the derk 
may be evamined, by leave obtained from the 
ezanunera. Communicate with the aecretaiy to the 
Iaw Inatitution, who alao acta for th6 examinera. 



8pvaKno Pi^Iuormancs at CkMOfOBr Law.— The 
Court of Queen*a Bench haa confirmed the reaaoning 
in 1 Chron. 817, 818, that a mandamua for apedfic 
performance of an agreement cannot be iaaued at 
common law, ao that apecific performance ia not a 
common law remedy. We shall notice the caae and 
dedaion in next No. 

AsroiHKR Bbbax*up in thb PBonc8a(»r.~It 
ia now becoming a very aerioua matter that ao 
many caaea are happening of aolicitora foiling and 
involving their dienta and othera in ruin. The 
caaea of the Walforda, with aome othera in the 
country, are freah in memory when eomea that of 
another, hplding large and generally conaidered profit- 
able officea. It is time aome meaanrea were adopted 
to prevent aueh acandala, and it becomea every 
member of the profoadon to aee to it. 

8UBSCRIPTION8. 



The anbacription for Vol. I. (Noa. 1 — 18) ia 
£1 2s. and we ^hall be obliged by the amount being 
forthwith remitted. The subaeription for the current 
volume (Noa. 14—25) ia XI, if pre-paid ; if not 
pre-paid it wiU, aa in the case of vol. I., be £1 2a. 
We should prefer pre-payment of anbacriptiona, and 
aa it ia an advantage to our anbacribera we trust they 
wiU for the fhture adopt the pre-payment plan. Poat 
Office Ordera ahould be made payable at the Strand 
Poat Office, to our publldier, Mb. TnoacAa Dat, of 
No. 18, Carey Street. 

ARREARS OF SUBSCRIPTIONS. 
Aa the aecond volume ia now drawing to a doae, 
we ahould now be obliged by payment of Subaerip- 
tiona for thiit voluhie. We are extremely anxious 
(for particular reaaona) to have all arrears up to 
Christmas last aettled, and we shallv therefore, be 
obliged if those who are ill arrear (and we are sorry 
to say this u the case with many hundreds) would 
settle up to that time at least, and so spare ua the 
neceadty for making application for the amount. 

Prtnted and vnbUihed hj Tbokas V. A. Day, ai tola iwldance, 
Na la, Cttwy-rtwet, Linoolii'a.lim-fl«Wa, In thapartA of Jit. 
CtaiMnt Danat, in the coontj of Mld dk ae i — Tbandaj, May 



1,1866. 



€k Km C|nniirlp. 
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Bed Tape, 9d., In, and In 4d. per dozen pieoen 

Groen SUk and Cord, In a ptecei 
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Observe, PARTRIDGE fc COZEWS, Ho. 1, Chancery Lane. 
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Now Ready, pric e 15a.,> nfli doih. The Fourth Editk« of the 

KEY TO THE EXAMINATION QUES- 
TIONS : Embracing the QneiUona put at the Examination of 
Artldea Glerka from the EarlWit Period to the Preeent Tfane; 
Together with FuD Anewera thereto, and coploua Bderenoei to Caaei 
and Anthorltien In addttieii to giving the Articled Clerk the bert 
Idea of the Examination he will hsre to peai thnmgh, thla Work 
\ a moet com p rehenriTe elementary treatiie t>n the rarioua 
dm of the liMv in- ODoaaqoanoe of the fhllneM and completeneia 
which the Anewen hare been giren. 
Alao, 

A N APPENDIX TO THE THIRD EDITION 

XlL OF THE KEY TO TRB EXAMINATION QUESTIONS* 
Pnoe7n ed., 8Ta lewed; Containing the Qneatlona and Ancweiv 
fel the EiamlnaMffn of Artleled Clerki from 1851 to (Sftft, on an the 
hcaaohea of the Law. V KIther of the Woika wlU be forwarded 
paat-free on a pott.offloe order for the pnbllsbed price being remitted 
to TwoMAB DAT, II, Saiey-etreet, LlncolnVinn. 



LAW FIRE INSURANCE SOCIETY 
Offlow. Non • Mid 6^ Chancery-lane, London. 
Subeerfbed Capital, £ft,000.00a 
Txvnxn. 
Hie Bight Hon. the Earl of Devon. 
The Right Qon. the Lord Chief Baron. 
The Right Hon. Sir J. I4. Knight Bruce (Lord Juatlce). 
The Right Hon. Sir G. J. Turner (Lord Justice). 
The Right Hon. Sir John Dodaon (Dean of the Archea, Ac). 
WlUiam Baker, Esq. (late Maiter In Chancery). 
Richard Rlcharda, Eiq. (Uaater in Oiam^ery). 
The capital of thia Society amounti to £5,000,000, which haa been 
•ubacribed by more than 1,000 gentlemen connected with the pro- 
fteilon of the Uw, in 60.000 sharei of £100 each, upon which £9 10a. 
per ihare, amounting to £135,000, haye been paid, and inveited In 
Goremment Secnrltiei, forming a Fund immediately arallable ftir 
the liquidation of any (Haima for Loai that may be made upon the 
Society. 

^ Blakb Bkal, Secretary. 

RINTING OFFICE, 13, CAREY STREET, 

LINCOIjrS INN, LONDON. 

Bookwock and Perlodlcala contracted for. Public Compenlee* Pro> 

apeetnaei and other Commercial requlMtee executed with diepetch. 

OEAVOSBT 9ILL8 ASn CLAIXS. 

8 ppi, tnduding paper, A& (per 50 ooplei) - • £> 16n 

From which a dlftoount of TWENTY* PER CENT, la deducted Ibr 

payment within a month. 

A larger or anaDer number of pegee at ••proportloneto price. 

T. DAT begi to ceU attention both to the Prices and Style U thia 
Department of hii Bualneaa, and to announce that he powcmei erery 
foeility for executing the Urgeitaa wen aa the amalleetOrdem Eatt- 
matei on the moat liberal M4le ftiralihed to Authoia deriroua of bring- 
ing their work! before the pnbUa 

LITHOORAFHIC PBIVTIVO. 

Addreia Headinga to|fote or Letter Paper, Sn 6d. perream. 
If Four Reama are ordered no charge la made for EngraTing; 

OOPfKB-KiATB VBimV0. 

Name*plate EngntTOd and 100 Garda, 4n BOUhead and Door Plato 
made Md EngraTOd. 
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PROFESSIONAL NEWS. 



The Statute Law Comhissjok.— This commission 
whose report we lately noticed (ante^ pp. 849-852), 
does not appear to be viewed with much fayour in 
many quarters. The Jurist concludes an article in 
a late number thus: '^ These two stale sugges- 
tions are the yisible fhiits of the Statute Law 
Commission since the 10th July, 1855. We hear, 
indeed, rumours of a powerful flotilla of ^ consolida- 
tion bills ' nearly ready to be launched — ^not, how- 
ever out of the commissioner's yard, nor even from 
that of the paid commissioners, but prepared by a 
variety of private artists, who are said to be grum- 
bling as loudly at the shabby remuneration they 
receive, or hope to receive, for this most difficult 
and important work, as the treasury is at the collec- 
tive amount of the demands thus Uirown upon it by 
the commissioners who profess so much and do so 
little. 

The Inks of Court Described. — ^In Mr. 
Mayhew's *^ Great World of London," some ac&ount 
is given of the Inns of Court, and we find it stated 
that " the Inns of Court are themselves sufficiently 
peculiar to give a strong distinctive mark to the 
locality in which they exist; for here are seen 
broad open squares like huge court-yards, paved and 
treeless, and flanked with grubby mansions — as big 
and cheerless-looking as barracks — eveiy one of 
them being destitute of doors, and having a string of 
niMnes painted in stripes upon the door posts, that 
reminds one of the lists displayed at an estate- 
agents^ office, and there is generally a chapel-like 
edifice called the * hall,' that is devoted to feeding 
rather than praying, and where the lawyerlings 
* qualify' for the bar by eating so many dinners ; 
and become at length — gastronomically — ^learned 
in the law.' How odd, too, are the desolate-looking 
legal alleys or courts acyoining these inns, with 
nothing but a pump or a cane-bearing street-keeper 
to be seen in the midst of them, and occasionally at 
one comer, beside a crypt-like passage, a stray dark 
and dingy barber's shop, with its seedy display of 
powdered horsehair wigs of the same dirty white hue 
as London snow. Who, moreover, has not noted the 
windows of the legal firuiterers and law stationers 
hereabouts, stuck over with small announcements of 
clerkships wanted, each penned in the well-known 
formidable straigh-up-and-down three -and -four- 
penny hand, and beginning — with a ^^This In- 
denture" like flourish of German text — "The 
WnrrBR hereof," &c. Who, too, while threading 
his way through the monastic-like byways of such 
places, has not been startled to find himself suddenly 
light upon a small enclosure, comprising a tree or 
and a little circular pool, hardly bigger than a 



lawyer's inkstand, with a so-called fountain in the 
centre, squirting up the water in one long thick 
thread, as if it were the nosel of a fire engine." 

Saturday Half-Hoijdat. — The following is 
the rule of the Common Law Courts, as to the 
Saturday Half-holiday, and respecting which to 
much has been said as furnishing a decided prece- 
dent for the more general adoption of that move- 
ment: — "It is ordered, that in lieu of rule 164 of 
the Practice Rules of Hilaiy Term, 1858, the fol- 
loailftg be substituted: — ^Service of pleadings* 
notices, summonses, orders, rules^ and other pro- 
ceedings shall be made before seven o'clock p.m., 
except on Saturdays, when it shall be made before 
two o'clock P.M. If made after seven o'clock p.m. 
on any day except Saturdays, the service shall be 
deemed as made on the following day ; and if made 
after two o'clock p.m. on Saturday, tlie service shall 
be deemed as made on the following Monday.' " 

The Business of the Term. — ^The present 
Trinity Term commenced with a considerable in- 
crease of arrears, consequent upon the short vacation 
and the few sitdngs after last term. The total is 
132. In the Queen's Bench the new trial paper 
shows two rules for judgment and twenty-three 
for argument ; the special paper, three for judgment 
and seven for argument. The Common Fleas has 
four demurrers, two enlarged rules and seventeen 
new trials. In tha excbequer are seven rules in 
the peremptory paper, three in the special paper 
for judgment, and sixteen for argument ; and in the 
new trial paper, three for judgment and twenty- 
five for argument. 

Bills of Exchange and Promissory Notes.— 
By the Mercantile Law Amendment Bill,^ it is pro- 
vided that a bill of exchange or promissory note, 
although not made payable to bearer or to order, 
is to be negotiable, unless an intention that it shall 
not be so shall be expressed on the lace of it. No 
acceptance of a bill of exchange, inland or foreign, 
is to be binding, unless it be written upon the bill 
and signed by the acceptor or his agent. The pre- 
sentment of a bill, if wiUiout date to the drawee for 
acceptance or payment, shall, on dishonour, be an 
assignment to the payee or holder of any debt or 
money due or owing to the drawer from the diawee 
at the time of such presentment, to the amount of the 
sum for whkh the bill is drawn, with interest and 
costs, and this right is to b^ fiwismissible with the 
bill to each indorsee or holder for thethne being and 
to be enforceable in all courts of law and equity. 
But the payee or holder is to be liable to all defences 
and objections, including set-off either at law or 
equity, which the drawer would have been liable to, 
as in a question with the drawee, at the time of 
presentment. 
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MOOT POINTS. 



No. 83. — AfipUeatUm Order— Arrears— Pauper, 

A. B. a poor woman, obtains an application order of 
Is. 6d. per week upon C. D. Several payments are 
made under it> but subsequently the woman is com- 
pelled to seek parish relief, and obtains an order for 
admission in the union house, where she remains for 
a long period without any payment being made by 
C. D. 

Quare, Is she entitled to recover of him the 
amount to which the weekly payments would come 
to, or if not, are parish officers, or is any body else 
entitled to it? Studens. 

No. 84. — Charge upon Real Property, 

G. H., being possesssed of real estate, upon which 
he has a mortgage of £200, makes his will, whereby 
he gives the estate (without mentioning the mort- 
gage) to his sons in fee. 

Qucery. Are the executors bound to discharge 
the mortgage debt as a debt of the testators, or does 
it remain a charge on the estate, to which the sons 
become liable upon taking possession of .the property? 

Lvx. 
No. 85. — Power of Appointment, 

A. being seised of an estate in fee simple, and 
having a concurrent power of appointment in fee, 
makes a lease to B. (carved out of the eitate which 
he has independently of the power), A. soon after- 
wards, and before the expiration of the lease, ap- 
points to C. in fee. Will C. (considered as taking 
under the instrument by which the power was 
created) be bound by A.^8 coyenants with B. ? 

A. L. Trotbcan. 

No. 86. — Advowsons descending to Coparceners. 

An alTowson descends to A., B., and C. as co- 
parceners. A. seems to be entitled to present on the 
first vacancy, and the others according to seniority 
on the next yacancies. Does the advowson become 
absolutely Tested in the survivor, or will the heirs 
of the several coparceners be still entitled to present 
in the same order as the ancestors, whom they 
represent? A. V, Trotscan. 

No. 87. — Rule against perpetuities^ as applied to 
powers of Revocation aud new appointment 

The role against perpetuities seems to require, 
that, in the creation of a power of rcTocation and 
new appointment, the period should be assigned 
within which it must be exercised. Upon a settle- 
ment to A. for life, remainder to B. in fee, is a 
power to 0. and his heirs to revoke the uses, valid? 
The mooter thinks not, As its duration is thus left 
indefinite. A. L. Tbotman. 



No. 88. — Legacy — Legatee mtitor, Abroad—Executor 
investing Legacy. 
A. a minor, and who is now residing in America, 
became entitled to a legacy of J£200 under the will 
of B., in the month of March last. Under the 
above circumstances, G. the executor under the 
will has invested the legacy in a savings bank until 

A. attains his majority. Is he justified m so doing ? 

Fred. Smifh. 

No. B9.— Bequest of Debts— Legacy Duty. 

In 1823, A. by his will gave and bequeathed unto 

B. £200 and £300, due and owing from B. to Aim, 
the former upon a mortgage of certain real estate, 
and the latter upon a promissory note. Are such 
bequests liable to legacy duty ? 

F&KD. SlUTH. 



Tns Propbrtt of Married Woicen. — ^In a 
report of a committee of the Law Amendment 
Society, respecting the property of married ip^omen, 
there is the following statement respecting the 
marriage laws and rules of property being derived 
firom Rome and Germany. ^The rules whish 
regulate the enjoyment of property by married 
women in Europe are clearly traceable to two dis- 
tinct sources— Bome and Germany. Those nations, 
though under very different conditions of civilisation, 
were probably the first in the ancient world to place 
the institution of marriage on its proper basb, . 
namely, the perpetual consort of one man with one 
woman for life, both parties having common interests 
and equal rights dealt out to them by law. The 
Greeks, retaining or imitating the customs of the 
East, secluded their wives in harems, and, bringing 
them up in ignorance, sought the charms and solace 
of cultivated female companionship in the Aspasias 
and Phrynes of the day. The Jews, during the 
historical period, maintained the practice of poly- 
gamy till late in the Christian era, when it was 
abolished by the Emperors Theodosiusand Arcadius, 
who prescribed the Roman system of monogamy ; 
though we learn from Selden*s '*Uxor Ebraica,'* 
that it still prevailed among them during the 
sixteenth century in Italy and Hungary, as it does 
even now in Indk. 

Law LECTX7RB8.— Mr. Reginald Robert Walpole 
the Reader or Lecturer on the Law of Real Pro- 
perty, at Gray^s Inn, has signified his intention to 
resig&.rhis office in July next. The society is now 
about to appoint his successor who must be a 
barrister. 
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NOTICES TO CORRESPONDENTS. 



Moot Poimtb. — Several aniwen arriyed too late 
for insertion this month. We have no wish to dis- 
ooorage oar correspondents, but it would be very 
desirable if they could come to some arrangement 
as to the distribution of the moot points among 
themselves, for at present we receive 30 or 40 
answers to some of the points, especially the easy 
ones, and none at all to some others. We must pht 
in force our regulation as to the insertion of two 
answers only, otherwise we shall get into trouble 
with our readers. 

%* We wish we could recommend such a set of 
reports, but that is impossible ; a good selection of 
the best cases would be useful, but we almost doubt 
whether the profession would give it sufficient en- 
couragement. Perhaps a- set of the Law Journal 
Reports would meet your requirements, and a second 
hand set can be had for a comparatively reasonable 
sum, though few students would be willing to make 
the purchase. 

C. H. — We think you would be admitted a mem- 
ber. Write to the secretary at the Law Institu- 
tion. 

M. J. T. — We do not know when the other vols, 
of Davidson wiU be out. We believe there will be 
four volumes. It has a good reputation, in fact, the 
veiy best. We know nothing of the other work 
you refer to, as it is not used in London. 

A. L. T. — ^Tiie libraiy was discontinued on ac- 
count of its not being properly supported. We 
have had some thoughts of recommencing it, but 
with a different series of works, such as would be 
more likely to be purchased by articled derks. 
Perhaps a series of volumes containing questions 
and answers on the most important branches of the 
law would be acceptable. The method of questions 
and answers is one easy to the reader, and accept- 
able to those who are unwilling or unable to engage 
in abstruse topics and long argumentative discourses. 
We should like to have the opinion of some of our 
readers as to what they think would be useful to 
articled derks, and then we could consider the 
matter and dedde upon some measure. 

Lbx (Birmingham).— You must wait till Michael- 
mas Term next. 



SUBSCRIPTIONS. 



CouMTT CouBT Bux.— Some material amend- 
ments have been made in the bill, which do not 
appear to be very great improvements, except in 
the eyes of those who are anxious to see the county 
courts absorb all the primary jurisdiction in civil 
causes. 



The subscription for YoL IL (Nos. 18—25) is 
£\ 2s. and we shall be obliged by the amount being 
forthwith remitt^. The subscription for the current 
volume (Nos. 26 — 87) is £1, if jvre-paid ; if not pre- 
paid it will, as in the case of vols. I. & n., be XI 2s. 
We should prefer pre-payment of subscriptions, and 
as it is an advantage to our subscribers we trust they 
will for the future adopt the pre-payment plan. Post 
Office Orders should be made payable at the Strand 
Post Office, to our publisher, Mr. Thomas Day, of 
No. 13, Carey Street. 

ARREARS OF SUBSCRIPTIONS. 
As the second volume is now complete, we should 
be obliged by payment of Subscriptions for that 
and the first volume. We are extremely anxioas 
(for particular reasons) to have aU arrears settled, 
and we. shall, therefore, be obliged if those who are 
in arrear (and we are sorry to say this is the case 
with many hundreds) will forthwith pay, and so 
spare us the necessity for making application for the 
amount. 

Statute of Frauds — ^Guarantees. — In Sir F. 
Kelly's bill for amending the law of evidence and 
procedure^ another attack is made on the doctrines 
arising out of the statute of firauds, besides that 
noticed oit/s, p. 848, it being proposed to be enaeted 
that it shall be no longer essential that the consi- 
deration for a gusrantee should i^ppear upon the 
foot of the writing, neither need it appear in the 
case of a promise by an executor, or an adminis' 
trator to answer damages out of his own estate. 

Jut pnblithed, pitoe 4m. Vl, Sra iew«a, 

IITTLETON'S TENURES: witii Notes, and 
J Goploas<)iMtttoiii on the Text and Notes. MewEdltloa. 
The mode in wMch this work hea been edited la, In the flnt piaee. 
bvomtttingtheportlonaiinltedbaolBte; In the next place, Iqr dlshtty 
attertng LrrTLSTOV's Text, where some partial change has been made 
in the law dnoe Ltttleton'a time; and. In the third plaee» bjr addfaiff 
notes to Ter7 many of the aecttona, notldnff the ehaages mads by 
Btatotes, and In some eases stating reoent necWiwis of importmr:. 
«id. In the last plaea. by tarnishing a moat eomplate aenzj d 
qneations on the teste and notes^ 

i:T.F.A.DAT, is. 



HOLLOWAyS OINTMENT and PILLS 
remarkable ftnr their tftoacnr in eulng Bad LagiL->JCn. 
Ifeaaon, of IS. Qoeen's Oardens, Brl^tan, had anflbrsd wtth Eryrt- 
pdas in her legs tm the last illtean years, and althoa|rti she obtained 
the best medical aid, and tried erery remedy that ooud be proenred, 
yet she derived no beneftt until she osed HoUoway's Ointment and 
puis These InTalnaUe Medkdnes have effceted a psdbct core, nou 
withstanding Mrs Heaaon was in the alsty-elghth year of her ag% 
and she now enfoys better health than for many years before. 

Sold by all medicine vendors thronghont the world ; at Piui asso r 
HoUoway's Establishments, 344, Strand, London, and SO, Maiden- 
lane, New York; by A. Stampa, Conatfntinople ; A. Ovidicy, 
Smyrna; and E. Mnlr, Malt&. 

Printed and puMlahcd by Thoica8 F. A Dat, at his rsaldenoe, 
Na I a, Cttrey-street, Uncoln's-inn-flelds, • in the pariah of St. 
Clement Danes, In the county of Middlesex.— Monday, Jane S, 
1866. 




Author: 



Title: LA^, CHRONICLE 



I 



; Edition: Volume: g 




Copy: 




r 



